CENTRAL REGION
MAINTENANCE 

Analyzing the Das award on the challenge to changes in ASM 530.  

USPS H0C-NA-C19007 (APWU Airs #37584)


This case arose under Article 19 of the 1990-1994 National Agreement after the Postal Service provided the APWU with notice of proposed revisions to Subchapter 530 of the Administrative Support Manual (ASM).  The changes were to provisions on subcontracting of maintenance services (Sections 535.111, .23, and .263 (renumbered as 535.262)); maintenance echelons (Section 531.23); offices without maintenance capability (Section 531.52); and elimination of the reference to the MS-39 Handbook in Section 533.521.  Though the parties met to discuss the revisions, Postal Service representatives only provided vague explanations for the changes.  On August 2, 1992, the union appealed the changes to arbitration in accordance with Article 19.  The Postal Service’s Maintenance Management Specialist assigned to revise the ASM testified that the changes were intended to increase efficiency and cut costs.  Other management witnesses stated that the changes were made because new automated equipment had been deployed including the DBCS which was a smaller, simpler machine that could be used in smaller offices thereby allowing mail processing to become further decentralized.
The findings and opinion of Arbitrator Das begin on page 18 of the award, which consists of 26 pages.  The changes the USPS attempted for subcontracting postal equipment (535.111) and window cleaning, lawn and/or grounds maintenance and snow and ice removal are illustrated on pages 4 and 5 of the award.


The first revision added language to the section on postal equipment (Section 535.111) which provided that maintenance of postal equipment should be performed by Postal Service personnel whenever possible with the exception of “when maintenance can be performed by contract and it is economically advantageous.”  In addition, in the section dealing with window cleaning, law and/or grounds maintenance and snow and ice removal (Section 535.23), there was a change that provided that “contract service may be authorized when it is economically advantageous.”  [Note that the dispute regarding contracting of lawn care services was previously settled and is not an issue in this case.]


Also, language in Section 535.262 was deleted which provided that for tenant space, contracts may be authorized for cleaning building or portions of buildings occupied by nonpostal tenants “and not used for proprietary functions, provided such space is not being cleaned by field service custodial maintenance employees.”  (deleted language in quotes)  The Postal Service argued that these changes conformed with the requirements of Article 19 since it was merely extending Section 535.112’s standard that contract service should be encouraged “when economically advantageous” to work covered by sections on maintenance of postal equipment and window cleaning.  It asserted that these changes were necessary to provide cost-effective maintenance in a timely manner for its decentralized mail processing operations.  Moreover, it maintained that the deletion of restrictions on contracting cleaning services in buildings occupied by nonpostal tenants was designed to make such space attractive to potential tenants who would prefer using contracted cleaning services.  The union countered; however, that these revisions broadened the Postal Service’s ability to contract maintenance work and were not fair, reasonable or equitable.  We asserted that the Postal Service had not provided an adequate explanation for removing the limits on subcontracting that previously were included in these provisions.  The APWU argued that the Postal Service did not prove that the revisions would lead to greater efficiency and even if they do, efficiency arguments are not sufficient to overcome the unfairness of these revisions to the Maintenance Craft.  We maintained that these revisions should be rescinded.

With respect to the above changes, Arbitrator Das ruled that they were subject to Article 19 because they “directly relate[d] to wages, hours, or working conditions.”  He further noted that prior to the revisions, these provisions of the ASM “reflect[ed] the Postal Service’s application” of the “general principle” set out in Article 32.1 of the National Agreement by imposing “certain conditions on contracting out of maintenance of postal equipment, window cleaning and snow and ice removal, and cleaning of tenant space” and “provided significant protection to the bargaining unit.” Though acknowledging that the Postal Service had the right to change these provisions, the arbitrator stressed that “if it seeks to change long- standing provisions that on their face afford considerable protection to the bargaining unit, (emphasis added) it needs at least to provide a convincing explanation of why it determined such a change to be necessary, if it is to satisfy Article 19’s requirement that the change be fair, reasonable, and equitable.”  In this case, the arbitrator concluded, “there was little or no evidence on that issue.”  Moreover, Arbitrator Das stated that “[e]ven assuming that the changes in issue were consistent with Article 32 – and the Union has not claimed otherwise—some justification of the need to eliminate or change the protections that had been included in these ASM provisions for many years was required to show that they were fair, reasonable, and equitable.”  
On the last paragraph on page 19, going on to page 20, Das states:



“Prior to the disputed changes, the three provisions in issue – 535.111, 535.23 and 535.262 – imposed certain conditions on contracting out of maintenance of postal equipment, window cleaning and snow and ice removal, and cleaning of tenant space.  These provisions, each of which was different, provided significant protection to the bargaining unit.” (emphasis added)
Beginning in the last paragraph on page 20 at to the top of page 21 Das states:

“It is not enough for the Postal Service to claim these changes were designed to cut costs and to point out that the economic advantage standard adopted in 535.111 (maintenance of postal equipment) and 535.23 (window cleaning and snow and ice removal) was “borrowed” from 535.112 (maintenance of facility and plant equipment).  The Postal Service, as reflected in the ASM, historically took a very different view of maintenance of postal equipment to be performed by USPS personnel “whenever possible”, (my emphasis) subject to availability of capable personnel and required expertise) and maintenance of facility and plant equipment (contracting “encouraged” when economically advantageous).  Indeed, as changed by the Postal Service, 535.111 is somewhat anomalous in that it begins by continuing to state that maintenance of postal equipment should be performed  by USPS personnel “whenever possible,” but then includes as a new exception:  ‘When maintenance can be performed by contract and it is economically advantageous.’”


On page 21 Das goes on to state:



“The Postal Service is entitled to change its policies, subject to its contractual obligations.  But if it seeks to change long-standing provisions that on their face afford considerable protection to the bargaining unit, (my emphasis)  it needs at least to provide a convincing explanation of why it determined such a change to be necessary, it is to satisfy Article 19’s requirement that the change be fair, reasonable, and equitable.  In this case, there was little or no evidence on that issue.”


“There is no evidence to support the need to change the standard in 525.23, under  which window cleaning and snow and ice removal could be contracted out only when  the work cannot be done expediently by the existing maintenance work force.  The same is true of 535.262, under which cleaning of tenant space could be contracted out provided that space was not being cleaned by field service custodial maintenance employees.”


Arbitrator Das did not allow the changes attempted by the USPS to stand.  Since Das there have been some regional arbitration awards that deal with ASM 530 and/or Das.

In a case from Rapid City, South Dakota, USPS E98T-4E-C99297294 (AIRS #40039) before Arbitrator Linda DiLeone Klein, the parties entered into a stipulated arbitration agreement showing the correct version of the ASM to apply.  The award states the same language and text found in ASM versions 8 and 9.  The language related to “economic advantage” was removed. The award states:  

“After opening the hearing on the above-referenced class action matter and after considering the documentation and the testimony which had been presented, the parties agreed to the following:

ASM Section 535 requires and states:

"Postal Equipment. Maintenance of Postal Equipment should be performed by USPS personnel whenever possible.  

Exceptions:
a)
Where capable personnel are not available, or

b) When a piece of equipment is a prototype or experimental model or unusually complex, so that a commercial firm is the only practical source of required maintenance expertise.
This case involved the relocation of an OCR. The parties recognize that usually relocation of postal equipment is done by the gaining and losing installations. It is agreed that five hundred eighty seven and 50/100 dollars ($587.50) will be paid to each of the following four maintenance employees for a total sum of $2350.00: 

Mike Shields, Brad Dokken, Steve Hammond, and Morgenstern.

In an effort to minimize subcontracting grievances, the local Union will be consulted with prior to a final decision being made to subcontract out work and will be provided related information.”

In a case form Palatine, Illinois, USPS J945-1J-C97032674 (AIRS #40269) before Arbitrator John C. Fletcher, the Arbitrator addresses and applies national Das award H0C-NA-C19007 to subcontracting work on postal equipment (conveyor belts).


The discussion begins on page 7 and goes into page 8 where Fletcher explains the ASM changes, the APWU challenge and Das.  On pages 9-10, Fletcher states:

“Accordingly, I am unable to conclude that the changes to ASM 535.111 ... are fair, reasonable and equitable. ... . 

Das remanded the matter to the parties for further Article 19 discussions consistent with his findings. The results of these further discussions, if any, have not been shared with this Arbitrator.
The Union argues that Das rendered the changes moot. The Postal
Service argues that notwithstanding Das, the changes are still in place today. In support of the Postal Service's argument, page 281 of ASM 13, dated July 1999, updated with Postal Bulletin revisions through September 4, 2003, was provided the Arbitrator. Page 281 indicates that challenged revision had not been redacted from 535.111b., ergo, the Service argues, because it was not redacted, paragraph must be considered as still being in place.  

The Arbitrator is unwilling to embrace the Postal Service's position as sound. Das, in no uncertain terms, found that the revisions that the Postal Service placed in 535.111 were not supported by evidence that they were "fair, reasonable, and equitable." Article 19 requires that such changes be "fair, reasonable, and equitable" as a condition of the Employers right to make the change. If they are not, the Postal Service forfeits its license to make the change. If it has forfeited its license to make the change, the Postal Service is no longer privileged to utilize the change, even when it has been dilatory in redacting the challenged language from its handbooks and manuals. Any other conclusion would negate Das' findings, the Postal Service would be able to ignore a National Award simply through the technique of failing to redact challenged language tha7t after a full and complete hearing was determined to be not "fair, reasonable, and equitable." (emphasis added)
Accordingly, for the purpose of this arbitration the earlier version of 535.1 11 will be used as the appropriate version, applicable to the facts of this case. 

On the merits of the matter, it is manifestly clear that the work that Apex commenced doing in the Palatine plant on October 30, 1996 was routine maintenance work normally performed by capable and available Maintenance Craft employees, in the past. Moreover, there is no showing, indeed no allegation on the part of the Postal Service, that the equipment on which Apex was working was a prototype, or an experimental model, or unusually complex, so that the exception on Part 535.111 would apply. Accordingly, under the clear requirements of Part 535.111, the work Apex was doing "should [have been] performed by Postal Service employees" and not strangers to the Maintenance Craft.”

In a case from Kingsford, MI, USPS I90T-4I-C96048695 (AIRS #42229) before Arbitrator Edwin H. Benn, the arbitrator addresses and applies Das and the ASM to this case.  This case involves subcontracting out snow removal work.  The issue and background begin on page 2.  On pages 2-4, Arbitrator Benn explains the ASM changes, the Challenge to the changes and the Das ruling on the changes.  The discussion begins on page 4.  In pages 4-5, Benn states:


“III.  DISCUSSION
A. The Merits

The service denied the grievance relying upon the march 11, 1996 version of Section 535.23 of the ASM which stated that “[c]ontract service may be authorized when it is economically advantageous”.  But Arbitrator Das’ National Level award in H0C-NA-C19007 subsequently rejected the Services’ proposed changes to section 535.23 of the ASM.  The result of the National level award means that the premise of the Service’s reason for denial of this grievance was wrong.  The governing version of Section 535.23 of the ASM for this case was, as the Union argued, “[c]ontract service may be authorized only when the work cannot be done expediently by the existing maintenance workforce”.”

On pages 5-6 of the award, Benn states:


“The Service’s reason for denying the grievance at Step 3 (i.e., that “ASM 535.23 [the rejected version] clearly allows for contracting snow removal where economically advantageous”) and Steele’s testimony as to why the formal subcontracting agreement was entered into (i.e., in effect, not making expenditures – purchase or rental – to have the appropriate equipment for the employees) had to do with cost.  But, according to the version of the ASM upheld in the National Level award, work which “cannot be done expediently by the existing maintenance workforce” was the requirement before subcontracting could occur. The Service’s reasons for contracting the work focused upon cost and not upon whether the work “cannot be done expediently by the existing maintenance workforce”.  The grievance therefore has merit.”
On page 7, Benn addresses the USPS argument relating to a “past practice” of subcontracting out snow removal.  Benn states in part:

“The problem with that argument – as logical as it may seem – is that evidence of past practice is used when the language in dispute is ambiguous.  Here, as shown by the step 3 denial and Steele’s testimony, the Service relied heavily upon the “economically advantageous” language in the version of the ASM which was ultimately rejected in H0C-NA-C19007.  Past practice can be used to clarify the intent of ambiguous language – not, as here wrong language.”


Thus Arbitrator Benn took the position that Das rejected the USPS ASM changes and the ASM language to be applied was the version without the “economic advantageous” language.  Benn said the language with “economic advantageous” relating to cost, was the wrong language to use.  The appropriate language to use is language without economic or cost advantage included.  Prior to the changes, Das rejected ASM 535.23 read:


“535.23 Window Cleaning and Snow and Ice Removal.  Contract service may be authorized only when the work cannot be done expediently by the existing maintenance workforce. …”


Also, keep in mind Article 38, Section 7 requires the USPS to provide the tools, equipment and training maintenance craft employees need to perform their job.


We have argued this is how it should read.  It has also been argued it should read:

“535.23 Window Cleaning, Lawn and/or Grounds Maintenance, and Snow and Ice removal.  Contract service may be authorized only when the work cannot be done expediently by the exidsting maintenance workforce. …”


We will discuss this. We hope you find this information and discussion helpful and useful.
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Troy Rorman
Maintenance NBA “C”
Central Region
8009 34th Avenue South, Suite 1250
Bloomington, MN  55425
(952) 854-0093 Office
(952) 854-0268 FAX
TR:sp

opeiu#2/afl-cio
PAGE  
7

