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American Postal Workers Unior, AFLC
P3O0 L Street, NV Washington, DC 20005
ABSENTEEISM

The Postal Service began issuing discipline for absenteeism around 1972, It
has been, and continues to be the leading cause of all disciplinary action taken
in the Postal Service.

Whether the Service has the right to issue discipline for excessive absentee-
o) Sxecuior oo ism must be determined on a case-by-case basis taking into consideration the
Presidert particular facts and circumstances of each case.

It has been well established during these past years that the Postal Service
has the right to expect a reasonable degree of regular job attendance and may
issue discipline for poor attendance - even where absences are caused by
legitimate, documented, illness.

Enclosed are copies of National level arbitration opinions rendered by
Arbitrators Sylvester Garreft and Howard Gamser which address the issue of
discipline for attendance irregularity in conjunction with approved leave.

These awards clearly establish management’s right to discipline, subject to the
“just cause” principles outlined in Article 16.

Regional Cooretinators Also enclosed are some standards by which Arbitrators judge absenteeism as
well as those used to defend against discipline for absenteeism.

It is our job as officers and stewards to defend our members against unwar-
ranted discipline for the legitimate use of the negotiated sick leave benefits to
which they are contractually entitled.

It is the Arbitrator’s job to balance the employers’ rights to expect regular
attendance against the employees’ right to exercise the legitimate use of those
benefits.

The purpose of this program is to assist you in tipping that batance in favor of
the employee, and to help you in formulating successful arguments in







attendance related discipline.

Yours for a Stronger UNION, in Union Solidarity,
AR -
iy P
. P
Robert D. Kessler In Union Solidarity,

Nat'| Business Agent Nat'l Business Agent






Article 103

ARTICLE 10
LEAVE

Section 1. Funding

The Employer shall continue funding the leave program so
as to continue the current leave eaming level for the duration
of this Agreement.

Section 2. Leave Regulations

A. The leave regulations in Subchapter 510 of the
Employee and Labor Relations Manual, insofar as such
regulations establish wages, hours and working conditions of
employees covered by this Agreement, shall remain in effect
for the life of this Agreement.

B. Career employees will be given preference over
noTcancer em?lzaym when scheduling annual leave. This
preference will take into consideration that scheduling s
done on & tour-by-tour basis and that employee skills are
determining factor in this decision.

(The preceding paragraph, Article 10.2B, applies to
Transitiona! Employees.)

[see Memos, pages 317-322)
Section 3. Cholee of Vacation Perlod

‘A, It is agreed to establish & nationwide program for
vacation planning for employees in the regular work force
with emphasis fm the choice wvacation period(s) or

0e

B. Care shall be exercised to assure that no employee is
required to forfeit any part of such employee's annual leave.
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Employee Benefits
Leave

ELM 12, May 1988, Updated With Postal Bulietin Ch

511.3

511.31

511.32

511.4

511.41

511.42

511.43

512

51214

51211

511.3
Eligibility
Covered
Covered by the leave program are:
Fuli-time employees.
Part-time regular employees.

Part-time flexible employees.

To the extent provided in the NRLCA Agreement, temporary employees
assigned to rural camer duties.

Mot Covered

Mot covered by the leave program are:

a o op

8. Postmaster reliefleave replacements, noncareer officers-in-charge,
and other temporary empioyees except as in described in 5§11.31d
above.

Casual employees.
c. individuals who work on a fee or contract basis, such as job cleaners.

Unscheduled Absence
Definition

Unscheduled absences are any absences from work that are not requested
ang approved In advance.

Management Responsibiiities

To control unscheduled absences, postal officials:

a. Inform employees of leave regulations. .

b.  Discuss attendance records with individual employees when warranted.
c.  Maintain and review Forms 3972, Absence Analysis, and Forms 3671,
Employee Responsibilities

Employees are expected to maintain their assigned schedule and must make
every effort to avoid unscheduled absences. In addition, employees must
provide scceptable evidence for absences when required.

Annual Leave

General

Purpose

Arnnual leave is provided to employees for rest, recreation, and for personal
&nd emergency DUrpeses.
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Employee Relations

Conduct

ELM 12, May 1988, Updated With Postal Bulletin Changes

666.8

666.81

566.82

666.83

666.84

£66.85

666.86

e67

667.1

667.11

666.8

Attendance

Requirement for Attendance
Employees are required to be regular in attendance.

Absence Without Permission

Employees failing to report for duty on scheduled days, including Saturdays,
Sundays, and holidays, will be considered absent without leave except in
actual emergencies which prevent obtaining permission in advance. In
emergencies, the supervisor or proper official will be notified as soon as the
inability to report for duty becomes apparent. Satisfactory evidence of the
emergency must be fumnished later. An employee who is absent without
permission or fails o provide satisfactory evidence that an emergency
existed will be placed in a nonpay status for the period of such absence. The
absence will be reported to the appropriate authority.

Tardiness

Any employee failing to report by the scheduled time when time recorders
are not used is considered tardy. Tardiness in units or installations equipped
with time recorders is defined as being any deviation from schedule.

Falsification In Recording Time

Recording the time for another employee constitutes falsification of a report.
Any employee knowingly involved in such a procedure is subject to removal
or other disciptine. Failure of a supervisor to report known late arrivals is
regarded as condoning falsification.

Incomplete Mail Disposition

It is a criminal act for anyone who has taken charge of any mail to quit
voluntarily or desert the mail before making proper disposition.

Disciplinary Action

Postal officials will take appropriate disciplinary measures to correct
violations of these requirements.

Legal Assistance Provided by the Postal Service

Defense of Civil Suits Against Postal Service Employees
Arising Out of Their Operation of Motor Vehicles

Coverage

This section containg the procedure to be followed by Postal Service
employees (hereby defined to include present and former empioyees or their
estates) against whom a civil action for damage to property or for personal
injury or death is brought, arising out of the employee’s operation of a motor
vehicle in the scope of that person's employment. Under the Federal Drivers
Act (98 LL.S.C. 2679(b)-{d)}, employees who are found to have acted in the
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UNITED STATES POSTAL SERVICE Case No. HC-RAT-16,2835

and 185UEDs

FATIORAL ASSOCIATIOR OF LEITER
CARRIERS, AFL-CI0

Yovember 19, 1979
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BACKCROURD

In this Fational Leval grisvance tha WALL z2sks 8 rulisg on the following
stated izzuast

"Thether, undar the 1975 or 1978 National
Agreeaents, USPS may properly impose disci~
pline upon mhyeu for ‘axcessive absan-
tsafza' or ' fallure to maintain a vegulay
s@hadnh’ even though the abszences upom
vhich those clarges are éam& ars {o-
gtances vhare

(1) the employes was granted a?pftwsd sick
leaves

(2) ths esployee was oo continuation of pay
due to a traumatic on-the-job 4njury; or
(3} the employes was on GNP approved work-
man's compensation.® .

This cass vepressats ths culmination of & bsslc disagresment Letvesn the
perties which {nftially took form 4m an April 5, 1977 lettar of the thes RAIL
Yrasident, Joseph Vaces, to ths then Ssnlod Assistaat Postmaster Censrel -
Esployea and labor Relations, Janes Conusy. The lettsr Togdee )

"It has coma o my attentica that Tostal
Service Managemen

Fortheast Reglon and Souther 2 Reg
eabarked spea 3 choeklingly éiﬁgtasaﬁel pro- ’

gram of *adaeutssisa contvol’ vharedy they ) ’
have taken the positicm that 4t 13, under

gur Hatlonal Agreement, } msm to d4g-
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gxamples of this program are sttached to
this letter for your information and review,

"HALC stringently disagress that gsuch pro-
grans are permissibla under Articles III, X
and XV1 of our Mational Agresment and Yed~
eral Statutas guarantezing postal employees .
the right to earned and accumulated aick
jeave., Therafore, I hereby request that
you inform = Jhether or not Poatal Service
Managemant at the Rational level agrees
with the interpretation of the Rational
Agreement evidencad by the Central, Yorth-
east, and Southern Region directives
attached hereto.

"Should you inform we that National Postal
Hanagement agrees with that interpretation
of our contraect, I ghall be forced to con-
clude that there exists 'a dispute between
the Union and the Baployer as to ths
{nterpretation of (the Fational) Agreement'
within the meaning of Article XV, Section 2,
last paragraph, and {nitiate, heraby, &
grievance at the Rational level over that
digpute and Tequest an {zmediste Step 4
d1gcussion to attempt to resolve the seme,®

*

Yacca's latter eg:aiasa& copies of thres USPS internal Hansgement directives
which had come to the sttention of the WALC. Two were of 1imited application
only, befng signed respectivaly by the Postmaster at Harblehaad, Msszachusetts

and the Sectional Center Hanagar/FPosteaster at Jacksonville, Tlorida. The third :

directive, however, applied throughout the Central Reglon, having been i{zsusd by
the Begional Director for Paployee and Labor Relations, David Charters, in &
walor affort to reduce excessive abgenteelsm 4n that Ragion. - T

An sttempt to summerize the Charters menorsndua here might be nis)eading in
§ .

-

depicting its cssential naturs. Its full text wast

4

#pOLICY ON ABSENTEEISH CONTROL

?1.) In all cases of discipline vegaxding
the absentse probleam the charges to uss is
‘failure to msintain a regulsr work gchedule.®
This cen bs modified by sdding tarminoloRy
such a8, absenteeliem, tardiness, failure to
report off and AWOL. This bssis of this dis-’
cipline ia that &n employes has & basie Tes-
ponsibility to the Postal Ssrvica to be at
e Failuve 2o be ot work for whateves

reguit 4o diseipll inst

v sction

!
|

!
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"'1 wish to stress that the fact that an en-
ployee is sick and receives sick leave
benefits, does not relieve that employss
from this basic responsibility. If an e~
ployee is absent with such frequency, as to
interfere with scheduling, preductivity

etc., then that ewployee may be disciplined,’®

"2.) It will be necessary for you to meet
with your union representatives to make
sure that the policy 1s understood by them.
You should point out, for example, that we
do mot treat an employee who has been a
good employse for 19 vesrsz then has s hesst
sttack, the same way we treat an employee
who has been trouble for a ters of employ«
ment of three or four years. You should
strass to the Unions that wve will be fair
and reasonadla, but that we will enforce
the proper discipline 4n absentee: cases.

“3.) Establisch a systes vherein the mh);u.
vay be warned and counseled, then s letter
of warning, five or seven day suspenaion,

ten or fourteen day suspension, discharged,
While thera is no nationally gpscified pro-

gression of discipline, it 15 my detsrnina- _

tion that the above meets the sinimm re-
gquirement of the concept of progressive

discipline. Thiz shove az fmpsrtisl pevsos,

such as an arbitrator, that we have taken

certain steps to corvect daflciencies, none

of tha lowsr steps have done their job and '
that we have had to take Increasingly severs
action in an effort to correct ths problem.

"The concept of progressive discipline is a

necessary and essential elemsnt in winming
czses In arbitrationm.

"4.) ¥hile the Central Region, has set goals,

the following are the cbjectives that you -

should %aep in nind.

"Firat of 2ll, an emp
sick leave & year. 1If sn aployee uges all
his sick leave (13 days) that mesns he is
off at least 5% of tha time {s wholly unsat-
fsfactory to us nor does 1t allow ths eme
ployee te Build up any protection for him-
self in the future. Therefors, you chould
wary closely say tiy
gbsent 5% or more of
: that these

loyea carns 13 days of

NC-RAT-16, 285



"rhe next category you should look at are
those enployees absent 31 or wore of the
tima, If we can get our rate down to 3%
vith the probles employees, then our total
employee rates will be vary satisfactory
and well under the goals sat for you.

"5, ) LWOP should be used sparingly. It
appears to me that many times wa grant LWOP
that may be wmore properly charged to AWOL.
Also, there is mo vequirsment for tha Fostal
Service to give LWOP for prims time vacation.
If an esmployae uses all his annual leave prior
to his vacation period, it is up to ths Post-
master to look at the facts of the situation
to determine whether or not to give the saplo-.
yee time off. You should notify the unions
of this also. '

"The use of LWOP by itself generally indi-
cates pome failure of an employss to main-
tain his work achedule. You zhould have
your managers look at all employses using
LWOP and deztermine vhy thsy are using it
snd if they are into ths progressive dis~
e¢iplinary procedurs as yet.

"Iu order to accozplish the nsceasary ansly-
gis and vequired control required by the
Central Kegion, ¥ will need & report on an
Accounting Period basis consisting of the
following: :

'Total number of bours sick lesve uead in

_the HSC office and MSC by bavgaianing unit

and by non-bargaining unit employees and :

pumber of employses using leasve. I will ‘ A .
need the sams information in regard to

IWOP, Further, Include auadar of coun-
gelings, letters of warning, suspensions
given for failure to maintaim work sched- :
ula offenses within your MSC.'™ ' .

L T

Tha Senior Assistant Postmaster Ceneral made oo formal reply to the Vacca
lettar, but faformal discussipns batwean ths partles took place over emsuing .
months. Lats in 1977 the USPS gave all four of the Postal Worksr Unions copies
of vevised leava provisions to be included in & proposed nav Zaployes and lador
Zelstdions Manual, 23 required under Articls XIX of the 1575 Rationsl Agreement.
Tha revised provisions wers meds affectives sarly 4a 1978, pursuant teo Avticle XIX,
eftar the parties hed been unable te sgres upon & Sste vhes They might be dis-
cussed. Them the nev ] e considars
the 1978 negotistions,

3
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with the language appearing in the nev Manual, as revised, on the subject of
‘Leave,” commencing with Part 510 in Chapter 5.

These provisions are silent, however, in respect to the issues stated in 6

the April 5, 1977 VYacca letter. It also was clear throughout tha negotiations

that the parties remained in disagreement on thase matters, with tha Union fres

to press thea fnto arbitration if desired. On Octobar 19, 1978 Vacca finally
wrote Asslatant Postmaster General, Labor Relations, James Gildes noting that

there had been mo formal reply to his April 5, 1977 letter and certifying the
resultsnt dispute for hesring by the Ispartfal Chairman. On October 27, 1978
Williaa Renry, of the Labor Relations Department, replied to the Vacea letter

oa behalf of Cildes. The concluding paragraph of Henry's lotter read—

"Employees reporting for duty a3 scheduled
18 critical to ap effective and efficient
operation. The responsibility for main-
taining an acceptable attendance vecord
reats with cach aod every e=ployee. Regu-
lar attendance and entitlement to paid
leave are two geparate and distinet things.
When an employse submits 3 Tequest to use
paid leave to cover an absence, the individ-
ual i3 simply claiming a bemefit granted by
the contract. While grantisg such a request
may excuse the sbzence for pay purposes, it
does not negate the fact of the absence or i
the fact that excessive absaences implinge
upon the effective and efficfent opevatiom
of the Postal Sarvics. Tn such circumstances,
the employer csn vightfully bs expacted to take
the necessary corrective messures to Gssure
that the efficiency of tha Bervice is properly
Miﬂuiﬂ“ﬁ“ . .

Since ths HALL found this statement of the uses position to be uneatisfactory, 7
the matter ultisately proceedad to arbitration om Jamvary,9, 1979. BEriefs there-
sfter ware f1led as of March 22, 1979, ' : .

t
$

The Fresentations

i. RALC

Basfcally, the HALC holds thet, under Article XVY of the Matfonsl Agreement, L
thers can be po "just cause” for any discipline based on an employee absence from
work on soma form of spproved leava--whether 1t bs sick lesgve, ennual leave, leave
without pay, or lesva vhile recupersting from on-the-Job Injury. The imposition
of d4seipline 1n any such aftvation would deprive employees of thair right to
&n leave denafite protected by Articls 2 of the Mationel Agree s 2e well as {
applicable Fedsral lavw. . : <

2
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Once sick leave has been approved, therefors, tha USPS cannot theraafter 9
complain that efficiency was inpaired because of the employsa's absence on
such leave., In this respect, the RALL graatly stresses that, in early 1978,
the Bureau of Folicies and Standards of the U.S5, Civil Service Cw:ni:iou
issued a policy directive to the FEAA stating-—

"Given an agency's suthority to deny leave
undar many civrcumstances vhen it must
have the services of an employes, an
adverse action based on a record of app~
Toved leave 43 not for such causs as will
promote the efffclency of the service.®

The Civil Service Coumission Policy, a&s thus stated, i3 controlling in 10
respect to all USPS preference aligible vetarans who elact to appeal the fmpo~
sition of discipline under Civil Service procedurss rathar than under the
grievance procadure establizhed in the Hational Agrsement, In tha RALL view, .
it &3 adsurd to have two different disciplinary policias sppliable to USPS
ezployees working under the ssme Agresment, depending on vhethar or not an
exployee happens to ba a preference sligible vateran, In its judgmant, tharafon.
the USPS now should be required to embrace tha CSC policy.

The RALC also wphasizes the obvious fncongruity of trying to apply "correc- 11
tive" discipline to discourage an employes from being {njured or becoming 411,
Under Article XVI all discipline must be corrsctive in nature, not punitive,
In the case of employees on OWCP approved worknen's coapensatfon (or contimuation
of pay status becsuse of on-the-job Injury), thess ars benefits to which employ-
¢as are entitled by Federal law, The FALL eoncludas that the disputed USPS
policies thus dgnore the fact that, under Articls III of the Mational Agreement,
the USPS 4a obliged to honor s}l applicabls laws,

2. mmét

The Service denies at the ww&t that it aver peeks to éiseiylim an "12
employee for the "use of leave benefits provided by the Offfce of Workers
Compensation Program.” It also ssserts that the HALC has failed to provide
any cxample of discipline because an employes ™was on contimuation of pay dus to
8 traumatic on-the-job iajury. ‘!‘!mc in 4ts view the only 1asus before the
Impartial Chalrsan iz

"poes the Postal Service’s dleciplice or dis- .
thargs of esployees for failing to maintain

3 regular work scheduls fn instancas where

the use of sick leave has bass spproved for

such sbeences constituts 2 %@1&%@@ of the

Mationsl Agreementi™
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As to this stated Sssue, the Sarvice relies on the proposition that: 13
%Yt 4 a well established principal of arbitral labor lawv that excassive
., gbsenteeism, even though due to illness bayond the control of the saployaes,
may result in diaciplinary action, {incloding teraination of eploynent,
Pumerous quotations froa arbitrator's opinions are provided in support of this
baaic USPS poaition, Of the greatest significance, for presant purposes, &re
several dosen opinfons by varlous USPS arbitrators {ncluding Ceaser, Holly,
Casselsan, Cushman, Cohen, D1 Leone, larsom, Epstein, Jensen, Modberly, Krimaley,
Paszaer, Myers, Rubin, Scearce, Seitz, Warns, and Willinghan,

A1l of these opinions, in the USFS view, support the broad proposition— 14
as statsd by the Elkouri's, in"How Arbitration Works® (3rd Ed., 1973) at pages
K46 .886-tp the effact that—

“The right to tersinate tha esployees for

axcessive absences, aven where thay are
due to illneas, is generally recognized
by arbitrators.”

Kore pertinent language, for USFS purposea, appoars i3 ea Opinion by
Arbitrator Cushman ip Case AC-§-9936-D, fmvolving tha APWU (decided Juns 6, 9.
Cusglman wrotes ‘

"The Union contends that it is isproper for
the employer to discharge sn employes for
sbsences caused by {llness and which have
been approved by mansgement. The conten~
tion is without merit., This Arbitrater
agrees with Arbitrator ¥arns and many other
arbitrators that an esployer has the vight
to expect acceptabls levaels of attanc
from its employsas and that when
dance is mot had, discharge is approj
degpits the fact ¢
for valid and les!

s ahhhd

®thig Arbitrator is mpathnltie to m&ay"w -
whose absenteaism i3 dus to {llpess, and,"
therefors, to po fault of their owm. Hhere

1gm Jus to 1lluesg results

perforas his v

e tmn Bt Fow o mbbasdasan searxad e e
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physical inability of the cmployes to Best
such standards, teraination by the eaploysr
{s varranted. In such & cass the eaployes
1s pot being 'punished' because he is 1411,
He i3 simply being terninated for {rregular-
ity and undependabllity of attandancs. Buch
‘gitustions ars veally not disciplinary in
nature,.."”

(Cndzrscoring added.)

Is sddition to relying on tha cited opinions of mumevous USPS arbitratots, 15
the USPS suggests that the NALL now gaaks to obtain, through arbitration, s
conczssion vhich it failed to secure in the 1978 negotiations, vhen the parties
had full opportunity to discuss the leave provisions in Chapter 5 of the nev
Paployee and Labor Relatioms Manual. During the 1378 negotiations, indeed, the
HALC specifically, but unsuccegsfully, sought to prohibit tha uss of approved
sick leave for disciplinary purposes. .

Pinally the Service deeas the contrary Civil Service Coumission policy on 16
the {ssue to be irrelevant, stressing that the C3C ™as no authority over adverss
actions taken against postal employees who ara not praference eligidles..ouss™
On this score, it quotes the following from & decision by Arbitrator Moberly:

“Of course, thia Arbitrater is bound by the
collective bargaining agreamsnt rather than
the holdings of the Civil Servica Cosmis~
gion. Under this agracment, 38 it has been

- gatexprated in the past, the Postal Servica
{s justifiad in removing employces under
the circumstances here. o comment is made
harsin with respect to the rights of simi~
larly-situated employesa prder othar laws,
rules or vegulations, The Arbitrator is
{nterpreting the eollective bargaining
agreement, and nothing BOT8."

Pinally, tha Service argesj that ths policy awmeé by the C5C's Bureau
of Policies and Standards is nof pacessarily the C8C's "final dectision™ on the.
matter, since not as yet been considersd by the C8C Appeals Reviaew Board.’

FINOIGS |

1. Scopa of the Issus s

Tha USPS brief sees mo raal issue here is respect to the imposition of 17
digeipline vhare an esployes i3 absent (1) oa continvation of pay due to a
aumstic oco-the-job iajury, or (2) on OWCP - approved Workers Compenzation,

ehe brief, doss not discipline = ployeas for uss of leave 1
: gnsation
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Given the sssurances smbodied in the USPS brief, therefore, the preseat analysis
1s 1imited to considering whether ths tnposition of discipline bacazuse of
absencas on approved sick leave nay tovolve violation of ths Hational Agreement,

&cc;rding to the NALC an employes's absance from work on approved sick 18
leave pever may provide s proper basis for discipline or teraination of an

esployes's sarvices, It believes this position to be supported fully by the
Civil Ssrvice Cccmission policy, as guoted earlier.

. The USPS apparantly doas not claim that all sick leave absencas may pro- 19
<{de 2 baals for discipline. Tt does hold, howaver, that vhere such abasnces
result {n faflure to be "regular in sttendance” this may subject the eaployse

to disciplinary action. Yor this purposs, it holds the C2C policy statenant

While it {s difficult to deal mesningfully with such broad interpretiva - 20
questions, in the absence of detailed facts in spacific grisvances to define
an fssus, this {8 pot unusuel in national level grievances. Thare are clear’
areas of dissgreemant and confusion {n the present case, BOTEUVET, which ssem
guecaptible to clarification through this Cpiniom. '

2. Parlfer Opinions by USPE
Regional Arbitrators

4

It 43 {nstructive at the outsst to snslyze some of the wajor asTlier . 2
decisions by Regionsl Ardbitrators. Tha record includes two dosen Regionel
decizlons as wall as an advisory Opinfon by Hational Level Arbitrator Boward -
Comser. All but one of the Reglonal decisions are cited by the USPE to support
the viev that an employee msy bo disciplined for failure to maintain a regular

work gchedule bscause of absencas on approved gick laave,

Ths most significant Reglonal case, for pressat mﬁsea, ves decided tu: 23

_ tha Southsrs Reglen Decembar 17, 1973 by Vred Bolly, a highly respectsd and

enfnently quelified arbitrator, in Case AZ-5-6102-D (herein cslled the Bugg Case).
There the grievant hed & littls ovaer 3 yesrs of sarvice vhen diecharged in late
1974, Withias tuwo minths of baing hired she had estsblished an unsatisfactory ‘
atterdance record, Which was called to her attentlion by two separits supervisors.
After fivs months of eaployment, she agsin was told to {sprove her attendance
record, About a month later she was warned by lstter that her attendancs was'
unsatisfactory and ves plsced on vestricted ick leave. Ultiastely, che was

gent to a USPS designated physician for an exsmination to dstarming her {{itness
for duty bdecause of a continved poor atie record. On Tebruery 18, 1974

the phyasicisn raported that she was able s ber job from the medical -
stacdpoint. 7hree months later sbe agaln was warned about continuing sbsenteaism.
Tn Sspteader of 1974 za snalysis of ber attendance record over recent months -

This vesulted fa the decision to discharge. During her ladt I

ha had baen absent more than one _third of her schedy
111 : the grisvant wisg ¢
@@ £ubia 4 gvE bash ¥ iBle fovw
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A Xey paragraph in the Opinion in the Bugg Case reads—

“guch an szxceasive rate of absanteeism has
been consiastently held to be unacceptable
and a3 proper cause for termination., PEm-
ployers have s right to expsct scceptable
levels of attendance from their employees,

and when such attendance is not forthcoming
termination is approved evan though the

sbsencesmay be for valid medicsl reasons.

This principle is =0 well astablished in
arbitration that it does not demand docu~

mentation here.”

{Dnderscoring added.)

On April 28, 1576 Arbitrator Boward Myers sustained a discharge 1n
Case HB-S-5079-D where an employee had been absent repetitively over a period
starting at least as far back as 1972 and running iato June of 1975, During
the laat 18 months of his employment he missed 15X of his echaduled shifts
explain his absence. This Opinfon concluded with the following dicta~e

"It has besn well established by arbitration
decistons that vhen an employes becomes un-
dependable as to adequate attendance, so as
to impede operations, the employer sy
£finally discharge, ragzardless of what rea-
sons cauas the undependability or unfitness.

Tha employer Ims no contractual obligation
to retain an employes whoase services are
{rregular or vhers absencas are dus to dis-
ability over a long period....Regardless of
causss of coontinuing absences, a just cause
for removal exists vhere reasonsdle correc-
ti{vs steps have not¢ changed s deficient per-
fornance £o as to test the astablished .
standards.” , :

(Orderscoring sdded,)

* H

The next signiffcsnt Opinlon vas lssued %3'éz§itfétar Parry Csgsalman
on April 7, 1977 {o Caze AC-C-C-10,295-D. Thars ths grisvant was veinstated

without back pay. The Arbitvstor's Opinfon, Included the following partinent
passage— A

®,..there i nothing in Article ¥, Section 4,
which states, or...implies, thet sbsences
dus to sick B, her covarad by sichk
de ! such coversge, camot Do

24

23

25
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asad as a basis of discipline vhen conbined
with other absences, or as 2 basis of dis-
charge for disability without fault standing
by {tself, whers such disability to perfors
on ap acceptabls basis is fully established
by wmedical svidencs.

*kd kN

"It should be obvious that Managemant is
powerless to go behind a doctor's certd-
fication of {llnees, unless it has inde~
pendant medical or othar evidenca to the
contrary; even if the Unlon wara corvect,
which 1 find they are not, that ths app-
roval of each mstsnct of sick Xwa is

which I find it 13, but s,lsc an awrevd

of the underlying lsavse, this does not
mesn that when an employse's overall
absencas based on sick lesve and other

" leave makes his continued sarvice vnten=-
able becauss of 1ts elffect on the armi«-

- zation...discipline cannot ba asscased %

(Underscoring added.)

The Bugg cass was cited by Arbitrator Bernard Cuslsan in a May 9, 1977
decision in Case AC-8-12,796-D. There Cushman gustained 2 dlecharge vhere
the enployes had &n sxtremely poor attendance record. BRis Opinjon included
. tha followlngew!

-
]

"Inder all the eircumstancss, the Arbitrator
finds that soma sbzences attributed by the
grievant to other cauvses wsre dus to the -
grievant's oun iotersal prodlems vather )
thapn the lack of masagesent af{fivmative

"setion and that her absentes vecord could..
fairly be considered by =ansgement as 4t
stood without any substantial discouat for
slleged causation somelow attributable to .

Banagesent. Thiz &v 1&*&&1‘ tolds that the
shoentes record of the srsmat w2 mw

been spproved %§ Bwansg

vm‘ﬁ
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tion 1is without serit. This Arbitrator
agreas with Arbitrator ¥arns and many other
arbitrators that av emplover has s right to
expect acceptsble levels of attendance from
their employees and that when such stten~
dance is not had, discharge is sppropriate
despite the fact that the absances may be
for valid and legitimate wodical ressons.
Vera D. Bugz, AB-§-6102-D,

The Union also contends that in this case
discipline was not corrective but punitive
on the ground that it 42 not progressive
discipline to procead fros s five-day sus-
penaion to s discharge. In a cess of ex-
ceagive absentesism progressive discipline
in the form of disciplinary suspansions 1s
inappropriate if the sbsentsaism genuinely
arises from a physical or medical probles.”

(Underscoring added,)

On June 6, 1977 Arbitrator Cuslman also decided Case AC-5-3,936-D, finding 27

just cause for a "termination.”" The grievent there was & INT Operator who had
only about two years of service whem discharged im August 1976, Wi{thin only 8
menths of Mis hire he had been counselled for excessive absentesism, and 2 months
later was placed on restricted sick leave. Thereafter he received a letter of
warning, & S5-day suspension, and a l4-day suspension because of his continuing
sbsenteelms, He did not reply to the 25, 1976 notice of proposed removal,
_ Between March 27 and July 2, 1976 he was absent on 68.37 of his scheduled work

dsys. All of his absences either wers on approved sick leavs or approved leave
without psy. After sgain citing the Buzg Opinton, Cushman wrote—

"mig Arbitrator is synpathatic to employees
vhoss gbaentesiss {s dus to {llness end,
tharefors, to no fsult of thelr cwm. Fhers,

however, Sbsenteceism due to illness results

arally accepted principles recognised by
many srbitrators, has & right to removs such
of sconomic survival and tha desands of ‘
efficlency require that so employer bs able
to dapend upon reasonsdle regularity of am-
ployes attendancs {m order to plan and per-
fors his work schedule. W¥here ressounsble.
standards of attendance csmmot be mat doe

to physical inability of ths employea to
wept such standards, termination by the eme
plover {2 warvented, In CaLE
employee is not be # ,




Lt e - 13 - . NC-HAT-16, 2RS

i 111, Be simply is being terminated for

frregularity and undependability of srten-

dance. Such situstions are not reslly dis~

ciplinary in mature. And that is vhy this -

Arbitrator has stated in Csae AC~5-12,796-D -

that in a case of excessive abpantecism if

the absanteaisn genuinely arises from s . L
physical or wedical probleam disciplive 1 R
the form of disciplinary zuspensions is in- :
sppropriste.”

(Underacoring added.) "

On Septesber 27, 1577 Regional Arhitrator Peter Selts decided Case . 28
AC-N-16,605-D where a ZMT Operator with lees than & years of sarvice vas -
diachargad because of an attendance record found by the Arbitrator to be :
"deplorsble and unfortunate,” since she had vorked only shout 201 of her sche-
duled hours. The Seits Opinion reflects s somsvhat different approach from .
that developed in the Bugg Case and {ts progeny. It includes two particularly
significant paragrsphs: : - : ,

"he Service does not guestion the genuine-
ness of the veasons given for all of these
abserces. It states that it has no infor-
mation on which teo do s0. Uader such cir-
cuastances, it must be assused that the
grievant was not 'at fault.' Accordingly,
this 1s not s case in vhich discipline or
discharge are appyopriate for any wromgful
collective agreement.

i

Under soch civcumstances the case, neces—
sarily, turns on the guestion whether the

Service had grounds to terminste ‘
charse’) tha grievant becsuse it had reasom!

to apprehend that, on the basis of the = ' .7

attendance record referred to, tha grievant; -

would not maintain a vessonasble attendsnce .

record in the future, In other words, and -

in affset, the Service’s position 4 that

ths abaence vacord demonstratas that the

grievant does not possess the physical . . .
qualifications to maintaln a sstisfactory : RS e
attendance record In ths future.” S C

" (Underecoring sdded.}

E
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A mumber of other Regional decisions were issued between Ssptember of 1977 29
and the hearing in the present cass. All but one of these opinions {ncluded
statements tending to support the present USPS position. Two of these opinions,
however, dealt directly with the question of whether the CSC policy was relevant,
They reachad opposite conclupions. These declsions will br poted in more detail
later, K

There is, among the more recent cases, perhaps one other vhich merits 30
specific mention here since it wss presented by the NALL. Case RC-5-8197-D was
decided by Arbitrator Cuslman on Fsbruary &, 1978. Discharged for freguant and
repetitive sbsenteeism was found proper. The Arbitrator commanted ~—

"The Union argues, however, that all of the
abgences during the Octchber 5, 1976 to
April 22, 1977 period, the Charge 1 period,
were stisulated to have been for approved
gick leave, and therefore, msy not properly
be conaidered as a basis for removal. That
argusent is without merit. Az statad above,
this Arbitrator, in common with many other
srbitrators, has held that an employer has

levels of

nd that where

_atten 3s not had, discharge is

ppropriste despite the _that the

absences may be for val legitimate
pedica] ressons. As stated by Arbitrator

Keyers in a recent case, USPS and APWU
(Pamela Allen), app

_but the sbsences remain on the record,

The problem faced by ths USPS in seeking to reduce sbaentesism fs ot wnique. 31
A Central Reglon memorandua which accespanied the Charters Hamorandum, quoted under
Background above, nonetheless suggests that in recent yeats the DSPS hag faced &
particularly serious problem of this sort. SRR ) -y

Hanagement properly way sssusa that most UEP8 ecnployess aras conscisntious .
and not prons to abuse the sick lesve program, HMedlcal certificates understand- -
ably are not gensrally raquired to support every one oF tuo day absence baecause of
11iness. Bvam sguired they may not be
$iffdcuie to ohtain, ov acticsl way for the DS
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to question their validity, moreover, except as other evidence may surface to
reveal that a given employee has been malingering.

Yo doubt in light of these consideratfons Rational Level Arbitrator GCemser ~ 33
observed in Case AC~N-14,034 that excused sick leavs cannot “be considared »
grant of i{mounity.” If USPS Management i{s to be abls to hold abaentezism within
reasonsble linits over the long run, it may be important in individual cazses to
cite an employee's entire record of absences, including those on sick leave, in
eatablishing proper csuse for discipline,

Scne of the problem envisfoned by the WALC in the present case, moTeover, {f 34
may arise from unnecessarily broad generalizations embraced in some of the {
Regional opinfons which fmply that the application of discipline always will be
proper when the USPS can show "excessive asbsences™ from work., Indeed, the USPS
brief quotes from the Elkouri text, "Row Arbitration Works" (3rd Bd. 1973) at 1
p.545, a sentence to the effect that an employar has a8 "right" to terminate an 1
eaployee for excessive absences cven when dus to illness. Reliance on such broad !
and misleading generalirzations may obscure the fundamental conzideration that the ;’%
true fssue, under Article XVI of the Rational Agreement, ia whether the employer W
has estsblished "just cause®™ for the given discipline in the specific cass, The |
presence or absemce of "just cause” i3 a fact gquestion which properly may be Py
detornined only after all relevant factors in a case have besn weighed carsfully. |

& Yength of the employee's service, the type of job {nvolved, the origin and
nature imed illness or illnesses, the typss and fregquancy of all of the

]
ote of the disgnosis, the medical history and prognosis, |
.ymentation, the possible gvailadility of other suitable |
ity pension, the employee's personsl characteristics asd /)
presence or absence of suparvisory biss, the treatment of jf )
exployees, and many other factors all may ba relevant in any //f’

s

81

overall record, the
wilarly situated

W

In ghort, an arbitrator camnot properly uphold the isposition of d44acipline 35
under Article XVI, except after conscientious enalysis of all relevant evidence
fn the specific casze, This baale consideration seems to ba reflected 4n the '
sdvisory Opinice of Natiomal Leval Arbitrator Hovard Camger in Cage AC-R-14,034,
decided Pebrusry 2, 1978, After quoting fyom a Reglonal Arbitrator's Opinifon -
in Cage AC-5-9,936-p, (and noting that other Regional opinions hed included sinilar
language) Camser wrote these cautionary compentg—— ~ T

&
¥ LIS

"tn sddition, the undersigned is constrained ... - .-
to add the following cosments. Of courss . .- . .-
properly dccumanted and approved siek lesve - r - N
should not bé used, in and of iteelf, Ins - -
sammer adverss to an eployes's interest. =~ 7
Bowever, nefther can excussd aick leave [
considered as a grant of fmsunity to an

employes against the employer's vight to
recelve vegulsr snd dependable attendance
and to takas steps necesasty to Insure the
exis e of & veiiasble workforce to fo
14 ® ' ‘

R

bl e -
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Wnen management statss that an eaployss's

attendance record proyidss just causs for

disciplinary sction, managenent sust be pre-
pared to substantiate the fact that this e~
ployee's attendance record supports the con~
clugion that the employes {s incapable of
providing regular and dependabls attendance
without corrective action being taken. Map~

s———

t inhibit an in the

tractual vight to ezploy

sgement must give every cousfderation toO
the fact that there is & glek lagve progrem
and that an employee's abzence has been
covered by accrued and gsarnad sick leave or
projected aick leave. Raving given this
consideration appropriste waight, the em-
ployer may still decide that an attendance
record so erratic and undependsble dus to
physical $ncapacity o do the assigned work
requires that action ba takea to insurs that
the work is covered in & efficient and
geliabla msoner.”

Given the specific facts in most of the cases befors thes, it occasions 36
no surprise that many Regfonal Arbitratora have indicsted that tepatitive,
excessive absentesism—éven {ncluding absences on spproved sick lesve-—may provide
"{ust cause™ for discipline or discharge.  Buch extrese situstions are not havl
to find. The facts in the original Bugg case, a8 well a3 thoss before Arbitrators
Cuslman $n Case AC~$-9,936-D and Seits in Csgss AC-H-16,605-D ssrve to $1lustrate
this point , ~ C R

It follows that thexe is =0 basis in this record for aa sward which would -7
bar the Service from seeking 0 apply discipline to coabat serious, vepetitive
abagenteeisa by individual employebs, even though absences on gick lasve or approved
Jesve without pay may ba tavelved. Tha suarbiehead, Jackeonville, and Central -
Region memorands sll seea to embody instructions in furtherance of such a basic
policy. BEven if such memoranda fncluda statemanta oF {aplications vhich appesr
unmacesearily broad or insccurats, 4t 18 not the function of an Arbitrator to
gawrite such internal Hanagement fnatructions. Should ao spperent abuse arise
gn eny futurs instance, the {ssue of Tjust ceuse” in the given case may be
dsterainad through the £411ag of g&i&éiﬁ&g&l gelavance. ‘

nel Agreement vecognises that say USPE

elect te appesl the Impo
 days, to the Civil Servica
wislseion of Articls VL.
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of course, is available only to those bargaining unit eaployess who happsn to be
preference eligidle. All other employees covered by the Rational Agrezaent may
gaek redress for diacharge, ©I suspansion of more than 30 days, only through

the grievance procedure.

Article XVI states that discipline must be corractivs in paturs, not punitive, 39
and that it may be imposed only for "just causs.” The basic Civil Sarvica poliey,
in contrast, spparently is that discipline may be upheld vhenever it is found o
be "for such cause as will promote the efficiency of the ssrvice.” -

Ag already indicated, the Bureau of Policiss and Standards of the Civil &0
Service Commission recently issued a policy directive to the FEAA which would
apply in sny case vhera s USES preference eligible esployes had electad to appeal
a discharge or suspension of more than 30 days to the C8C. WVhile the: full text
of the policy statement is not in evidence, one joint exhibit reveals, that &.
principal sentence reads— - :

"Given sn agency's authority to deny leave
under many eircumatances when it must have
the services of an employee, an gdverse

sction based on a record of approved lesve
is for such cause 2 vill promots the

officiency of the service.’
(Underacoring added.)

Another joint exhibit exbodies a paragraph of the CSC policy statement &1
reading— . ‘ o

-

"men sa agency exercless its suthority to _

approve leave the employes {3 releaged from

his obligation to veport for duty gad hie , :

absancs does pot constituts a bresch of the . , e

- employer-employes relationship., As a resvle,

any_smount s not normally 8 caues that .
promote the efficismey of the sarvice. buc
sn sdvarse action, them, should be reversed - . A
on eppeal for fallurs to ptate s csuse of -

sctiom. - ) ) .
.-+ (Dederscoving 8dded.} . .

iapleasntation of thia CSC pronsunc

: o all of 42
| pirectors--Baployee and Lebor Relations: :

“1p 1ight of this new G
t¢aiiare to weet position vequ
sbilicy® ba
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until we are guccessful {n teversing Com
mission policy through the vehicls of a
motion for reopening on a Ttest' case.”

(Dnderacoring addsd,)

The WALC reads the CSC policy statesent to wmean that thes USPS is not 43
entitled, under any circumstances, to imposs discharge or a suspension of wore
than 30 days because of a preference eligible emplovee's absence on approved leave.
In view of the above quoted portions of the policy statement this interpretation

msy be sccepted as correct, for present purposes, in ths sbsence of any evidence
to tha contrary.

The result 1{s obviously incongruous. One policy applies in Tespect to &4
prefarence eligible employses who appasl to the CSC and anothar governs sll
other bargaining unit esployess and those preference eligible employees vho file
a grisvance. The NMALC argument that the nsv CSC policy should be applied to all
employees thus has the superficisl sppeal of sesming to assure uniformity ino the
admninistration of discipline among all potentially imvolved employess. The fact
1g, however, that the special treatment accorded praference eligidls employees is
raquired undar Section 1005-(a)-(2) of the Postal Reorganfzatiom Act and canmo
%2 changed by the partias in collective bargaining., :

Two Reglonal Arbitrators already have had an opportunity to conaider whether &5
the CSC policy statement should bs eabraced for purposes of applying the "just '
cause® test under Article XVI to employses who file grisvancas under Article XV
tather than appesling to the CBC. The MALC was involved in both of thess casas
and both lavolved preference eligible employeas. :

In RC-8-14,301-D, decided September 25,:1978, Arbitrator Robert Hoberly - 46
sustainad a diacharge where the amployes had been absent from work frequently
on spproved sick leave, or on leave without pay. Hoderly's Opinion noted the
conflict batwesn tha C8C policy ststemsnt and tha aarlier rulings by Regional .-
USPE arbitrators. He concluded that ha was "bound by the collsctive bargaining
agreenent rather than the holdings of the Civil Barvice Coomission,” since— -
"The ;f:rbitzswr 48 interpreting the ¢ollective bargsining gg“rmtag and nothing
BOTH. N . : ‘ :

A different view emerged im NC-C~5949-D, decided in December of 1978, Thers .
Arbitrator Peter Di Lazone Indicated that, but for the CBC policy directive, hs would
. have sustaiped the discharged upder veview., Hs then wrotee= . ’

"pursusat to Article III of the 1975 Rational
Aigreessnt this Arbitrater must vigw the

sction of the Bmployer do the light-of : - -
applicable law and rvegulstions. The Federal
%uling fseued in accordance with the vespon~
g{bilicden Congress has lmposed upen the Bao-
ployer by law 1s such aa applicable regula-
tion governing the Bsplover's sction bere.
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Therefore, since Biggs'! diacharge was based
on 8 record of approved leaves of absances
from February 1, 1975, vhen he injured hia
knee, to December 7, 1975, vhan ha vas dis~
charged, the action of the Eaployer must be
sat aside.”

Neither of these Ragional Cases reprasents 3 precedent for purposes of a 48
Rational Level interpretive case. Indesd, it would be unfair to suggest that
either arbitrator-~ip ths absence of the detailed presentations in the present
record-—was in any position to devalop an authoritative epinion on the subject.

In %he abeance of any helpful precedent it is pertinent to note that under 49
Article XVI two fundsmentel congiderations must control in every discipline cage—

(1) Fo discipline may be upheld unless shown to have been imposed for “just 50
cause,” and _

(2) Yhether "just csuse” exists requires 8 fsct datermination on the basis 51
of all relevant evidence in each individusl case.

It follows that paither a Regional mot ¥ational Level Arbitrator say presune 52
to enunciate or establish any broad general Tulse contemplating that the {mposition
of diacipline always will either be upheld, or bs set aside, in any given category
of case, Kor can the pronouncesent of the CBC Pureau of Policiss and Standards

now be sccorded such-a status by this Arbitrator. To do so would be, in effect, to
snend Article XVI, -

On the other hand, 4t is not uncoumaon for arbitrators, when faced with difficult
miast cause™ cases, to consider how othar arbitrators or suthorities have dealt
with 1ike problems. HMany of the various Regional Arbitrators cited by the usPs in
the present case hsve relied upon opiuicas exprassed by erbitrators in other -

relationships., GSome of the Reglonal Arbitrators aleoc have relfed upon the Elkouri
generalization which has been quoted in the USPS brief.. .

In thess circumstances thers Is no way that this Arbitrator nov could $4
characterizs the CSC policy statemeat as “irralevant™ in respect to a Just cause:
{ssue under Articls XVI. Is view of {ts applicability, 4n respect to praference
e11gible USPS employees, it obviously must bs accorded at lesst the kind of
conmsideration as has been accorded to gereralizations of othar arbitvators, of
writsrs, outaids of this bargaining relationship. Beyond that the precise weight
or significsnce to be accorded the nev CSC policy, in light of all of tha svidence
{n sny given cass, should vemain & matter of judgment on tha part of the srbitrator

whem the case has been entrusted for decision. -

Pinally, pecrhaps, it should be observed that any atteapt to snunicate an 53
fafiexibls rule for dealing with svary "iuat csugae” 1ssua in & given type of
cage 13 & risky business, at best, in view of the multitude of variables vhich
may be present in individual cases. Thus thers can ba no clear certainty that
the present C5C policy statement will pemaln forever in {ts present form without
any veflr at, clarification, oF wodification.
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Eonc!usgggg

The following conclusions may be stated on the basis of the pressaiatians 56
in this Rational Level grisvance:

1. Whether the USPS properly may fmpose discipline upon an caployae for 57
"excessive absenteelsm,” or "failure to maintain a3 regular schadule,” wher the
absences on which the charges are basad {nclude sbsences on approvad sick leave,
2uat be determined on 2 case-by-case basis vnder the provisionsof Article XvV1;

2. VUhether or not the USPS can astablish just cause for the fmposition 58
of discipline, based wholly or in part upon absentealss &rising from absences
on approved leave, is 2 quastion of faet to be dztermined in 1light of 31l rsle-
vant evidence in the given case;

3. The C5C policy statement 43 not of controlling significance in deciding 59

8 "just cause™ {sgsue under Article XVI, even tkansh'?ha grievant may be preference
elizible; '

A. The CSC policé atatement I8 relevant in respect to a “just mnu”.ism 60
under Article XVI, in a case involving abgences on approved leave;

5. Tha weight to ba given the C8C policy statement, in evaluating a just 61

cause fssus under all of the evidence 4n auy such case, lies in ths digscretion
of the arbitrstor.

* - AVARD

Fo foreal Avard is required 1a view of the nature of this case., It may be' 62
deamed to ba closed on the bss;s of the feregoing opinion. '

-

-
i T
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In the Matter of the hArbitration between

AMERICAN POSTAL WORKERS UNION, AFL-CIO
(New Jersey Eastern Area Local)

~-and- OPINJON AND AWARD
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UNITED STATES POSTAL SERVICE
(Newark, New Jersey Post Office)
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Howard G. Camser, Impartial Arbitrator

APPEARANCES:

FTor the Union - Schneider, Cohen & Solomon
by: Edward A, Cohen, Esq.

Tor the USPS .- Mason D. Harrell, Jr., Esq.
Office of Labor Law

BACXGROUND: |

In December of 1976, in Step 2 of the grievance procedure
provided for in Article XV of the collective bargaining agreement
between the above-captioned parties, a charge was advanced ﬁy
John R, ¥opurano, lst vica-President of the Rorth Jersey Arsa
Local, wherein he alléggd-that the Postal Service at the Newark
Post Office was viclating Article 10, Section 34 of fh; L.ocal
Memorandum of Understanding. Mr. Rapurano contended that 1@&;1
management was violating that provision of the Loecal HMemorandum by
charging certein employees with “I§§&gularity of Attendance® despite
the fact that the terms of that sub-section of the Locsl Agreement

do not pesmit disciplinavy sction as a wesull af an employee taking

John R. Napurano, Grievant



®, ..any leave that has been documented and approved.”

Mr. Napurano stated that there were twenty five or more
cases which would be scheduled for arbitration in which this was
the Issue in contention.

Although the Postal Service contended that the grievance
advanced by Mr. Napurano was filed untimely, under the provisions of
Article XV of the Master Agreement, the Postal Service did agree
that the letter submitting the case to avhitretion was filed within
the contemplated time limits, The Postal Service also agreed at the
arbitration hearing, to address the merits of the case and to seek
a determination of the issue raised by the Union.

This case is unigue in that it was nﬁt breught to arbitra-~
tion'for the purpose of securing a determination of whetﬁer. in a
specific case, and based upon a specific set of facts, the USPS had
3Just cause to discipline or take any action adverse to the tenure
of employment of any individual employee. The Parties aéﬁarently
agreed that, because of the nature of the issue raised and ihe control-
1ing agree;entt_involﬁed, an Award {n the nature of the deciaratary
judgment wauid be sought. Without indicating in any manner that such
a procedure taskes any color af rs,ht from thas grievance pr@visians of
the Haster Agreement,or that entertalning a case brought before the
arbitrator under thess clircumstances should have any precedential
valuae as to tﬁe é§gr§griaténa&s of proceeding in this fhshiah, the
undersigned agreed té hear and aeﬁide tha ease‘as presented.

Tha hearing was held at the gaﬁaral Post Office in Newark,
Hew Jersey on July 13, 1977. At that heardsg both Partles were given

full ooportunity te gresgnt te&%i&aﬁyeai&ﬁé gvidence and argument in

m?%




supp~rt of their respective contentions. By "agreocment, post-hearing
briefs were filed, These were received in timely fushign and the

contents of same were duly considered in the Opinion below,

THE ISSUE:
The Parties did not agree upon a definition of the matter

placed in issue before the Arbitrator. However, from the contentions
raised and the arguments advanced, during the course of the hearing,
it was apparent that two questions were posed by this grievance.
‘me-first of these is whether the Local Union and Local Hanagement,
in their Memorandum of Understanding, were granted jurisdiction to
Yimit the action which management could take where an employee's
attendance was cegarded as "irregular® although that employece's
absences vere all covered by documented and approved sick leave.,
_The second question is whether, assuming managerial action were not
1imited by the terms of the Local Memorandum, the USPS could
establish just cause to éiscipling an enployee, up to discharging such
an employee, under the principles emmeiatéd in Article XVI of the
Master Agreecment for Irregular and erratic attendance ‘cew;red by

documented and approved sick leave,

CONTENTIONS OF TNE PARTIES:

In & very well reasoned and lengthy brief, which supplemented
the testimomy which-it had sdduced during the course of the hearing,
the Union argued that in negotiating-the 1973 and 1975 Local MHemoranda

of Understanding. the Partfes to that Memorvanda had agreed that em-
ployees who recelve documented and approved leave of any kind, and

more specificslly sick leave, would not have sheences eo covered used

as the basls for disclplinary action,



The Union claimed that the testimony of the witnesses at
the hearing, who were active participants in the negotfation of the
Local Agreements, clearly established that the Parties had agreed
that sick leave which was approved, efther earned or projected,
could not be the basis for taking disciplinary action, The Union
elso claimed that there was never any question that the words “any
Jeave™ as 'used in Subsection 34 of Article 10 of the Local Agreement
referred to sick leave as well as other forms of leave customarily

afforded to Postal employees. The Union called attention to the
entire wording of Sectionm 3, Subsections a through 1, inclusive as
well as the testimony of the negotiators regarding the pesitimc
taken by the parties and proposals exchanged on this provision to
substantiate this claim,

The Union also argued that management could not now equitably
argue that the local negotiators did not have authority to negotiate
such a restrictiun on managerial rights in 1973 and 1975 as well.

The Unfon contended that management was estopped from taking such &
position when the contents of the Local Agreement were known to higher
management i 1373 and 1975 and no sction was taken to disown or to
remove from the Local Agreement this language after the Union had suc-
cassfully resisted efforts made during negotiations to Mify the
language ostensidbly for the gurpose of conforming to the requirements
of the Master Agreement. The Union ssserted that management could
have c%&ll&ngedstﬁxg Unfon's right to secure snc?s a provision in the
Locsl Agreement in the Impasss procedures provided to resolve local
Issucs, but that the Postal negotlators falled to do-so, Thus, the

vight to contest the validity apd viability of such a provision sceul
not be raised In the Instent procesding which

a
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resolve local bargaining impasses which were not ruiscd fn a timely
fashion,

The Union also argued that, in any cvent, the restrictions
placed upon management's right to discipline contained in Section
3d of Article 10 of the Local Supplementary Agreement did not conflict
with the provisions of the Master Agreement. The Union pointed to the
fact that Artfcle XVI of the Master Agreement requires that discipline
be corrective in nature rather than punitive. The Union contended
that the most creditable arbitral opinion hzs held that sbsences due
to physical inacapacity have nothing to do with discipline end should
not be the basis for disciplinary actiois. In addition, the Union
made reference to several arbitration awards in which it was also
held that where there was an approved sick leave program, and the
employee's absences were eovez'-eé by leave provisions under such a
p‘;;'ogra.n, there could be no disciplinary action taken against such an
employee. In other words, jJust cause for discipline could not be
found under such clrcumstances since man;aaement agrecd under the
terms of the sick leave program to excuse absences approved under
that gw.'

:«::::,agemenii arzued tlat Article XTX of the 1875 Agecnent,
vhich 4a the Agreement under which this gricvance wvas raised, pro-
vides, as d1d previcus agreements, , .. . Anter slia that provisioos
of Postal Mamuals not fnconsistent with the terms of the &at?i@ml |
Agreement shall remain in full force and effect. By virtue of that
provision, Section 442.181 of the Postal Service Manwsl, which provides,
“Employces arve required to de regular in attendance.”, was Incorporated
28 a provision of the 1575 Agreezent.

woe




The Postal Service pointed out that Article XXX of the
Master Agreement specifically provides that in locel nogotiations
no agreements could be made tha® were incondistent with or in con-
£1ict with the terms of the Master ggreement. These provisions,
the USPS pointed out also app2ared In exactly the same language in
the 1973 Agreement. For these ressons, the Postal Service argued
that the Local Unfon and Local Managgment fn Newark could not have
agreed upon and put Into effect & provision in tha Leocal Memorandus
which restricted management's right to vequire =mployees attend to
their dutfes with regnlarity,and the approval of sick leave could not
inhibit management {rom enfarﬁﬁs this requirement in¢orporated by
veference into the Haster Agreemant.

The Postal Sarvice also argued that exe-es;ﬁe Absenteeism
due to illness is proper grounds for Alsein)inary action. ﬂu.: Uses
cited seversl arbitratfon svards which so held and srgued that this
vas the prevailing asbitral opfnfon, The Postal Service sleo contend-
ed that the éxistence of a sfck Leavy progrem and mocvued sick leave
days could not protect an esplives oo belng counseled, warned.

havged for ¥ fiilire to maintain resular
hough- ¢ ances wern.axiused end possibly ratd fon
‘under the existing sick leave progreme

ﬁw tﬁ%&sﬁ%@lﬁ Istia whick'e
this casa is vhether there vas a0l
betwesn the parties to the Tocsl
revont Local Hanagesent fie

Wfronts tha Arbitrater in




" an employee with an irregular attendance record whin the cause of that

employee's absences has been sickness covared by documented and approved
sick leave. |

The undersigned believes that the Unfon did present credible
evidence to substantiate its contentfon that Section 34 of Article 10,
as it appeared in both the 1973 and 1975 Local Agreements, referred to
sick leave as well as annual leave and other leaves of sbsunce for
which management could excuse and pay an’e@aployiei vho did not appear
for work. Having said that, it i3 necessary to.add, however, that
neither local management or the local y.mirm negotiators had authority
and the power, under the terms of the grovisions of Article XxX a:‘
the Haster Agreement, as those pmﬁsiﬁns appeared in tha 1973 and
19?5 Agreements, to restrict mmnt' ri@rt to discipline in
this fashion. Article m clearly provided that local mmmh
provisions incensistent with the terms of the 1973 or &9?5 Hastu
Agreements cannot be n&gotixteﬁ on a lecal lgvel. Paragraph B of
&m&e 0 prwided in pertinent part thnty ¥, .00 local mmm!xn
of m&emtamiins may be Inconsistent with ox vary m terms of tho '
1973 Eaﬁm Agreoment,® That same previsi&n appeared In the 1973

Hzstér Agreement,

Article XX al,ao g0t Wfieauy l.imit: lml mgatiatiom
to twenty two enumera méina of thesa {tess does
not vevesl that the subjects of dis -mm end sick leave as wall were
left to be negetia&e& out at the lecal post office or ares lmlo A princ




This 1ist of twenty-two specific items on which local
negotiations can be had was hammered out laborfously by the negotia-
tors of the Master Agreement. They understood that tha basic provisions
concerning wages, hours and other terms and conditions of employment
would have to be uniform throughout tha postal system for all employees
concerned and unformly adninistered as well, That is why they repeated
in 1975 that terms of any earlfer 3ccal memoranda not imonsisfe;:t with
t could remain in effect,
and new provisions negotiated on the twenty-two items in 19?5 would

the provisions of the 1975 Master Agroese

also have to be eonsistenf with the terms of the Master Agreement
made in 1975 and could not vary the terus of that’ Agreesent.

Clearly the local postel reymmtatim and union vepres-
eatatim had no authority to mgotiatq a pmvisio‘n which thn tnion
alleges restricts managesent's rizi:ts to &ise&ylim &n mloyﬂ for

a failure to mafntain regular attendance, as previd& for in Section
442,181 of the Postal Manual,as immtcd by veference intﬂ t‘ht
Master Agreement pursuant to the provipgions of Article XIX discussed
sBove. or can managevcnt be Fequirel to spply buch s proviston at the
Hewark Post Office bmtxsa xt failed to protest ifs exlstencaand
challenge its valid ity ia an’ msaa vm&ﬁmt Beither yam to
the local negotiations had the mm%ﬁf ’Ea"&g?ﬁ“th‘ta tha' ?mviiinu
.that the Union urges, in this proceeding. da ziven validity.  Manage-
ment cannot be estopped from aséderting its d
To s0 provide would expose the
chaotde situatfon under which the 1

relation to approved sick leave,
rovered by the Master Agreewen




applied and administered because of the existence of a. provision
in a local memorandum inconsitent with or in conflfct with the-
provisions of the Master Agreement,

Having concluded, for the reasons set forth abwe. that
Subsection 3d of Article 10 of the Lotal Memorendum at the §M!‘b
Few Jersey Post Office could not be so Implemented, the-subsequent
question posed in this proceeding, fs whether, under tha.proviaions
of Article XVI 6!;'_ the Master Agreement; Srpegular attendance can
provide just cause for discipline. HMore particularly, ths {uestioh:
is whether irregular attendance, even.«i®a ebsances srg. coverdéd by
documented and approved sick leave under a negotiated sick leave
_program, can provide just cause for actions, takan by mmgamnt
against ‘the shgentee, :

) The mséersmd bas mmfuny mmam t!va well msw
arbitration awaerds mitted by both sides :{a suppoi® of their res-
peetiw ewtentm mrdim this Iatter issun. am» dus &ewen-
tion, aaﬁfw@m reasons set forthhelw; ﬁs@mﬁ&x«sﬁm&w the
ovinien that frregular attendance. and unrelislile dttendahce, regard-
im of the legitimicy of the rearons !‘w the mwes. w pravide

t with just eause for taking dfaciplin :

As Arbitrater Cushman held-in Guss 'ggf*égcggsisg’_ sgema'r;** B

4 on June 6 19775 ; S | |
&x@i‘tﬁmg

has a right to egtab
tenéam frem sts W&m gﬁ
attendance 18 pot-had, -4

despite the fact -
g@@




"whosa sbsentecism 13 duw to 1liness, and,
therefore, to no fault of thefr own. Where,
howaver, absenteofsm due to 11lndss results
over a perfod of time in unacceptable levels
of work attendance, an cmployer, under gen-
erally accepted principles -regognized by many
arbitrators, has & right to resove such an
employee from employment. (USPS, (Vore D,
Bugg) AB-8-6-102-nl The reslities .of econs
omic survival and the depands, of efficiency -
require that sn esployer bgr dbla to depend
upon rezsonable regularity of esployde at-
tendance in order ‘to plan and perfors his
work schedule., Where reasdnable stindords
of sttendance carmot b det dus_to physical-
inability of the employes to medt such stan-
dards, termination by the érpl er' Is var-
ranted. In such a case the emp is not:
being ‘punfghed’ hecpysa he £3 §11. He in
simply being terslmated for frregularity and
undependability of attendanée. Such aitua=
tions are really not dfeddplinaty In nature..."

This cane line of reasoning was advanced In several other
cases which arose fn the Postal Service mid wifch wera. cited by
Management in this proceeding. Those crees wera decided i?h th. -‘ Can
same manner In face of the existence’of tha Postal Service negotias:
ted aick leave plan with which those Postal Service Afbitrators ware:-
certainly familfar. 'Nose of the cases rélisd upon by 'the Dntén to
contest this view arose in tha B stal Sexvice.” Although tecofrilitig
thé linitetions upon the application_of the prineiple.df shiye declsfy
in an arbitration proceeding, the undgrsigred must givy sond pefdvasive.
welght to awards rendered intérprefing the dums languagh 6¢ Axtici¥V
X?tl of this Agreement.

. In aéé‘iti,am the undersigned




considered as a grant of fmmumity to sn-émpfey&" against the

employer's right to receive regular and dependable attendance
and to take steps necessary to fosure the existence of a
relfable workforce to do the work at hand.

then management states that an ceployeds ‘attendance
record provides just cause for discipim:sy action, mr:azx‘zmnt
must be prepared to substantiate the fact that this m}e&eeft
atténﬁance record supports the eﬁaelasim that the employse is
Incapable of providing regular and depﬂsx’pdabh attendance withwt
corrective action being taken, Management camnot i.nhibit an
employee in the exercise of his emmeml right to wloy sick
Jeave in the manner contemplated to cover legitimate periods of
sbsence due to illness of other piwsical incapacity. !@mzm
must give every eensi&erut!m to the feot that there is'a siek
leave progrzm snd that en esployse’s ﬁsmee has been covered by
accrued and earned sick lesave o ymjeemé sick leave. gaving

—.given this consideration approprista weight, . tixa ezployer way still

decide that en attendanca record so epratlc @il undspendsble dve ’
to physical. incapacity to do the assigned work fequiies that action
ba taken to insure that the vork is covered inen efficient and
relisblé sarndsr, An employsr camnot Ba requil ad. to. employ two peonle
‘taéothawﬁxefwbemuwthammﬁh&mﬁ&dmt@m- * |
. An wlcm .

ments DECISE an employee doesd not hava the mgiﬁl ability to gﬁﬁ t‘ﬂ

PEE ggﬂi}!y g}‘% W@‘t %&is SO

As stited above, lo

4id not ha




discipline for just cause. Just couse Is provided where, as

stated above, irregular and unreliable attendance req&ipe; that.

steps be taken to provide for a mliahie and deperidable work ferei.

The local parties to the Newark Post Office Local Memorandum attempt-
ed to place restrictions on what constitutes jJust cause for disci-
plinary action in such cases. This they lacked authority to accomplish
through local negotiatfons , and this grievance sust therefore be

ANARD
the grievance fi{led by Local Vice-

President John X, Napurano is hereby
denfied,

Yashington, DC
February 9, 1978









ARBITRAL STANDARDS IN DENYING ABSENTEEISM GRIEVANCES

[t has been held consistently that chronic Or excessive absenteeism is

just cause for discharge. The real problem has been to determine whether

absenteeism is excessive. In making this determination arbitrators con-

sider many factors. The following quotes from arbitration decisions

represent the general reasoning of most arbitrators in sustaining disci-

pline for absenteeism:

Arbitrator Edwin H. Benn, C4C-4Q-D 21585

“First, Grievant's record does not only involve the extended absence
resulting from the accident. Grievant showed periods of absences in
other pay periods during the measuring period.

Second, there is no question that Grievant missed a substantial period
of time - approximately 25% of his scheduled days.

Third, Grievant was specifically counselled by Keys that he had to
improve his attendance. Notwithstanding the counselling, Grievant
missed three days at aPoint approximately four weeks after the coun-
selling. |

Fourth, although Grievant worked four weeks after the counselling
without missing until he was again absent for three days in June 1986,
in light of extensive time missed prier to that time,] cannot say that
Grievant showed sny kind of measurable improvement to defeat a decision
to issue discipline.

Ls in 211 the strendance feguiéyity cases, each case is examined on its
own facts o determine whether the line demarcating regular from iv-

regular sttendance has been crossed. The ey, in

Jor part, is to



determine whether or not a pattern has been exhibited showing a wild
card or sporadic use of sick leave. No single factor listed above 1is
sufficient to justify the Service's action herein. However, when
viewing these factors in their totality and considering the ordinary
definition of the word "regular®, I am satisfied that the Service

has met its burden of demonstrating that Grievant was not regular in

his attendance as required by section 666.81 of the ELM."

Arbitrator John P. McGury, C4C-4A-D 16915

"The grievant was hired on November 13, 1982. On February 22, 1983,
she incurred a back injury which subsequently resulted in management
issuing her 8 Letter of Removal on April 16, 1984. The arbitrator in
that case set the removal aside but refused to award back pay. It

was clear to Arbitrator Roumell that the grievant had contributed to
the situation by being dilatory and making false representations and,
therefore, was not entitled to back pay.

On this instant case, the grievant was notified on March 7, 1986 that
she would be terminated effective April il, 1986. The Employer based
their action on 22 incidents between September 1, 1985 and February 24,
1986. Included were nine cases of tardiness and two AWOL's after the
grievant had volunteered to work a holiday. 104 total hours of ab-
sences were involved. Only two of the absences subsequent to Roumell's
earlier award were attributed, by the grievant, to her back condition.
There was no evidence presented which linked the grievant’s record im
thie case with her back condition. Therefore, the arbitrator stated
that the grievant®s back condition plsyed only & minor role, if any,

tyn thiz instant case.



Arbitrator James P. Martin, C4C-4B-D 15632

"The Service had just cause to remove the grievant for his unsatis-
factory attendance. The progressive discipline imposed upon the griev-
ant was impressive, and thorough, running from oral warnings through
seven, fourteen, twenty-one and approximately a forty day suspensions,
with two of these as reductions from removals. It, therefore, would be
hard to conceive how an employee can be given more netice that his
conduct was unacceptable. The grievant received every possible op-
portunity to reform his attendance, and he did not do so. The Postal
Service, therefore, had more than adequate just cause to remove the

grievant and the grievance was denied.”

Arbitrator Thomas J, Erbs, C4C-4D-D 29023

uThe arbitrator found that the removal of the grievant was for just-
cause under the provisidns of the National Agreement. He further
stipulated that there was no evidence that the grievant was subjected
to unjust, discriminatory or disparate treatment. The grievant was
given every opportunity to correct any problem causing his absenteeism;
he was warned, counseled, disciplined, and cojoled, but no correction
was forthcoming despite the repeated warnings that corrective action

was necessary for this continued employment.™

Arbitrator Robert W, McAllister, CIiC-4H-D 26873

"On December 8, 1983, the grievant was issued a Letter of Warning for
unsatisfactory atiendance.
The arbitrator denied the grievance dus to the fact that the grievant

had been forewsrned sbout her sbsenteeiss in 2 previous discussion

bk



and because he felt the issuance of discipline in this case was to ¢or-

rect a perceived slide into excessive absenteeism.”

Arbitrator Ernest E. Marlatt, S4C-3U-D 32671

“The Union suggests that the Grievant has learned his lesson and should
be given a last chance. The record does not bear out this argument.
The Grievant offered no explanation for his deplorable attendance
record, nor could he show any mitigating or extenuating circumstances
whatsoever. He was given two previous opportunities to save his iob
with the Postal Service by making the effort to come to work regularly
and on time. The Grievant's continued failure to improve his attendance
leads to the conclusion that he would not do so if given still another
chance. No employer need keep any person on the payroll indefinitely,
month after month, year after year, if that employee cannot be depended
upon to report for work regularly. There was ample just cause to remove

the Grievant from his employment with the Postal Service.”

Arbitrator Patrick Hardin, S8C-3D-D 31497

"With a minor exception, the facts concerning the grievant's atten-
dance are not disputed. Her record was described as the worst by far
at the Mobile Post Office, apart from a few instances involving ?eriods.
of pregnancy. It is enough to say that the record would fully justify
the discipline, apart from its relationship to the serious illness of
dyug and alcohol addiction. The determinative question in this case isg
whether the Postal Service has discharged its obligation under the con-

sract to sssist the grievant in the solution of the personal problem



that has so impaired her work record. [ conclude that it has done so

and, thus, the removal was for just cause within the meaning of Article
XvI.

Article XXXV imposes rather limited duties on management with respect
to employees whose unsatisfactory work record is related to chemical
substance abuse. Under the contract, the Postal Service must maintain
PAR, and other agreed programs, refer employees who need and seek
referral, and see that the PAR counsellor has 'a reasonable period of
time to evaluate the employee's progress in the program.' It is ap-
parent that management went well beyond those limited responses in
this case. A removal was rescinded. Thrity days' sick leave was
advanced for detoxification and stabilization. A second hospital
program was found when the first effort did not succeed. The four
month period ending in April 1981 was, according to the testimony of
the PAR counselior, adequate time to ‘evaluate' the grievant's ‘pro-

gress'.”

Arbitrator Patrick Hardin, $8C-3D-D 31497

*] am hardly immune from the temptation to use the arbitration process
as a device to give a troubled employee a full, fair chance, as the

Union here has urged me to do. See, U.5.Postal Service and Mail Hand-

iers Union (Harris), No. $8M-3D-D 27987 (Hardin, 1981), directing the

limited reinstatement of the grievant where I concluded that the full
fair chance had not been accorded. It must be rememberad, however,
that the contract obligation is precisely the limited one described

above. In thisz case, that obligation has been more than amply



discharged.

If, as the grievant testified,she is now free of drug and alcohol

use, and able to return to work, she can readily become qualified for
a.preference in re-employment, see Employee & Labor Relations Manual
§873.1 et seq. 1 am confident that the Union leaders and Postal Ser-

vice managers will give her every assistance in that respect."

Arbitrator Gerald Cohen, 8 NID-BP 4

%It has been said many times by many arbitrators that part of the em-
ployment agreement between an employer and an employee embodies an
agreement on the part of the employee to be regular in attendance. As
a matter of fact, Postal handbooks and manuals specifically state that
employees have anobligation to be regular in attendance. The reasons
for such behavior are numerous and obvious.

The employer's facilities must be staffed to function. The absence

of one employee must be filled by another. This can lead to excessive
overtime charges, or, if not that, at least to disgruntled fellow em-
ployees upon whom an extra burden is placed.

The situation can evolve where the extended illness of a family member
is no longer acceptable as an excuse for an employee's work absence
any more than an extended illness of the employee himself will be ac-
cepted indefinitely as an excuse for continual absence from work. Of
course, illness will generally be given greater toleration as an absance
excuse than many other reasons, since illness is beyond one’s comirel

and therefore something that, to some extent, must be endured. However,



the Postal Service now finds itself in a position where it can no

longer accept such an excuse for absence from work."”

Arbitrator John P. McGury, C4C-4B-D 9270

"The grievant was issued a Notice of Removal on August 20, 1985 for being
absent without leave from July 22, 1985 through August 20, 1985,

The arbitrator, upon reviewing the evidence, found the Employer had
just cause for removal. He stated that the only real defense offered
by the Union was that the Employer did not follow the principal of
progressive or corrective discipline. He stated that although he
agrees that progressive discipline usually applies to a case of this
type and that failure of the Employer to follow it would preclude
discharge, however, in this case, progressive discipline was not
applicable because the grievant abondoned her job. Under the cir-
cumstances, the Employer was justified in formalizing & result created

by the grievant herself.”

ROBERT D. KESSLER/CARL CASILLAS
NATIONAL BUSINESS AGENTS
AMERICAN POSTAL WORKERS UNION
1001 EAST 101st TER SUITE 390
KANSAS CITY 820 84131






DEFENDING ABSENTEE!ISM DISCIPLINE

Arbitrators generally hold that there comes a time when, regardless of the reasons for
absences, the usefulness of the employee has ended and the employer cannot be
expected to continue the employee on the employment rolls. There are several arbitral
standards to look for in defending discipline for absenteeism. if the majority of those
standards are not present, any grievance challenging the discipline is severely
weakened,

1) Has the employee shown an improvement since the last discipline?

This is a major consideration of many arbitrators. If no improvement can be shown,
absent any mitigating or extenuating circumstances, the grievance is lost bafore you
begin. If improvement is present, your chances are more favorable.

ARBITRATOR, JOHN F. CARAWAY - S8C-3A-D 12279

“Based upon the validity of the grievant’s absences and some evidence, even though it
is not substantial, of improvement in her work attendance, the Arbitrator believes that it
would be unduly harsh and severe to remove the grievant.”

ARBITRATOR, ALLAN DASH - E1C»2€?-D 8735
F 3%
“Grievant’s attendance record subsequent to the July 1 98?, ‘Grievance Resolution’

was far better than his preceding record that led to his July 12, 1982, Notice of
Removal.”

ARBITRATOR, J. FRED HOLLY - S8C-3D-D 27885

“The data supports the Grievant’s contentions that his attendance improved. In fact,
over his last 14.5 months of work his average monthly absences were only one-half of
what they had been in the 10.6 month period prior to the stipulations of September 24,
1979.7 (Settlement date of a previous discharge.)

“The Grievant’s demonstrated improvement in his attendance record destroys any
Justification for his removal. Not only did he achieve the level of improvement required
by the September 24, 1979, stipulation, he also achieved a sick leave balance and
retained such a balance at the time of his removal.”

ARBITRATOR, JAMES M. O'REILLY - C4C-4K-D 21011
“The waming was based upon a four month review period, while the suspension was
based upon a nine month review period. During the four month period preceding the
Lefter of Warmning he had approximately 181.5 absent hours, while during the next nine

i






months he had approximately 59.69 absent hours, which is a substantial improvement
in his attendance record. Therefore, the arbitrator felf that further counseling and
encouragemerit would seem to be the appropriate level to follow, in lieu of issuing a 7-
day suspernsion.

ARBITRATOR, GEORGE E. LARNEY - C4C-4P-D 35983

“The arbitrator concurred with the Union’s position in that if the employer attempts to
Justify imposing progressive discipline for attendance deficiencies based mainly on a
comparative basis of performance improvement from one period of time to another. it
can not ignore an interim period of perfect or near perfect attendance that occurred
between the last date cited in one disciplinary action and the first date cited in the next
disciplinary action, as it did in this instant case. The comparative figures demonstrated
that the grievant did improve her attendance performance in the period subsequent fo
her receiving the Letter of Waming.” Therefore, based upon the record, the arbitrator
sustained the grievance.

2) MEDICAL EVIDENCE / EXTENUATING MITIGATING CIRCUMSTANCES

ARBITRATOR, J. FRED HOLLY - $8C-3D-D 27885

“The record shows that the vast majorify of his absences were documented by
statements from physicians, and there is no claim or indication that he abused the sick
leave program.”

ARBITRATOR, JOHN F. CARAWAY - S8C-3A-D 16717

“There are mitigating circumstarices in this case which the Arbitrator cannot ignore.
This is an employee with seven years tenure. Up to approximately three years prior to
her removal, the grievant was a dependable and reliable employee. A series of
accidents and physical problems deteriorated her work attendance.”
Beleond -
ARBITRATOR, PETER DILLON - CBC-4M-D 5535

“In the judgement of this Arbifrator the grievant’s absences and tardiness were for valid
reasons in most cases. In most of the incidents, medical statements supported his
absence, ear infection in-one instance, teeth extractions in another instance, car break
downs with garage receipts to support his absences in several other instances. With
regard to the appropriateness of punishment for such absences, it would seem unduly
harsh to hold that absences for such reasons deserve the severest penalty when in all
these cases a proper report-off occurred.”






ARBITRATOR, PATRICK HARDIN - S8C-3F-D 32241

“There is particularly strong justification for part of the absence for which he was
discharged. He was hospitalized for treatment of alcoholism, the disease that has been
causing his poor aftendance. The National Agreement gives the Postal Service only a
limited responsibility to aid employees who are suffering from alcoholism or other drug-
related problems. Still, it seems inconsistent with the spirit of that responsibility -
however limited it may be - to discharge an alcoholic employee based in part on his
absence due to hospitalization for the freatment of his illness.”

ARBITRATOR, GERALD COHEN - C4T-4M-D 19629

“While Grievant's supervisor was aware that he suffered from diabetes, he seemed to
have been unconcemed with Grievant's resulting problems. Grievant was entitied to
consideration on account of his diabetes. He did not receive the consideration that he
should have been given.”

ARBITRATOR, ROBERT FOSTER - §7C-3B-D 29170

“As bad as grievant's attendance record has been, the just cause standard as a
condition to final removal action requires management to consider mitigating and
extenuating circumstances before armiving at the prediction that grievant’s unacceptable
pattern is not likely to alter if she remains in the employment of the Postal Service.
Arbitrator Alsher had it ight in Case No. S7C-3D-D 27984 when he chastised the
Employer who “rigidly and mechanistically relies on numbers, not reason(s) behind the
numbers.”

3) FAILURE TO CONSIDER REASONS FOR ABSENCES

ARBITRATOR, ERNEST E. MARLATT - S4C-3E-D 52589

“Iif mere aftendance statistics were sufficient to justify the removal of a Postal employee,
then management could save handsomely on manpower costs simply by programming
a computer to issue a removal notice whenever an employee accrues a certain number
of unscheduled absences. But that is precisely what Arbitrator Garrett said it cannot do.
A Postal employee is not a stalistic. He or she is a human being, with strengths and
weaknesses like the rest of us. Indeed, Postal employees may have more weaknesses
than the rest of us because it is the commendable policy of the Postal Service to
provide employment to partially disabled veterans and other handicapped persons. It
puts a very small burden on the Poslal Service to expect it to determine why an
employee has an attendance problem and what if anything can be done to comrect the
problem. It puts a very large burden on the employee fo find other employment once
having been removed for absenteeism. Just Cause requires the employer to lay out on
the table before the arbitrator the applicable Garrett Factors, not simply a list of dates on
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which the employee allegedly accrued unscheduled absences.”

ARBITRATOR, ROBERT W. MCALLISTER - C1C-4H-D 26648

‘The grnievant was issued a Letter of Waming for attendance irregularities. In sustaining
the grnievance, the arbitrator stated that the establishment of proof in iregular
aftendance cases requires more than a statistical count of absences. The USPS failed
to take into consideration or to make any allowance for the absences directly
aftributable to an on-the-job injury, which constituted a substantial number of the
occurrences in the charge. Therefore, in view of the Service’s basic misunderstanding
of the facts involved, the arbitrator expunge the Letter of Waming.”

ARBITRATOR, EDWIN H. BENN - C4C-4P-D 30829

“The arbitrator found that the Service had not met it's burden of proof in demonstrating
just cause for the disciplinary action taken against the grievant.

First, the Form 3971 for the January 9, 1987 absence shows that the absence was
scheduled and was approved by the supervisor for a previously arranged doctor's
appointment at least two weeks in advance, therefore, the January $th date was
erroneously charged as an unscheduled absence. Secondly, the supervisor admitted
on the stand that he did not consider the reasons for the grievant's absence, although
he usually considers that factor in determining whether or not disciplinary action of this
type should be issued. Third, an examination of the Form 3972 showed that the
grievant's record did not justify the action taken against her. And, fourth, contrary to the
assertion of postal management, the grievant did make significant improvement from
the date she had previously been issued a waming letter.”

ARBITRATOR, ROBERT W. MCALLISTER - C4T-4M-D 38412
“I am left with management's straight statistical determination that the grievant had
missed “foo many days.” This statistical tabulation to the exclusion of all other factors
associated with the analysis of an employee’s attendance record is subjective and
arbitrary.”

4) WAS THE EMPLOYEE FCREWARNED?

ARBITRATOR, ALBERT A. EPSTEIN - C4C-4D-D 14481

“The arbitrator, upon reviewing the festimony, evidence and arguments of the parties,
found that the grievant was naver wamed or disciplined in any way about the use of
approved sick leave and apparently was never wamed that continued use of approved
sick leave might lead fo an absent record which would justify termination, even where
the sick leave was approved. The arbitrator was impressed by this parficular fact which,
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in his opinion, justified the Union’s position that termination was too severe a penaity
under the circumstances of the instant case. Although the gnevant did not have a good
record and deserved some form of disciplinary action, her record, under the
circumstances, does not call for or justify discharge.”

The arbitrator then reinstated the grievant but without back pay.
ARBITRATOR, HARRY N. CASSELMAN - AC-C-9603D

“Even if Butwin’s testimony is credited that Grievant did not report to him on Apnii 1,
1876, or inform him in March that he was going fo a Veteran's Hospital, 1 still find no
evidence that Grievant was wamned after his two week penally that any further failure to
attend as scheduled would result in discharge. Such a warning is part and parcel of
corrective discipline.

If the purpose is to correct, waming of impending jeopardy is essential; if the purpose is
simply to get rid of offenders, there is no way better calculated to do so than to fail to
wam them. But such a course of conduct is the opposite of comective discipline, and
amounts to a calculated method of effectuating termination.”

5) PROGRESSIVE DISCIPLINE

ARBITRATOR, MATTHEW W. JEWETT - ADS-772-D

‘I cannot imagine Postal management being a party fo a “Mexican Standoff.” Either
management is in control of the situation or it is not. In this case, it appears to have lost
some control. Furthermore, it acted impropery in the extent of its suspension of the
Grievant because pait of that suspension was predicated on consideration of a letter of
warning on March 14, 1978, which was subsequently reduced fo an official counseling.
As lo its overall action, it acted properly.”

ARBITRATOR, G. ALLAN DASH - AC-E-28, 291-D

“The Arbitrator would be quite disposed to sustain the Postal Service's discharge action
in this case were if not for that portion of Agreement Article XVI which reads, “..a basic
principle shall be that discipline should be comective in nature, rather than punitive.”
The parties to the present Agreement have reqularly utilized a comrective discipline
system, in absentee cases, that is progressive in nature, advancing (with some
variations) from counseling through written wamings, short-term and long-term layoffs
and, finally, to discharge if all else fails.”






6) LENGTH OF SERVICE
ARBITRATOR, WILLIAM HABER - AC-C-24-802 D

"An employee of three and a half decades ought to have some credit for a long term of
tenure. The Arbitrator does not disagree with the Postal Service when it states in its
brief that seniority does not provide immunity from discipline. Nevertheless, he is of the
view that the mere fact of having worked for 34 years, of having been recognized as a
competent person with supervisory skills, of having been used as a supervisor on a
temporary basis, of not having used up all of his sick bank - all of these factors on the
favorable side should simply not be set aside. Whether the grievant is eligible for the
retirement benefits which are vested and whether he has, in fact, applied for retirement.
as was reported, is not of special importance.”

ARBITRATOR, A. HOWARD MEYERS - S4C-3W-D 24090

‘Here there is agreement that Mrs. Williams was a good employee until the recent
development of atfendance problems. With eighteen years service her record shows,
as the supervision concluded, she had provided acceptable performance; her
unscheduled absences included only one AWOL. I have stated above that the
testimony of Supervisor Crews is contradicted by his notation in the removal letter that
grievant had informed him of family problems and related car problems. In my opinion
she is a responsible person whose long seniority standing should have received more
consideration and weight in these circumstances.”

ARBITRATOR, ALLAN WEISENFELD - AC-N-19,355D

“‘Given the grievant's length of employment with the Service and the fact that she has
regained her health, | believe she is entitled fo another opportunity.”

7) EXTENDED ABSENCE CONSIDERED “ONE INSTANCE”

ARBITRATOR, GERALD COHEN - C8C-4H-D 11676

"Many industrial absence-control programs, with which this arbitrator is familiar, would
hold that Grievant's absences from April 21 to October § constituted only two absences,
even though they lotaled 81 days during that period of time. These absence-control
programs define an absence as an absence occurring for one reason, regardless of the
number of days involved, so fong as the days of absence are consecutive. The theory
behind this definition is that the person is only absent once because he or she had not
refumed to work to sfart a new work period.”






8) ERRONECQUS CHARGES

ARBITRATOR, JOHN E. CLONEY - C1C4H-D 32741

"In view of the lack of a discussion and in view of the fact that the grievant was charged
with unscheduled absence for pericds in which she had previcusly been granted leave.
and charged with absence for period during which she had, in fact, not been absent.
The grievance was sustained.”

9) SICK LEAVE NOT EXHAUSTED

ARBITRATOR, ALAN WALT - C8C-4K-D 13252

“In those cases where an employee has not exhausted eamed sick leave, however, it is
necessary to carefully examine the particular facts of his or her case in determining
whether there is a reasonable probability of regularity in attendance for the future. It
must be remembered that accumulated sick leave is an “eamed”’ benefit... . In view of
the employer’s right to require verification of employee iilnesses, there must be a strong
showing in support of removal establishing that an employee wh has not yet exhausted
all earmed sick leave offers little prospect of regular attendance in the future.”

10) AUTOMATIC DISCIPLINE AT SET NUMBER OR %'s.

ARBITRATOR, ROBERT W. MCALLISTER - COC-4D-D 139

“There is, however, a substantial distinction between chronic, excessive absenteeism
and situations involving occasional and infrequent illness. Nelson explained fo the
Arbitrator that he had no responsibilily to look at underlying reasons(s) for an absence ‘if
itis unscheduled.” According to Nelson, once an employee is deemed unscheduled, it
will be used against the employee. It is evidence Nelson has described a “nio fault’
absenteeism policy which mandates discipline at set numbers of absences regardless of
legitimacy. This is not the system promulgated by the United States Postal Service.”
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UNITED STATES POSTAL SERVICE
475 U'Enfant Plara, SW
Washinglon, DC 20260

January 5, 1981

Dsniel B. Jordan, Esaq.

Attorney at Law

"American Postal Workers Union,
AFL-CIO

817 1l4th Street, NW

Washington, DC 20005

Re: E. Andrews
Washington, D. C,
ASNA-0840
Dear Mr. Jordan:

On November 14, 1980, vwe met to discuss the above-captioned
grievance at the fourth step of our contrazctual grievance
procedure with regard to disputes between the parties at
the national level.

The matters presented by you, as well as the applicable con-
tractual provisions, have been reviewed and given careful
consideration.

At issue in this case is whether the Cleveland, Ohio post
office has adopted and enforced a policy whereby employees
using sick leave in excess of three percent of their sched-
uled hours will be disciplined.

buring our dxscussxen, several points of agreement were
reached. They are:

1. The USPS and the APWU agree that discipline
_for failure to maintain a satisfactory
attendance record or "excessive absenteeism"
must be determined on a case~by-case basis
in light of all the relevant evidence and
circumstances.

2. The USPS and the APWU agree that any rule
setting a fixed amount or percentage of
sick leave usage after which an employee
will be, as a matter of course, auvtomati-
cally disciplined is inconsistent with the
Hational Agreement and applicable handbooks
and manuals.






-

3. The USPS will introduce no new rules and
policies regarding discipline for failure
to maintain a satisfactory attendance
record or "excessive absenteeism”" that are
inconsistent with the National Agreement and
applicable handbooks and manuals.

The above constitutes our national position on such matters.
Wwe do not agree that a three percent policy as stated in your
grievance has been implemented in the Cleveland, Ohio post
cffice.

The Union bases its argument on several factors., First,
they feel that the content of several internal management
memos clearly indicates that a three percent rule was
implemented. In my review of the said documents, I do not
find such clarity. Further, the authors of the documents
say they had no intention of establishing a three percent
rule for individual attendance. Their concern was a three
percent reduction in the sick leave usage for the entire
office.

Second, the Union has presented affidavits from several
employees who attest that they were told by their
supervisors and/or in step one grievance proceedings that if
they used more than three percent sick leave they would be
disciplined. The supervisors referred to have all submitted
statements stating that they did not tell employees that
there was a three percent rule.

Third, the Union states that the number of disciplinary
actions taken with regard to excessive sick leave usage
substantially increased after the memos were written.

Though numbers were quoted, no documentaticn was subnitted.
The Cleveland office has submitted substantial documentation .
that certainly indicates that if a three percent rule was the
policy, it was not being enforced. The Cleveland staff
surveyed the attendance records of over seventeen hundred
employees. Over 559 employees in that number had used more
than three percent of their sick leave during the period
January 1980 to July 1980, but were not disciplined. These
statistics certainly belie the extence of a three percent
rule. Management acknowledges that there has been increased
emphasis on attendance, but not based on a three percent
rule,

Notwithstanding those listed items to which we can agree, it
is our position that in light of the fact circumstances of
this case, no policy to discipline émployees who used more
than three percent of their sick leave existed in the
Cleveland post office.
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It is further our opinion, that no definitive dispute exists
between the parties concerning the contractual provisions
for the administration of discipline with regard to failure
to maintain satisfactory attendance.

Sincerely,

bert L. Eugepe
Labor Relatiy s Department
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© \Was a thorough investigation completed?

Before administering the discipline, manage-
ment must make an investigation lo deter-
mine whether the employee commitied the
offense. Management must ensure that its
investigation is thorough and objective.

This is the employee’s day in court privilege.
Employees have the right to know with rea-
sonable detaif what the charges are and to be
given 2 reasonable opportunity lo defend
themselves before the discipline is initiated.

@ Was the severity of the discipline reason.
ably related to the Infraction ltself and In
Hone with that usually administered, as
well as to the serlousness of the employ-
ee’s past record?

The following is an example of what arbitra-
tors may consider an inequitable discipline:
i an instaltation consistently ksues S-day
suspensions for a particular offense, it would
be extremely difficult 1o justify why an em-
~ ployee with 1 past record similar 1o that of
other diciplined employees was issued 2
30-day suspension for the same offense.

There is no precise definition of what estab-
lishes # good, fair, or bad record. Reasonable
judgment must be used. An employee's
record of previous offenses may never be
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8.

9.

DOCUMENTATION / INFORMATION REQUIRED FOR
PROCESSING ABSENTEEISM GRIEVANCE

. A copy of the issuing supervisor's request for disciplinary action.

Notice of charges.

Copy of grievance seftlements and/or current status of any grievances filed in relation
to any element of past record cited in disciplinary notice.

Absence analysis Form 3972 (including 30 day period following a removal notice).
3971(s) for absences cited in charges.

Reasons for each absence.

Any medical documentation submitted to support absences.

Any existing local aftendance guidelines / policies.

Copy of document with concurrence signature (if it exists).

10. 3972(s) of other employees under the same issuing supervisor’s jurisdiction if

disparate treatment argument is used.

11. Supervisors aftendance / discipline record if relevant and cited as disparate

argument.

12. Supervisor's 2608 (step one grievance summary).

13. Grievant's clock rings for any date a “discussion” took place if grievant denied a

discussion was held (for PSDS offices).

14. Copy of your information request form.

15. Any offers of settlement at step 1 or step 2.

18, Memo of interview with supervisor that issued the discipline. Interview is to:

i

: ;,f& Determine “what actions were taken fo improve attendance hefore requesting

discipline.”
R. Ask for dates, times of discussions, where held and what was discussed.
(If they reference discussion in ‘A’ above.}

C. Go over each absence and inquire if supervisor knows why grievant was off.
0. Name of concurring official.






17. Development and incorporation into the official grievance of all arguments
including mitigating or extenuating circumstances, e g.;

A. Due Process Arguments:

No pre-disciplinary interview (Pre-D} EL-921.

. No review / concurrence by higher level authority (Art. 16.8).

. Expunged, expired, or unadjudicated discipline cited as element of past record.
No proper 10/30 day notice.

. Supervisor had no authority to settle.

. Failed to provide veteran's preference rights.

. Discipline was not progressive.

NO U A WN S

. Delay in issuing discipline, considerable time between last absence and
jssuance of discipline.
. No consideration to reasons for absences.
*Also, a set number or % which results in automatic discipline.
. Invalid or erroneous charges {not just “typo's’)
. Number of absences or % of absenteeism within average for office.
. Disparate treatment (similar situated employees).
. Substantial improvement since last discussion / disciplinary action,
. Absences mostly related to same illness / injury.
*Legitimate/Bonafide iliness supported by Med. Doc. which discipline cannot cure.
I. Absences related to specific ailment / injury which is temporary in nature, e.g.,
broken bones, pregnancy, flu, efc.
* Long period of absences for surgery, etc., vs. short-term sporadic absences.
J. Transportation problems of temporary nature.
K. Absences caused by unusual circumstances beyond grievant’s control.
L. Job related injury absences (legitimate, not “alleged”).
M. FMLA absences (legitimate, not “alleged”).
N. Family problems, e.g., single parent, divorce proceedings, death of family
member, sick child.
O. Participation in EAP, AA, or other similar program.
P. Scheduled absences / attempted scheduied absences.
Q. No “pattern” of sick leave use - no evidence of abuse. Absences not connected
to N/S days.
R. No AWOL charges - All leave has been approved.
S. Long periods of satisfactory attendance in employment history.
T. Grievant on OTDL and/or volunteers for holidays.
U. Employee has sick leave balance, using S.L. at a rate less than what is
earned.
V. No previous discipline for absenteeism {(suspension, removal cases).
W. Part day absences (shows attempting fo work even if sick).
X. Long-term employment (removal cases).
Y. Satisfactory / good work history, awards, commendations (removal cases).
Z. Attitude of employee toward job.

rommo O 0w






