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ENTEEFRISE WIRE CO.—
Degision of Arbitraior

In re ENTERPRISE WIRE COM-
PANY [Blue Island, Ill.] and EN-
TERPRISE INDEPENDENT UNION,
March 28, 1966

Arbitrator: Carroll R. Dangherty

DISCHARGE

— Absenteslsm — Unsatisiactory
work—Tests for ‘just eause’' W 113
§361 P 118.651

Employer was justifled In discharging
employee for record of unexcused ab-
semces and for fallure to tag materials
correctly as required by hiz job. Employ-
er's actlon meets tests for “just canse” for
discharge: (1) Employes was forewarned
of consequences of his actlons; (3} com-
pany's rules are reasonably related to
business efficlency and performance emi-
ployer might expect from employee; (2}
effort was made before discharge to de-
termine whether employes was guilty as
charged; (4) Investigation was con-
ducted fairly and objectively; (5} sub-
stantial evidence of employee’s gullt was
obtained; (8} rules were applied fairly
and without diserimination; and (T} de-
gree of discipline was ressonably related
to seripusness of employee's offensze and
employee's past record. (C. Daugherty)—
Enterprise Wire Co, 46 LA 350,

pearances: For the unlon —
Fhilip R. Davls, attorney. For the
company—Jay 3. Swardenski, Sey-
farth, Shaw, Fairweather, and Ger-
aldson, attorney.

TESTS FOR ‘TUST CAUSE

Factual Background

DAUGHERTY, Arbitrator:i—On Oe-
tober 8, 1965, the Company commun-
icated to grievant -K— an em logu
ment termination ngtice, sign ¥
the plant manager and by the assist-
ant plant superintendent and glving
as the reasons for X—'3 dismissal on-
satisfactory work, Including absen-

teelam, plua Insubordinatlon or re-
fusal to work as directad.

The aggrieved employee had been
hired on April 13, 1885, and had been
trained ns a wire rod cleaner In the
Cleaning Department, second ahift.
The Company recelves coils of wire
rod from its suppliers, and said coils
vary in diameter and metallurgical
composition, Before the coills reach
the cleaner employee, thay are
welded together at the enda In sets
of three to form a “pin"” and are
tagged for ldentification as to diam-
eter and composifion. The cleaner's
job i3 to clean the pina in an acid
tank, serve their ldentitles, and
res vely to re-tag them after they
have been 3o ed and as they are
lett suspended from s sort of beam
gular ;i"m%" s with spaces
(] car

to be filled in as to size and other
characteristics of the wire rod in the
pin and as to the identity of the
wire-drawing machine to which the
pin iz to go. At the top of the tag
13 'a relnforced hole through which a
fine, fexible wire 13 placed by the
cleaner, fastened to a strand of rod
in the pin, and wound or twisted to
prevent defachment.

Fallure properly to tag each
results in production delays, cost ftjﬂ
creases, and customer dissatisfaction

(when orders for wire are not filled -

according to specifications). Alleged
continued fallure to some of
pins properly—either gh alleg-
edlynnt.Eingn gome pina at all or
through allege not marking the
ma e number on some of them—
was the immediate cause of X—'s
discharge.

Other material facts are set forth
below under Findings and Opirndon in
respect to the fssue of “just cause.”

Contract Frovisions

The provisions of the Partles’ com-
trolling Agreement cited by the Com-
pany read as follows:

ARTICLE IV
Hours of Work and Overtime

Beotion 10. Absence From Work., Any
employes absent from work for cause
is required to report at once to Bu-
perintendent and arrange his next sched-
uled work shift. Any amplo]i;ee unable to
report on his regularly scheduled shift
shall notify his foreman or the Superin-
tendent st least two hourz prier to the
start of the shift. Angog:npl falling to
repart as deseribed o on the sec-
ond offence, be given disci Inyoff
of one shift. Repetition of this practice

Symbol v indicafes number under Index-Digest
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without proper cause will be considered
basis for discharge.
ARTICLE VII
Ma.nagemm
The Union hereb tha.t the
ent of t.he Flant. pnd the direc-
tlon of the workma inel ding but
not Umited to the right to direc uilm:l.
and control plant operatlons, to establish
and change wor schedules, to hire,
transfer, auspend, arge or otherwise
dtac:pll:ne employees for cause, to promul-
E: pdministar and enforee pla.nt
relieve employees because of
or for other legitimate
mtrudwc.e new or Improved meth

facilities and fo manage ita

veated exclusively in :

i underst.ood that the a.i'urﬁa.id ri

manegement shall not be ex
menner Inconsistent with t.he d:hﬂr provi-

alons nr this Agreement.

qu‘:'.ﬁ rlsht.ﬁ nnt speclncnnx abridged,

Agraemmt are
emlua.t‘rsly tn the Comp
ARTICLE VIII
Diseipline

Bection 1. Pmper Cause, Mo emplnree
shall he discherged or otherwise disc
plined except for proper caunse. i
Bectlon 3. Discharge or
g fcﬁmhﬂﬂ‘e'ﬂr et
ure, but ﬁr such -
Rhoe must be presented thin
days after the discipllnary actlon

s € m‘.‘]n.iul:l. Tha Union
ahall obited working
i uuem d‘{

3

BEE
FENEELY

FE

BE
©

* The Unlon contends that the Com-

Hemr's dlseiplinary actlon violated the
greement but cites no provislons

thtrmf alleged to have been breached.

mihhr’s Findings and Opinlon

Article VIO qunted ‘above, affirms
the Company's rls dlsc:lp]lne for
Heause™: an x ﬁ:tllun 1,
rﬂqulreu “pwper cauae” or diselpline,
Including discharge, No provislon In
the Asreemenx defines these terms;
that 1s, no contractual eriterls exist

for determining from the facts of any
discld case, including this one,
whether or not the Company had
luSt cause for its decislon. Therefore
it ia necessary Ior the Arbitrator to
Md ¥y his own just cause

ﬁa are set forth In
detall as an to this deci-
glon. In what ows, the Arbitrator

findings o

makea of fact from the avl-
dence of rec.nrd i.n respett to each

eriterion.
Question No, 1: Tl:ua record estab-
mu that the Com glves

I.I.balad ELI‘H-T'RDEI%OT-I‘OH O

ENTERFRIEE WIRE C0O.” Pertinent
lrtiﬂna thereof are reproduced just
elow:

PLANT INFORMATION AND RULES

In order to have our plant te at
maximum efficiency and insure sa.faty
of the Individual and plant
it necessary for all workers abide b?

certain rules and regulations. We believe
this will provide for our mutusl tec-
tion and benefit. Rules cover the following
areas: Ingtructional, standard  practice,
pnd disciplinary. :
GENERAL INFORMATION AND BULES

ABSENTEEISM: Employees are re-
guired to notify or call their foremsn or
superintendent when, for any reason, they
are unable to be present or anm'.ipa.te a

late arrival. (Sh employees
ferred to Article . Bection 10 ut thu
union contract.)

ADMINISTRATION OF DISCIFLINE:
The welfare of the company a8 & whole
must be considered first, because it
manhﬂwhmwﬂ:ueortham 1)
ﬁ'ﬁ uons re estab-
fur the

E::in lﬂynﬂ should be >

fam-
ﬂiarwiththe e.-:an-:l vern them-

selves ascor Faflure do =o will
result in %mr potion, Including
on and TEe.
iplinary actlon may be in the form
011&' '|'.|'1'1t.t'.¢!11“-|‘i Hu.ge *ﬂtm]%a bmg
no
ve month
ous when ve
reprimand has falled. The secomd written

warning notice carries a time off penalby
r&at.edtnthzueﬂuummuftheuﬂeﬂse
third notice Euspension o

!
3
B

g

‘Disciplir action will be taken in the
following ins

18. mxuhordinnﬂun. Inablilty or refusal
hmmm ormance of duties
nshgmdt?:theemplﬁ i

From the above. the Arbitrator

‘must find that X— had been put on

notice In respect to (1) the necessity
tor notifying the Company about im-
pendln%ahma or tardiness; (2) the
necessity for satisfactory: compliance
with Job reguirements and sguper-
visory ~ directions when actually at
work: and (3) the posgible diseiplin-
Ary consequences of faﬂim; to fulfill
sald requirements. -

In addition to the shﬂv&.ﬁndmg-
which is general in nature, the evi-
dence of record su the firm
cunclmhuslon that ﬁr q helan put on
m more specific notlee In
to ahsenteeism, nmnna nni.iﬂmann

and work qxg.mnaa: (1}

huncﬁ and ﬂlp.lgkd

a
in his n-ernunnel file a written memo-
randam {noé & formal warnlng
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notice) summarizing sald Interview.
(2) On July 27, 1965, a formal written
warning notice was issued to X—
{and plgaced in his tile) and a one-day
suspension was imposed for hls hay-
ing been absent on two preceﬁing
days and for his not having notifie
the Company thereon. d notlce
also further discipline for
repetition of the offense. (3} On
September 13, 1085, X— recelved a
azecond such notice and one-day asus-

n for the same offense. He was
alzo then put on a three-month pro-
hation. “arther  action™  was
promised for hils next “warning for
any Reason.” (47 Du the first
week in October, 1965, X— recelved
four oral m:nmunjnatinnsmﬂ?m tnge
manaﬁmen persons—h WO -
mediate foremen (who divided super-
vision of X—'3 shift) and the assist-
ant plant mmﬂqmt—m re=
spect to his failure to tag
some of his cleaned pina or properly
to mark some of the pins he dld tag.
Neither of the foremen citly
warmned him that continued ~
tion of § g duty would lead to
diseipline; t on the evening before
the discharge the nsslstant  super-
intendent told X— that if he (the
assistant superintendent) found the
next morning that X—'s pins were
not identified, the assistant super-
intendent would have to discharge

him.

From all of the above, the Arbi-
trator must flnd that the answer to
Q;estilm No. 1 is clearly and strongly
“Yes,”

Question No. 2: The record con-
tains no evidence, nor indeed does the
Union econtend, that the Company's
rules and warning against absentee-
ism, against fallure to notify the
Company on same, and against tag-
ging laxity were and are not reason-
A related to Company efflelency
and X—'s work capability. The answer
to the second criterion must also be a
strong “Yes."

Questions Nos. 3 and 4 On this
Question the weight of the evidence
of record warrants the following con-
elusions: (1) As to absenteeism and
failure to notify: (a) The offense is of
such a nature that, given X—'s rec-
ords thereon, 4 Prmr further investi-
gation into the fact ¥wis unnecessary.
i) But there was noexpllelt tes-
timony about whether or not the
Company asked X— to explain or
excuse his lapses in this area, (2) As
to X—'3 alleged tagging fallures: (a)
This offense was of a different sort.
At the hearlng there was no contro-

L
: :

version of the Company's evidence
that on the three mornings prece
the date of X—'s 50me o
the pins that he had cleaned the
prior H’E'l'lil'l%! elther lacked tags
entirely or, tagged, lacked wire-
drawing - machine Identifieation,
Then, glven the Company-conceded
posaibility that X— mfght have
tagged all his cleaned pins properly
those evening.:j and some one else or
some post-shift ocenrrence might
have caused the tickets to be re-
moved or loat after X— went home,
the Company would be on firmer
ground here I 1t had talen the palns
to question material handlers and
other employeesa who conceivably
might have been Involved in order to
remove as much doubt In this area as
possible. On the other hand, if some
of the tags that X— did attach om
those evenings did not bear machine
numbers, ne further Ing Into this
portion of hia alleped offense was
neeiied. t‘gct}} X—, at the t.t.‘rmﬁd h:;ﬁa
apcken ¥ management, 2
opportunity to try to justify or ex-
plain his tagging deflclencies If same
exlsted. The Company cannot be held
to have been serlously remies in this
field of its Investigation. The Com-
pany 13 not shown actively to have
aoliclted from X— any Justification
for hla alleged sins of omission; but
the Company may not rightly be
found fo Aave denied him such op-
portunity, (d) A relatively detached
management official, higher than
X3 forsmen, made the determining
inguiries,

balanee, the Arbitrator holds
that the answer to these two Ques-
tlons i3 a moderate “Yes."

Question No, 5 Of all the seven
questions, the [ifth 1s the cruelal one
here., This statement 1s ded on
two facts of record: (1) e avldence
on this Questlon 1s In direct confliet,
At the hearing the Company wit-
nesses testifled for htly that on
the mornings of that October week,
after X— had left the preceding
Lnaiai'?eti' trﬁe w duz?egal d

en or, gged,
lacked machine numbera. They also
testified that, although X— at first
denied any tagging failures whatever,
he later (twice) admitted having
tagged only “most” of hils pins. On
the other hand, X— himself at the
hearing just as forthrightly testified
that he had tagged all hiz pins, and
only two tags lacked ma e num-
bers becaunse some one came fo take
them lmmediately to the right ma-
chine, thus obviating any need for so




46 LA 362

ENTERFPRISE WIRE CO.

identifying them, He also denied ever
conceding to the Gumpang that he
had tagged only “most” of his pins.
(2) No management person checked
on X—'s tagging at the ends of his
shifts that week. His foreman spot-
checked his tagging those evenings
and found same entirely satistactory,
but his checking ended one hour be-
fore X'z shifts ended; and no fur-
ther checking was done until the next
mornings, Thus the record is blank
on what happened from 10 p.m. until
the morning checks,

This Arbltrator has no means for
resolving the conflicts in testimony
or for filling in the blank area in
facts. His function here s to deter-
mine whether the Company's deci-
slon-maker or “judge” (the plant
manager} had reasonable, non-arbi-
trary grounds for accepting the word
and conclusions of hls managerial
subordinates rather than any denials
X— may have made.

On this lssue the Arbitrator finds
a3 follows: He has no proper basis for
rullng that the Company's declsion
that X— was pguilty of the alleged

offense was so unreasonable
.or arbitrary as to hawve constituted
an abuse of managerial discretion,
The record contains no probative
evidence that either the Company or
some fellow Em'ggaeyae was irying to
“frame” X—. Company's evi-
dence on the tagging matter must be
ruled to have been sufficiently sub-
stantial to sultzapurt its decision,
. In respect to the absenteclsm gues-
ton, the Company must be d to
have had amply substantial evidence
of X—'g fallures.

Glven all the above, the answer to
g!peatlun No. 5 must be a fairly strong

Bﬁ-"

Queston No. #: The record con-
taina no evidence of mbaﬂve value
that would support a of Com-

any discrimination ag Xt in

actlon 1t took. The answer to this
Question is “Yes "™

QuesHon No, 7; This Question is a
two-fold one. In the light of the
Notea set forth in the Appendix here-
to, as applied to the facts of record
here, the answer o Question T(a)
must lg&em:!'e:ﬂ" 'It':he Arbitrator ha.lg
held a om rOper.
found X— ty of ¥ Iagng 1ta
reasonable rule on absenteelsm and
fts reasonable shop rules Nos, 16 and
18. Buch violations in the confext of
this case constituted a serlous
offense. The Company may nof be
found to have been unreascnable or
rbitrary In declding on discharge

rather than on some lesser penalty.

As to Question No. T(b}, the Union
makes two contentions: (1) X—'s re-
ord on Absenteelsm has no bearing
on his discharge, for he had already
been penalized for same. (2) The
Company violated the contractual
provision that three warning notices
for the same offense are necessary
before discharge can be imposed.

The Arbitrator i loreed to reject
both these contentions, As to (1), the
reasons will be evident from the Ap-
pendix Notes to Question Mo, 7. As to
{2), the fnlluwin% should be noted:
(a} There {5 nothing In the Agree-
ment sbout the necessity for three
warning notices for the same offense
before discharge. The Company's own
diseipline rules (previo quoted)
were unilaterally lssued and are not a
part of the Agreement because not
referred to there (b} Even if same
were in the Agreement, (i) they can
not be Interpreted in the manner
contended for, because there i1z no
statement that the three notices have
to be for the same sort of offense;
and 1) nothing thersln would
prevent the Company from dlscharg-
Ing an employee for a truly serious
firat offense,

The Arbitrator finds that the Com-
pany's decislon here was nol un-
reasonably related to X—'s record.

Then the answer to the whole of

estlon No. 7 must be held to be
11} m‘”

The Arbitrator has found that all
seven GQuestlons merit atffirmative
answers, Accordingly, he must nDow
rule that there is no proper basis for
sustaining X—'s grievance.

AWARD
The grievance is denied.

TESTS APPLICABLE FOR LEARNING
WHETHER EMPLOYER HAD JUST
AND PROPER CAUSE FOR
DISCIPLINING AN EMPLOYEE

Few f any unlon-mana nt
agreements eontaln a definition of
*{ust cause.” HNevertheless, over the
years the opinions of arbitrators In
unnumerable discipline cases have de-
veloped a sort of “common law" def-
inition thereof. This definitlon con-
siats of a set of guide lines or erlteria
that are to be applled to the facts of
any one case, and sald criterla are
ﬂet forth below in the form of ques-

ons.

A "no” answer to any one or more
of the fellowing gques normally
algnities that jost and proper cause

not exist, In other words, such
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“no® means that the em er'y dis-
elpl decislon contal ong or
more e ts of arbi , capri-
cious, unreasonable, or dise

petlon to soch an extent that saild

daclrﬂl:ln mmtglt:tad an abuse m-
B diseretion warran -
%ftrntm' to subgtitute his judgment
for that of the employer,

The answers to the questions In any
particular case are to found In the
evidence presented to the arblitrater
gt the hearing thereon. Frequently, of
course, the fasts are such that the
guide Iinea cannot be applied with
precislon. Moreover, oOCCas L In
Bome cular case an  arblirator
may

one Or more "no” Answers
s0 weak and the other, "yes" answers
80 strong that he may properly, with-
ot "Egliticn.l” or spmeless intent
to "ﬁt ] &l‘!fﬂmlrr:uet% * between ﬂtﬁﬁ
opposing positionsz o e partles,
tgat the correct deeclsion ?& to "chas-
tize” both the company and the disei-
plined employee by decreasing but not
nulliifylng the degree of discipline im-
posed by the company-—e.g., by rein-
stating a discharged employee with-
out back pay.

It should be clearly understood also
that the criteria set forth below are
to be applled to the employer's con-
duct in making his disciplinary deci-
slon before same has been processed
through fthe grievance proceduore to

arbitration. Any oquestlon az Lo
whether the employer has properly
fuifilled the contractual requirements

of sald procedure is entirely separate
from the 5ueatlnn of whether he ful-
Hlled the “common law" requirements
of Just eause before the dizcipline was
“grigved.”

Sometimes, although very rarely, a
unjon-management agreement con-
falng a provision limiting the sco
of the arbitrator's Inquiry Into
guegtion of just cause. For example,
one such provizion seen by thiz arhbil-
trator says that “the only question
the arbitrator s to determine shall be
whether the employee I3 or 13 not
gullty of the act or acts resulting In
his discharge.” Tnder the latter con-
tractual statement an arbitrator
might well have to conflne his atten-
tlon to Questlon No. 5 below—or at
most to Questions Nos. 3, 4, and 5. But
absent any such restricflon In an
agreement, 4 consideration of the evi-
dence on all zeven gstlons {and
thelr accompanying Notes) s not only
proper but necessary. ~

The Questions
1. Did the company give to the em-
ployee forewarning or foreknowledge

of the possible or probably discipli-
nﬂr{l océnseq? uences n?f the &mphyﬁa
tondue

Hote 1: Sald Im-ewarnjng or fore-
knowledge may properly have been
glven o by management or in
writing through the medium of
or printed sheets or books of
rules ?ru:l of penalties for violation
thereof.,

Note 2: There must have been ac-
tual oral or written communication of
the rules and penaltles to the sm-

pltr:-gee.

ote 3: A flnding of lack of such
eommunleation does not In all casea
require a “no” answer to Question
No. 1. This 1s because certaln offenses
such as insubordinatlon, n:om.h;fc to
work intoxlcated, drinking Intoxicat-
ing beve on the job, or theft of
the property of the company or of
fellow employees are so serious thab
ANy emplorf; bﬂ; the intggs%ial ancigtiy
may proper. expec know al-
ready that such conduct 1z offensive
and heavlly punishable.

Note 4: nt any contractnal pro-
hibition or restriction, the company
has the right unilaterally to ml-
gate reasonable rulez and give rea-
sonahle orders; and same need nob
have been negotiated with the union.

2, Was the company’'s rule or man-
agerlal order reasonably related to
{a) the orderly, efflclent, and safe
operation of the company’s business
and (b} the performance that the
mmﬁm might properly expect of the
employee?

ote: IT an employee helleves that
sald rule or order is unreasonable, he
must nevertheless obey szame (in
which case he ma{l flle 3 grievance
thereover) unless he sincerely feels
that to obey the rule or order would
seriously and immediately jeopardize
hls personal safety and/or mfem 5
Glven a firm finding to the latter ef-
fect, the employee maly fmpﬂrly be
gaid to have had justiflcatlon for his
dizobedlence,

3. Did the company, before adminis-
tering discipline to an employes, make
an effort to dlscover whether the em-
ployee did In fact viclate or disobey
a rule or order of management?

Note 1: Thls ls the employee’s “day
in eourt” prineiple. An employee has
the right to know with reasonable pre-
cislon the offense with which he lz
belng charged and to defend his be-
havior,

Note 2: The company’s investiga-
tlon must normally be made hefore ita
diseiplin decizion 1z made. If the
company falls to do so, ita fallure may
not normally be excused on the ground
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that the employee will get his in
gourt through the grievance procedure
after the exaction of discipline. By
that time there has usually been too
much hardening of positions. In &
Very real sense company 18 obll-
gated to conduct itselt ltke a trlal

urt.

Wote 3; There may of course he cir-
cumstances under which management
must react Immediately to the em-
ployee's behavior, In such cases the
normally proper actlon is to suspend
the employee pending Investigation,
with the understanding that (a) the
final disci decizion will be made
after the investigation and (b) if the
emplufee is found innocent after the
in gatlon, he will be restored to
his job with full pay for time lost.

Note 4@ The company's Investiga-
tion should include an inguiry Into
posaible justification for the employ-
ee's alleged rule violatlon.

4 Waz the company’s investigation
eonducted fairly and objectivel i

a
may be both

Note 1: At sald Investigation
management officlal

=prosecutor” and “judge ™ but he may
not also be a withess againat the em-
- Wobe %2: T !z essenflal for some
higher, detached management offlcial
to asmime and conseientlously perform
the judicial role, gmn&zhs commonl
accepted meaning to t term in
attitude and conduct.

Note 3: In some disputes between
an employee and a management per-
son . there are not witnesses to an In-
gldent. other than the two Immediate

ta. In such cases it 18 par-

Tl Important that the manage-
ment “judge” q‘uesﬁ-an the manage-
ment participant rigorously and thor-

just as an actual Ehi:d party

the Investlgation did the

obtain substantial evidence or
proof that?tha employes was guilty
as

Note 1: It 1s not required that the
svidence be conclusive or “beyond all
reasonable doubt” But the evidence
must be truly substaniial and not

Note 2: The m ent “judge”
should aetively search out witnesses
and evidenee, not just punlfeg take
what partleipants or “volemteer” wit-
nesses tell him, A

Note 3: When the testimony of op-
m‘: witnessea &t the arbitration

ﬁ; {rreconcilably in conflict, an
arbitrator seldom has any means for
resolving the con Hla task

w
. 5. At

is then todetermine whether: the ..

management “judge” origlnally had
reasonable grounds for belleving the
evidence presented to him by his
owWn people.

6. Has the company applled lis
rules, orders, and penalties evenhand-
edly and without tion to all
employees?

Note 1: A "ne” answer {0 this ques-
tion requires a finding of diserimina-
tion snd warrants negatlon or modi-
fication of the diseipline imposed.

Note 2: If the company has been
lax in enforcing I1ts rules and orders
and decides henceforth to apply them
rigorously, the company may avold a
finding of discrimination h{s ing all
employees beforehand of lts Intent to
enforce hereafter all rules ag written.

7. Was the degree of discipline ad-
ministered by the company in a par-
tienlar case reasonably related to (a)
the serlousness of the employee's

roven offense and (b} the record of

e employee In his service with the
company?

Mota 1: A trivial mpszuven offense doos
not merit harsh pline unless the
g_ﬂ:ujflnree has properly been found

t¥ of the same or other offenses
a number of times in the past. (There
iz no rule as to what number of pre-
vious offenses constitutes & “good,” a
“fair” or a “bad” record. Reasonable
Ju tee?t ih;mnplglruat be mrdmdgf

[x] ; em ea'g T8 -
vious offenses may never be usegr%u
discover whether he was guilty of the
Immediate or Intest one, only
Eemper uee of his record is to help de-
= rrﬁing the sel?rlty MMMP% nncli

e has p rly been iy O
the u'nmm offense.

Note 3: Given the same en
offense for two or more employees,
their respective records provide the
only pro baslz for “discriminating™
amun%;ﬂ em In the administration of
dizel for sald offense. Thus, if
employee A's record iz significant]
batgad li; thailu thoge of employeea B, &
an ; company MAY. proper
give A a Nghter puniahment than i{

for the same offense;
does not constitute true dis-
crimination.

Note 4: Suppose that the record of
the arbitration hear establishes
firm “Yas" answers to all the first six
questions, Buppose furiher that the
proven offense of the aceused em-

yee was a serlous one, -such a8

nkenness on the job; but the em-

ployee's record had been previously

unhlemished over a long, continuous
period of em t with’the com-
pany. 8ho company be held

arbitrary and unreasonable if it de-
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cided to discharge such an employee?
The anawer depends of course on all
the drnumutanm HBut, as one of the
country’s oldest arbitration agencles,
the Natlonal Railroad Adjustment
Board, has pointed out repeatedly in
innumerable decislons on discharge
casea, lenlency s the prerogative of
the employer rather than of the arbl-
trator: and the latier 1z not supposed
to substitute his ]udgment in area :
for th.nt- of the com
la ¢ ling aﬂda at. t.he cﬂm-
pa.ny abused Its discretlon. This 13 the
rule, even though an arbltra.tar if im
hadh?eﬁ;:l the uﬁginaII"trial jud
ve imposed a lesser
ac the arbitrator may ]ﬁnaazl
rtant sense to act es an

dﬂ%eﬂata bunal whose function {8 to

aver whether the declsion of the
trial tribunal {(the employer} was
within the bounds of reasonableness
above zet forth.—In general, the pen-
alty of dismissal for a reafl? serious
first offense does not In ltself warrant
& Ilinding of company unreasonable-
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