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Forward........

. Postal management is forever coming up with ways to cut costs. Far too often
. they make these cuts at the expense of their most valuable asset-the postal

worker.

' Management's schemes affect every postal worker in the worst way. However,
: the cold hearted bosses have recently targeted ilf and injured postal workers.

Every time these employees get situated in a reasonable assignment manag-
~ers show their ugly and indifferent side in the manner in which they treat so

called lighitlimited duty employees.

. They're hell bent on getting rid of disabled or partiafly disabled postal workers. | am commitied to protect-
; ing the rights of the ill and injured employees. These employees have literally given up their health and
well being to the U.S. Postal Service. They deserve to be respected and accommodated.

This booklet has been prepared and issued as part of the commitment to serve our members and give
and educate members. The booklet is a revision and ex-

" stewards the basic tools to render that service
pansion of my initial guidelines first published in the 1992 issue of the L.A. Local’s The Postal Herald. The

guidelines have been updated and expanded.

The Guidelines are considered as Standard Operating Procedure for Local Shop Stewards on handling

light and limited duty issues. Stewards are not required to secure coples of arbifration awards cited herein.
' However, they are expected to apply the principles. This booklet is not intended to be an exhaustive man-
ual on all issues related to the handicapped or disabled.. It is issued as a basic tool for educational pur-

| POSES.

i any matenial or section of this booklet is not ciear or the steward is in doubt as to proceddre he/she
:should contact the Local Union Office for clarification or direction. The booklet is also being released to the
imembership in the hope that through education they can help us heip them.

thank the shop stewards for their efforts in representing employvees in
sy lask fo be a good shop steward and render guallty service, Again

\On behalf of the members | sincerely
loday's postal service, it Is nof an ea

solidarity, :

. ) #malll Aspwu@aol.com

thagksy
Eratefimally vogrs indinion s
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LIGHT vs. LIMITED DUTY

Many members and stewards believe there is
a contractual difference between light duty and

limited duty.

We have been conditioned to accept that light
duty is only for workers injured off the job while
limited duty is for employees hurt at work.

The fact is there are no contractual differences
between light or limited duty. .

Why is this important? Because management
will want us to believe that a limited duty em-
ployee has more priority than a light duty em-
ployee pitting employee against employee.

Article 13 of the contract recognizes manage-
ment and union responsibility to aid and assist
employees who are unable to do their regular
assigned duty due to iilness or injury.

The contract gives pro-
g8 tections {o employees

i who need light duty on a
temporary and perma-
a8 nent basis.

However it sets some
rules on who is eligible
for what kind of light duly. The coniract also
sets rules for reassignments of ill or injured
empioyees, for medical evidence and exami-
nations of light duty employees and protection
for employees who are not on light duty.

Light duty is voluntary. In other words an em-
ployee injured off or on the job can request
light duty. An employee who becomes ill from
non job related sickness in need of light duty

can also request light duty.

Limited Duty in contrast is assigned by man-
agement to workers injured on duty who are
partially recovered.

| ets review the USPS definitions:

» LIGHT DUTY - resuits from a voluntary re-
quest by a Full time or part time employee
recuperating from a serious iliness or injury
in which an empioyee is temporarly unable
to perform assigned duties for reassign-
ment fo a light duty assignment.

» PERMANENT LIGHT DUTY - resulis from a volun-
tary request of a FT or PT employee having five (5)
years of service or any employee regardiess of
years who was injured on the job for permanent re-
assignment fo a light duty assignment. There are
no guarantees as to the number of hours of work

per day or week. :

« LIMITED DUTY - results from a management effort
to assign adequate work within the employee’s limi-
fation tolerance, within the employee’s craft work
facifity and work hours regularly worked when an
employee has partially overcome a compensable
disability. If adequale duties/work are not available
the employee can be assigned oulside the craft,

tour and facility. s

Many arbitrators have ruled there are no differences
between light and limited duty. But, as you can see
above management does make a distinction.

However, some arbitrators claim, that employees in-
jured at work must be paid whether they work or not.
And management can assign them work wherever it is
needed. But, for non work injuries there must be an as-
signment available in which to place the employee.

The contract, sometimes called the Collective Bargain-
ing Agreement (CBA) and the Local Memorandum of
Understanding (LMOU ) are the controlling regulations
on light duty assignments.

Of course other laws such as the Civil Rights Act deal-
ing with discrimination against handicap employees
and the Rehabilitation Act may also apply to “light duty”
assignments.

The Office of Workers Compensation (OWCP), the Of-
fice of Personnel Management (OPM), Merit System
Protection Board(MSPB), Employee & Labor Relations
Manual(ELM) figure into the rules governing “limited

duty” assignments.

The important thing to remember is that manage-
ment does not have absolute rights to dictate the
ruies on light or limited duty assignments. They
must comply with the contract and laws in the
manner in which they treat and accommodate the

il and injured worker.

It is important for you and every member fo become fa-
miliar with all the rules and regulations covering this im-
portant workplace issue. Remember this booklet is only

an over view and guide.




Lets look at light du
and how it protect
the member.
There

are several

contract articles that cover the assignment of i
or injured employees. Lets take a quick look at
them ( we will review them further in another

section of this booklet ).

Article 2 - management can not discrimi-
nate against the member because of a
handicap condition or take unlawful discrimi-
natory acts against employees as prohibited
by the Rehabilitation Act. { in 1992 the Re-
habilitation Act was applied to postal em-

ployees under the Americans with Disabili-

ties Act (ADA). }

Article 3 - management's rights to direct,
assign and retain employees in positions
within the Postal Service or demote or dis-
charge employees are not absolute. They
are subject to the contract, the laws and to

their own regulations.

Article 5 - management can not legaily take
any actions that affect wages and WOrKing
conditions defined under Section 8(d) of the
National Labor Relations Act that violate the
contract or are inconsistent with manage-
ment's obligations under the law. In other
words management cannot change the
rules without negotiating with the em-

ployee’s union.

Article 7 - management must make every
effort to find light duty work even i it means
reducing the hours of casual employees.
Casuals may not be employed in lieu of full
time and part time employees.

Article 8 - Although management does not
have to make work to keep employees on
light duty assignments working a full 8
hours, they must provide them 8 hours of
work if there is work available that they can

perform.

Also, there is nothing prehibiting employees

on light duty from working overtime if they are able
to medically perform the duties being worked on OT.

+ Article 9 - normally the employee’s salary should
not be affected by assignment to fight duty.

» Article 10~ employees on Jight duty can take sick
leave for medical appointments subject to the same
rules as all other employees.

 Article 11 - employees on light duty can be sched-
uled or volunteer to work holidays provided it is in
accordance with the medical restrictions.

+ Article 12 - employees on light duty do not lose
their seniority ( unless they come from another
craft). Also, light duty employees are not exempt
from excessing to the needs of a section or installa-
tion since management contends that the only crite-
ria for excessing is seniority. Even $0, an argument
can be made ( depending on rules an LMOU has)
that light duty employees are part of a supplemental
workforce and therefore not subject to excessing.

» Article 13- this is the main contract article covering
light duty. Here we will take an in-depth review of
this part of the contract and how arbitrators have
ruled regarding the assignment of the ill and/or in-

jured employee.

Who is eligible for light duty? Full time regulars and
part time flexibles are eligible under one category and
part time regulars are covered within their own cate-
gory. (Section 1A and 1B).

Who is responsible for implementing the rules on
light duty? The installation head but many times this
responsibility is assigned to other managers which
does not always result in the best handling of these is-
sues.

Is there any other criteria for eligibility? Section 1B
states ...."deserving full-time and part-time flexible em-
pioyees” The union interprets “‘deserving” as a medi-
cal criteria. Sometimes management interprets desery-
ing as an employee who does not have performance
or attendance problems. (We will revisit this issue
later ).

For permanent light duty the employee must have
worked § years { unless hefshe is injured at work).

It is important for empioyees with less
than 5 years to realize that a request
for permanent light duty will result in

management frying to fire the em-
ployee. in this event an FEQ can still |
be filed, [ We will cover EEDs later b




EMPLOYEE OBLIGATIONS

Lets take a look at what 2
member must do to secure

light duty.

An employee must request

fight duty in writing to the Installation Head
or official designee ( sometimes even the
supervisor) depending on what the past
practice is.

A particular form is not required in the con-
tract. But, unless the office practice is not
exclusive of a letter from the employee nor-
mally the District Form could be used.
Even a doctor's letter can in effect be a re-

quest for light duty. «

For temporary light duty the written request
has to be supported by a medical state-
ment from a licensed doctor or a chiroprac-
or stating when possible the duration of the
recovering period. Management may send
the employee to a doctor designated by
by the Installation Manager for further

examination.

The medical statement must be sufficient
to substantiate the need for light duty. Be
careful not to have it so restrictive that
management can play games and claim
there is no work for the employee to do.

An employee requesting light duty must
make management aware of the physical/
mental condition. This could be verbal or

even by submission of a return to duty slip -

from a doctor stating limitations. Be careful
when claiming stress or mental conditions.
(see page 9 for more info on this)

Employee must either clarify the medical
conditions if requested to do so by man-
agement or allow management to contact
the doctor { not always a good idea since
the boss is not always truthful with em-

ployee doctors }.

Employee  may consider not seeking
higher level pay by mutual agreement in
order to get light duty ( this is one arbitra-
tor's suggestion but it has to be by agree-
ment between employes, management
and union. { See page 8 )

Land

MANAGEMENT OBLIGATIONS

The burden on management to provide light duty work
to employees who are eligible is a heavy one. Plenty of
arbitrators have ruled that management can not just
claim there is no work they must also prove they made
every effort to find tight duty work.

i ets review the obligations of the boss:

« Management is obiigated to show greatest consid-
eration and careful attention to each request for light
duty and to the extent possible reassign the em-
ployee even if casual hours are reduced.s (So you
see the boss can't just look at an employee and say
“| ain't got no light duty.Go home.”)

« Management is required to make
every effort to place deserving em-
ployees on light duty. Every effort®
means just that. They truly are re-
quired to look for light duty work for
the requesting employees . s

+ Management must be able to show they made posi-
tive good faith efforts to assign employee light duty
although management are the judges of the need for
such assignment. They are even required to be
imaginative in accommodating injured workers. 7

» Management's obligation to find light duty goes be-
yond “an effort” even if they eventually make the de-
termination that light duty is not available in the em-
ployee’s immediate work area Management has to
consider going beyond that immediate work area. e

Although not obligated to “make work” management
does have to find work and place employees in as-
signments that accommodate their restrictions. s

« If management acts like they believe an employee
requested light duty or treats the employee like he/
she is on light duty then management has waived
the requirement that light duty requests must be in

writing.

« If management grants light duty to an employee who
requested it in writihg management can not renigue
or challenge the written request because of the limi-
tations since they have already granted light duty. «

So, as you can see there is no excuse for letting man-
agement get away with simply denying light duty. Em-
plovess and stewards must challenge thern!




Can management deny light duly? Some ar-
bitrators have ruled that
light duty is not an ab-
solute right of employ
ees. What right do arbi-
trators have {0 make
such ruling? Under the
contract ( Afticle 15

Sec.5A6) when a
grievance gets to the final stage, called arbitra-

tion, the decisions of an arbitrator are final and
binding.

There is considerable arbitration history on fight
-, duty cases. Some ruled in favor of the employ-
. ees others ruled in favor of the bosses.

__ Nevertheless, management does not have ab-
| solute power to deny light duty simply because
' they want to. There are some supposed legiti-
mate reasons for management to deny light
~ duty. (| left them vague purposely so as not to
give them any clues as to what they can use to
prove the denials). Lets take a look at them:

When management has a reasoned judge-
ment for rejecting the request. ( Imagine
management having a “reasoned judg-

ment”).

When light duty was offered by manage-
ment to the employee and he/fshe rejected

it. This offer must be in writing.

« \When assigning light duty work would be
inconsistent with sound management and

good business practices.

When the employee does not have the skills
to do the work available.

»  When there is no light duty work anywhere.

MANAGEMENT’'S BURDEN OF PROOF

f\lormakiy when the Union challenges manage-
ment for violations of contract issues we have

he burden of proof.

But, Article 13 is one of those CBA provisions
hat shifts the burden of proof since manage-
‘nent has {o persuade an arbitrator that it made
every effort to place an emploves requesting
ght duty on a light duty assignment,

o
4

Lets review management’s burden of proof:

» They must persuade an arbitrator of the positive
steps taken to look for and provide light duty. 1.

 They must show convincing proof that they took ac-
tions to live up to their obligation of placing employ-

ees on light duty assignments. 1

» They must have an explanation and proof that light
duty assignments were not available. 1

¢ They must live up to the current LMOU reservations
of assignments for the ill and injured. s

= They must prove that the employee could not do
the available work.

They must provide sufficient evidence that light duty
work was not available.

They must prove that they issued a written explana-
tion of the unavailability of light duty and their ef-
forts to find light duty to the employee .1

The heaviness of management's bur-
den of proof is illustrated by Arbitrator
Christopher Miles ruling on Case No.

| E7C-2N-C-44880:

“....Just because the Postal Service
el argues that to say light duty work was
il unavailable does not make it so; it js
also frue fo say that the work was not
available, without more, is not sufficient to satisfy the
centfractual obligation of the Postal Service.

Clearly , the spirit and intent of Article 13 requires that
great consideration be given by the Postal Service to
make every effort to find light duty work for such em-

ployees.

In this regard , the term “every effort” evidently means
something considerably beyond effort...it was incum-
bent upon the Postal Service , pursuant to its affirmative
duty or obligation to find work for the grievant, to estab-
lish what attempts or efforts were made to find light duty
work and that none was available.”

S0, again you see that management can not just deny
a legitimate request for light duty. They have strong ob-
ligations to their employees.

Additionally there is 2 burden of proof on the Union
when challenging management’s denial of Haht

duty.




EMPLOYEE’S UNION BURDEN OF PROOF

A union member should make contact with his/
her shop steward as soon
as possible regarding the
light duty provisions under
the contract.

Members must remember

that although supervisors
have an obligation to assist employees seeking

light duty they consider it to be a burden.

In fact managers wiil do just about everything to
undermine an employee who needs light duty.
So, the natural and true ally of an ill or injured

worker is the Union.

The Shop Steward must keep an open mind
when dealing with an ill or injured employee. All
principles and policies on interviewing employ-
ees must be complied with.

This includes listening 80% of the time and ask-
ing probing questions 20 % of the time. These
questions must not be invasive.

In other words a steward should not ask ques-
tions meant to demean, belittle or embarass the
injured employee. (They get enough of that
from management).

The questions must be presented for the pur-
pose of assisting the employee get the light
duty andfor challenge management’'s denial of
light duty or harassment of the employee.

Standard Operating Procedure that normally
is to be followed by the steward is:

1. The employee requests representation
from the supervisor. The steward is re-
leased on PS 7020 and takes the em-
ployee away from the earshot of others.

2. The steward prepares an investigative
Summary/Grievance Outline and pro-
ceeds to secure answers to the six suc-
cess questions:

s« What is the medical condition/disability?
When was it treated and what are the re-
strictions? Has the member been on light
duty before? If so when and for what?

. When was the current reguest for light culy

made? Was it in writing? (if so get a copy)

3.

Who was the request submitted to? Who denied it?
Who is harassing the employee? Who granted it?
Where does the employee normally work (bid or
normal duty assignment)? Where could the em-
ployee be accommodated within the limitations?
(see chapter on Accommodation )

What are the limitations? What does the doctor's
medical statement actually state?(get a copy) Is it
sufficient? f not what is lacking and has it been
cleared up? (see chapter on medical evidence)

Is this situation involving temporary or permanent
light duty? (Check your references for each cate-
gory of light duty and ask type specific questions.)
Does the employee have the skills to do the light
duty work available? How can the employee dem-
onstrate it? Is there light duty work available on the
employee’s bid and schedule? How does he/she
know this?

When did management deny the light duty request
and what reasons were stated? Was the denial in
writing? ( If so get a copy)
Are there other employees on light &
duty? if so who are they and where §
do they work? ( Be careful not to pit
worker against worker. Remember
management is the enemy!)

W i T T

Steward then secures a written

statement from the employee makes
sure all the questions above are addressed and
when applicable has the employee complete miss-

ing elements.

4. Analyze the information and determine how to
meet the union's burden of proof:

Union has to prove that the employee made the
condition known to management and that manage-
ment knew about it.

Union has to prove that the employee is qualified to
do the available light duty work.

Union has to prove that the employee made a re-
guest for light duty in writing.

Union has to provide evidence that there is light
duty work available within the restrictions. NOTE:
types of work is not sufficient nor is the contention
that others are on light duty enough-—the steward
must prove there is specific work available that
could be done at the time light duty is requested.

By rebuttal evidence the Union has to disprove
management's claim that no light duty was avail-
able. Union has to show hour day, and location of
agsignments an employee could have performed.
Uinion must prove emplovess do work higher level
assignments on light duly and that the size of the




post office shows that light duty couid pos-
sibly be found.

In harassment situations the Union must
prove that harassment/discrimination took
place and that it was directly related fo the
status of the employee being on light duty.

[ 2

What about employees who complain about
light duty workers? What about them?

There is a flip side to work floor light duty issues.
So called able bodied employees ( contractually
referred to as reqular employees ) have rights

too.

it is also the steward’s role to educate the regu-
lar employees about the role of the union in en-
suring protections from discrimination and eco-
nomic loss. This is not going to be easy.

Remember Maslow’s theory as taught in the Lo-
cal’s basic shop steward training. “Everyone
has needs.” This inciudes the regular employee
who may believe ( at times by the hands of man-
. agement) that light duty employees are faking or
| undermining hisher seniority and bid rights.

A steward must work, and | mean work, at dis-
~ peliing ill feelings towards the injured worker who

is already suffering physical pain and emotional
distress at the hands of management.

.\ Educate regular employees on the Union’s role
to protect everyone’s rights and to make sure
that management has a reserved light duty as-
. signment in the event the regular able bodied
employee one day may need light duty.

What are the rights of the “regular” employ-~
ees? There are a few contractual rights for

regular employees not on light duty:

1. They have the right to be assisted if they
ever need light duty.(Sec.1A & B)

2. The assignment of employees to temporary
or permanent light duty is not to be made to
the detriment of regular employees.

‘Management will use the detriment clause as an
_excuse to deny light duty. To do so management
‘must show a disadvantage or adverse affect on

‘the reguiar employee(s).

IThe Union on the other nand may be called on to

represent able hodied regular employees who contend
that light duty employees are detrimental to him/her.

Stewards must remember they are not representing
workers against workers. The steward must focus on
management's violation of the contract!

To prove management has violated the contract and

disadvantaged the regular
employees the union will
have to show:

« That the FT regular
was displaced due o
the assignment of a
light duty employee.
(A steward and mem-
ber must keep in mind
that in the day to day application of seniority a
regular bidded employee is to work their assign-
ment as posted. However, under Article 7 and the
craft articles employees can be reassigned as can
a light duty worker, but only if he/she can work
within the limitations on the outside assignment).

e That the FT reguiar was deprived of regular or
overtime hours. (Note: Light duty employees are
not prohibited from working OT as long as they
can medically do the work, not including light duty
employees from other crafts infringing on our
work).

« That instead of placing the light duty workers in the
section of the able body person the light duty em-
ployee could have been accommodated in his/her
own section, tour and facility.

e That management acted in a capricious
(whimsical) or arbitrary (impulsive) manner.

« That management gave preferred rest days to light
duty employees where a vacancy existed for FT
regulars , but no bids were posted.

Note: When dealing with employee vs employee is-
sues it is best to get two steward to handle each per-
son involved and focus against management.

What about crossing crafts? It is not an easy job for
the steward fo keep a balance.

Our Union fights against the reassignment of other
craft light duty employees into our Union crafts. Man-
agement often does this deliberately claiming Article
13 Sec. 5 allows them 1o do so. They will often cite the
g0 called “Snow Award”, an arbitration misapplied by

management.

&




The steward is caught in the
conflict of survival vs. hu-

to be.)

The fact that Article 13 does
permit reassignment from
one craft to another is seen
by almost everyone as a protection against eco-
nomic loss unless you are from the gaining craft
and all of a sudden someone from the outside
can become an infringement on your benefits

and opportunities.

At Stations & Branches management has a ten-
dency to favor carriers on limited duty over clerks
on light or limited duty. The manager will often
send the fight duty clerk home or to another sta-
tion and keep the carrier on light/limited duty do-

ing clerical work.

This must be challenged each and every
time. There is no distinction between light or
limited duty and carriers can not bump clerks

off any clerical assignment.

The steward will have to prove that the work be-
ing performed by the carriers is clerk work. Also
the Union can assert seniority rights under Arti-
cle 12, preferred duty assignment rights under
Article 37 and priority rights under Article 13
since the clerks have the skills to do the work

they normally are assigned .z

in some crafts like maintenance there are occu-
pational craft lines that management can not just
cross at any time. When they doitis a violation
of Article 7, 13 and 38.2: ( see most recent award )

Likewise, the assignment of mail handlers into
the clerk craft can violate Article 7, 13 and 37 if
we can prove that management took no action to
find light duty work for the mail handler in his/her

own craft.

These types of cross crafts battles will go on for-
ever it seems. But the steward must remain dili-
gent in protecting his/her craft from encroach-
ment. Always keep management as the focal

point of our challenge.

Now lets take a ook at some of the other gamas
management plays when denying light duty or in
the way they mistreal light duly workers.

~4

What are some of the other light duty issues? | am
sure that managers are always thinking about some
new ones, but lets look at a few hurdles:

*

Sending employees home early - True manage-
ment does not have to “make work” but they are
obligated to find work, even if it is in another sec-
tion, that the employee can medically do. The Un-
ion must prove management made no effort and
that there was indeed other work to be done.

Changing Schedules - To make the work life of
light duty employees miserable management often
will change the rest days and/or reporting time of
light duty workers. Managers don't have an unre-
strained right fo do this.z
Management will claim that
Article 13 Sec4.C states
that the hours, location and
workweek are those of
needs of the service.

However, there is a Step 4 decision stating if there
is light duty on the employee’s tour it should be
made available. s The Union must prove all of this
and show that there are light duty assignments on
the employee’s regular tour of duty. Even if man-
agement claims Article 3 ,8, and 13 rights to reas-
sign employees to another schedule these rights
can not be exercised abusively or with the intent to
hurt the employees or deprive them of pay. The
Union has the burden of proving motivation,

(Not an easy task).

Sometimes management will create what they
sarcastically call “hospitals”. They will place all
the il or injured employees in this section regard-
less of the circumstances. This
can be a violation of the ELM that
mandates management to mini-
mize adverse or disruptive impact
on these employees. Remember
that the Union ( that's you and 1)
will have to prove the adverse im-

pact and disruption.

Management will claim that the EL 401 makes light
duty assignments exempt from out of schedule
premium pay. f the Union can prove there was
light duty work at another facility on the em-
ployee's tour of duty we can possibly win out of
schedule pay for the employee.  One way to
prove there are other assignments is o show that
casuals are working jobs that the employee can do
the work within his/her restrictions.




,/ BIDDING RIGHTS~ manage-
ment will often use the bid pro-
cedure as a way of either de-
nying light duty, changing it or
reassigning employees.

Can employees on light duty
bid on vacant assignments?
Yes of course! A bid is a written, phoned in or
computerized submission on a vacant job.
There is nothing to stop a light duty employee
from placing hisfher bid for the vacancy.

The National Union negotiated both rights to bid
and restrictions on securing bids when on light
duty. A light duty employee who bids on and se-
cures a vacancy has up to 6 months to demon-
strate he/she can do the job. If he/she can not
meet that time limit an additional 6 months is
granted to demonstrate he/she can do the job.

The bottom line is to let management deny the
bid so the Union can step in and challenge the
denial. ( Please secure and review the MOU on
. Light Duty bidding negotiated by Bill Burrus of
. the National Office ).

Temporary vs. Permanent Light Duty - ofien
the powers that be will launch an attack on long

term light duty employees.

Article 13 is designed to assist FT and PT em-
: ployees who are unable to perform regular du-
ties and protect them from economic loss.

. In today's Postal Service nothing is permanent
(except maybe the indifference of managers).
: Management does have the right to periodic re-
' view of temporary and/or permanent light duty
“at least once per year or as often as manage-
-ment has reason fo believe the employee is
able to perform satisfactorily in other than the
iight duty assignment he/she occupies. The
~worker can be sent to a USPS chosen doctor.

What if employee’s doctor disagrees with
the company doctor? If the postal doctor's
findings conflict with the employee’s doctors
‘medical findings the contract provides for a pro-
cedure o resolve the disagreemant. The Union
ccan request that a third doctor be selected from
‘a list of 5 Board certified specialists. By alter-
nate striking of names the doctor is chosen.

The opinion of the 3rd doctor is final. An employee be-
ing examined by a 3rd doctor should ask the doctor if
management sent over the job description he/she nor-
mally does, the job description he/she does now, the
occupational physical requirements and all relevant
facts about the job and employee. Be friendiy- this
person has your employment future in hisfher

hands.

If the doctor does not have all of the refevant informa-
tion you must notify the Union immediately since the
Union is paying half the bill.

If a temporary light duty employee is found fit for duty
management will return you to your former assignment
if it has not been filled , abolished or reverted. If itis no
ionger available the employee becomes unassigned. A
permanent light duty employee declared fit becomes

unassigned.

NO WORK AT PAY LEVEL~ Management will take the
language of Article 13 Section 3 that states...
‘consistent with good business practices” as giving
them the excuse to deny light duty on either a higher
levet or lower wage level assignment.

Actually, the difference in pay levels is really not that
great (it could eventually make a difference however).
Be that as it may remember— management does not

have to “make work.”

Yet there is precedent for higher level pay if manage-
ment places an injured employee on higher level work.
According to a Step 4 decision an employee performing
higher level work must be paid at that level. .

If you recall on page 3 reference was made that an
employee may consider not seeking higher level pay in

order to get light duty work.

Arbitrator Marlatt ruled... “there /s nothing to prevent the
parties from agreeing that in consideration of the light
duty assignment, the Union and the Grievant will file no

claim for higher level pay.” u

But another arbitrator ruled that the CBA does not fimit
light duty employees to working a position at their own
pay level. He reasoned...” there is some reference o
the employee’s own craft but as the arbi- B
trator understands this word, it is clearly
not limited to a job title such as Mail
Processor. Beyond this | Article 13 re-
quires a further search for available work |
otlside the empicvee’s own craft at the
same location.” o




MEDICAL EVIDENCE

AND REQUIRED DOCUMENTATION

The contract requires em-
_ ployees seeking light duty to

B submit a written request with
B 5 medical statement to sub-
8 stantiate the need for light

duty.

According to Article 13 Sec. 2 A. a request for
temporary light duty must be supported by a
medical statement from a doctor or chiropractor.

Article 13 Sec. 2 B. a request for permanent
light duty must be accompanied by a medical
certificate from the US Public Health Service or
doctor designated by the Installation head giv-
ing full evidence of the physical condition , the
need for reassignment, and the ability of the
employee to perform other duties. A certificate
from the employee’s personal docfor will not be

acceptable.

So, for temporary light duty ( this does not have
to be 30 days at a time ) a statement from the
employee’s doctor supporting the need for light

duty should do.

This medical statement can not be vague. It has
to provide management with sufficient informa-
tion as to the employee'’s capabilities. It must
not contain contradictory information.

This statement should identify the employee,
the employee's condition and need for light
duty, an approximate duration of temporary par-
tial disability, and specific limitations. If possible
it should state what the employee is capable of

doing.
Examples:

+ can lift no more than 20 lbs.

+ can not perform work that requires twisting

+ can perform simple grasping only for 4 hours
per day.

+ can’'t walk more than 4 feet at any one time.

+no prolonged standing more than 2 hrs per
tour.

The above are examples. There are many conl-

hination of restrictions and capabiliies depend-

ing on the scope of the medical condition.

An employee who has hisiher medical report ques-
tioned by management must not wait to file a griev-
ance. Instead he/she should go to their doctor and clar-
ify the statement and re-submit it to management.

When submitting a request and medical statement to
management the employee should try to get some veri-
fication that it was submitted (e.g., round dated copy,
certified mail retum receipt, supervisor's initials etc.)

Members must be very careful not to submit medical
restrictions that are so rigid they will give management
an excuse to reject the light duty request or so general
it allows management to play games with the restric-

tions:

Example: Employee submils a medical statement that
she can do no bending for 8 hours. There are very
few, if any jobs, that an employee can do in the USPS
without bending something
(eibow, hand, leg etc.}

Example: Employee submits a
medical report stating that he is
only to work four hours. Since
the doctor did not state it was
for the first 4 hours manage-
ment can schedule the hours at
BT or ET or they can reject it because it Jacks a rea-

sonable explanation.

- Get my Point? -

Sometimes an employee’s doctor will release the em-
ployee to return to duty with restrictions based only on
what the employee states. Since the doclor has no idea
what postal duty is fike an employee should take the
time to explain what he/she does at the post office and

what postal work is like.

How long after an employee submits a request
should management respond? Although there are
no time fimits in the contract for management to re-
spond the contract does state that management has to
give “greatest consideration” to light duty requests. An
unreasonable delay in acting on the light duly request

violates this provision.

If an employee is returning to duty and submits a medi-
cal statement requesting light duty with restrictions
ihere is a Step 4 decision declaring that the employee
should be returned to duty within 1-2 days after sub-

mission of the paper work. =




Some  arbilrators have
ruled that even a one (1)
day delay in acting on light
duty requests is unreason-
able.

Management sometimes
will claim that the delay is
due to the “medical officer”
being unavailable or on leave. This excuse has

been found fo be unreasonable. =

When management unreasonably delays action
on an employee’s request for light duty the em-
ployee and Union must show that the employee
was medically capable of working. If the union
can show that an employee has to use sick or
annual leave because of refusal or delay by
management, the Union should file to get him/
her back pay. But remember we must prove

these things.

. Another consideration is that management

should not contact the employee’s doctor for
medica! clarification delaying the light duty. Ari-
! cle 13 Sec. 3.C. states that when a request is
| refused, management is to notify the employee
in writing stating the reasons for the inability to

reassign the employee.

- Of course, if the delay is caused by the em-
ployee’s inability to accept a light duty assign-
ment because of operational issues (e.g., skills
 etlc.) the delay would not be unreasonable.

. Permanent Light Duty medical needs are de-
‘ termined by management. The employee re-
. guests permanent light duty and can submit a
personal medical report (but isn’t required to).
Management wili then schedule a Fitness For
Duty Exam. ( more on exams later )

‘The risk is the company doctor will find the em-
ployee completely unfit and the employee will
‘be toid he/she must retire on disability.

To fight this the employee will then have to get
ra medical statement from his/her doctor refuting
ithe company doctor's findings.
This is called "medical confiict’
-and then the procedures for a 3rd
maedical opinion under Article 13
Section 2B2 can be activated. &8
[The union makes the request and
the 3rd doctor's opinion is final,
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Standard Operating Procedure continued.......
5. The Steward has by now interviewed the em-
ployee, secured a written statement, interviewed
management and secured documentation. Before
he/she presents the grievance to the immediate su-
pervisor the contract provisions that apply must bhe
identified and documented:

Article 2 - steward must ensure there is documenta-
tion to support the allegation of discrimination.

Names of individuals involved, medical reports, written request, qualifica-
tions of employes, preferential treatment of cthers and how that is delor.

mined { see page 5 ).
Article 3 - steward must have evidence at hand show-
ing management violated a law, a postal regulation,
and/or contract provisions.

Capies of the regulations, applicable law, and confract provisions along with
fact circumstances inciuding witness statement, grievant statement on how

they were violated,
Articie 5 - steward has to have evidence that manage-

ment has changed past practice or changed the terms
of the contract.-

Evidence of past prectice, including employee statements, witness stata-
ment, Step 1,2,3.4 decisions,, Labor-Management Committee Minutes et

Article 7 - steward must have documentation that
shows improper crossing of crafts/use of casuals.

Copies of work hour reports, prinfouts, operafion assignmerts, assignment
order of other craft employees and casuals, casual work hour reports/
printouts, including grievant and witness statements.

Article 8 - steward must have evidence that grievant is
on OTDL and OT work was within limitations/hours cut
short when work was available.

Copy of OTDL, OT Assignment Log, Prinfout showing operations were OT
was worked, copy of medical restrictionsfight duty assignment. Date,
location, and specific duty assignment employee could have worked,
Article 9 & 25 - steward must prove the employee per-
formed the higher level work or that light duty work was
available at the employees wage level.

PS 1223, Job Description, Operation prinfout showing employee clocked in,
Include statement of employee and witness.

Article 11 - steward has to provide evidence that the

employee could or could not work the holiday based on
the medical restrictions. Hotiday posting, light duty restrictions
Article 12 - steward must document if status of em-

ployee subject him/her to excessing. Abolishment/excessing
niotice, seniority, medical statement as to abiiity to perform other job, stalus
a5 to supplemental workforce, assignment order, impact on others in section

Article 13/30 - steward must read and apply this ar-
ticle and the LMGU and provide documentation!
Article 14 - please see section under Safety Issues.
Article 16 - please see section under Termination
Article 17 & 31 - steward must show documentation
that he/she requested pertinent documents that were
refused. Round dated/ signed Document Request Form.

Article 34— steward must provide evidence that man-
agement placed an unfair standard of production on

empioyee.  PS-13 from superviser, notes or written ordess witess
statemeants, job descriplion, copies of goals siatements/postings.

Mo matter what the Upion must prove its case!




Standard Operating Pro-
cedure continued.. ...

6. The steward must rec-
ognize that 90% of the |
time the employee’s im- \
mediate supervisor will
have little or no control
over the assignment of
light duty in his/her sec-
tion.

Even so, the supervisor

is not exempt from responsibility to the il or in-
jured employee. The steward must determine the
roli the supervisor played in the instant grievance
situation. A grievance must now be filed.

Erom the supervisor the steward can determine
what manager is respensible and interviews the
manager responsible. It is then that the steward
determines if a grievance exists or not. The stew-
ard secures the managers initials on line 7 of the
Union’s grievance appeal form. If the manager re-
fuses secure it from the immediate supervisor. If
the supervisor refuses secure a copy of the PS
7020 showing the initials on the form to prove a
Step 1 grievance meeting took place.

Management must give a written response to the
employee Iif the light duty is rejected. If not done in
writing it is a major violation. s The contract is
clear it forces management fo carefully state in
words its reasons so that the Union can enforce
the contract. =

Management has to respond even if it does not
have any light duty assignments.

Even when management suddenly takes an em-
ployee already on light duty off light duty or sends
him or her home claiming no light duty is available

management must give reasons for their inability

fo do so.

A letter simply stating something like “hased on
medical information submitted neo light duty is
available” or “this is to inform you of no light duty
being available” DOES NOT meet the requirement

of notice.

if grievance is resolved at Step 1 a written settle-
ment should be secured . it benefits the steward to
review any such settlement with the smplovee first
then have himfher sign it The steward signs last!

If the grievance is not resolved and the ini-

tials of the denying manager are secured the
steward is to inform the grievant of the next
step. The steward then submits the grievance
for appeal using the usual protocol.

Meanwhile what does the employee who has
been denied light duty do? The steward
should advise the grievant of his/her options:

« Use Article 14 and submit a PS 1767
(Report of Unsafe or Unhealthful Condition )
stating that “management has created an
unsafe working condition by failing to
properly accommodate me pursuant to
the Civil Rights Act, Rehabilitation Act,
Americans with Disabilities Act, Article 13
of the CBA and Article 30 of the LMOU.”
Be specific as to who denied the light duty,
when, where and how it was rejected. Keep
a copy of the PS 1767 and submit it to the
appropriate manager. Secure a round date
on the copy!

If the 1767 is not responded to by end of tour
a grievance must be filed independent to the
one filed for rejection of light duty. Or if the
1767 is responded to negatively a grievance
must be filed.

« Use Article 10 if necessary to take leave so
as not to cause further injury. On the remarks
column of the PS 3971 the employee should
state... "Management refused to accommo-
date my light duty request. Forced fo take
jeave.” The employee should decide what
kind of leave to request. Advise him/her that
if LWOP is requested under the regulations
the approval is at the discretion (whims) of
the supervisor. But if LWOP is used an em-
ployee may claim unemployment. If Adminis-
trative Leave is requested the supervisor will
most likely deny the request. If sick leave is
requested it will most likely be approved. The
employee can then grieve to have the leave
restored. If annual leave is requested the su-
pervisor may approve it. What ever leave is
requested if it is denied a grievance must
filed immediately independent of the griev-
ance filed for light duty rejection.

Grievant should keep in touch with the Union on
status of the grievance. An EEO can also be
filed. Employes may return to werk to again try fo
get Hight duty. sTEWARDS MUST HOT DELAY THE BRIEVANCEL




As | have pointed out in the
previous chapter of this
bock an employee who is
injured on the job can also
request light duty.

However, for employees injured on the job the
Federal Employee’s Compensation Act (FECA)
provided not just for workers’ compensation, but
also restoration rights to employment and limited

duty assignments.

 LIMITED

. DUTY

FECA places an obligation on workers injured at
work, who recover partially or who are abie to
perform some duties to return to work.

FECA provides that an employee who refuses to
seek suitable work or refuses/neglects to work
after suitable work is offered is NOT entitled to

compensation.

It makes no sense to me why management
would mess with employees who are willing to
work. But, management does in fact molest
these workers by demanding more from them

then other employees.

* These employees are injured! Under Article 34 of
~ the CBA all that is expected of any employee is a
. fair days work for a fair days pay. But, manage-
. ment does not like injured workers to be on lim-
ited duty they want more production from them
then they are often capable of giving.

This section of the booklet _
-+ will not deal with workers’ "ITNEhy | %
- compensation per say. But @Y 1
- it will touch on the roll of g3
. the Office of Workers Com-_
pensation (OWCP), th
government office that has ™

jurisdiction over postal
‘workers injured while in the performance of duty.

Believe it or not, the US Postal Service has a
Limited Duty Program that according to the pol-
ity is intended to speed up recuperation and
motivate employees to return to reguiar duty.

But when all is said and done even by their own
admission—the real intent is to contain costs,

There is another govemment agency postal
managemesnt has 1o answer fo— the Office of

FPergonne! Management.

The OPM | headquartered in Washingion D.C. has
regulations that Postal management
must live up to. Management has to J
make every effort to assign employ- |
ees who are partially recovered from a
compensable injury to limited duty g =8
consistent with the employee’s medi-

cally defined work fimitation tolerance. Management
must do this in a way that minimizes ANY adverse

or disruptive impact on the worker. =

There is another government agency involved in is-
sues having to do with Limited Duty. The Merit Sys-
tems Protection Board (MSPB) is the agency that an
on the job injured employee can appeal improper res-
toration to duty. ( more on this later )

Although postal management is subjected to a degree
to the OPM, OWCP, MSPB they still mistreat recover-

ing injured employees.

Hopefully through educating our members we can put
a stop to this managerial abuse. | know that if we do
nothing they laugh at the suffering of the ill and in-

jured.

Who in the USPS is charged with handling limited
duty employees & assignments? Generally it is the
Installation Head ( District Manager/Postmaster etc.)
but in reality the job usually falls on the Injury Com-
pensation Control Office (ICCO) usually referred to as

“Injury Comp Office.”

According to Handbook EL 505 normally the ICCO,
(aka Injury Comp. Office) is charged with handling lim-
ited duty assignments and are suppose to direct the
employee’s supervisor(s) to find appropriate duty for
employees. Remember Injury Comp. is management!

When the injured employee’s doctor of record ( or
OWCP) states that he/she can perform some kind of
work management has to find the work commensurate

with the employee’s limitations.

How does management go about finding suitable
work? When the employee’s supervisor claim there is
no “useful employment” in the employee’s work loca-
tion ( this should be challenged). The Injury Comp Of-
fice { or who ever is officially designated) must comply
with their priority assignment policy and protocol.

There are basically eight (8) steps management must
follow in their search for a suitable job for the recover.

ing employees injured on the job.




When management reassigns employees they
are required to minimize adverse or disruptive
impact and consider matching the limited duty
assignment as close as possible to the em-
ployee’s reguiar job schedule.

But recent actions of management have dis-
rupted many work lives of injured employees.
Management claims USPS spends more than
$600 million on injury related costs.

The cold hearted managers have boldly issued
written orders to take steps to either reassign in-
jured workers or to get them off the rolls. Postal
regulations make it easy for employees on long
term workers’ compensation to be terminated.

All local management has to do is get the Area
hosses to approve separation-disability. Not hard
to do since the Regional office is dictating how
and when fo fired injured workers.

To fight this managerial abuse we must under-
stand what they are obligated to do and chal-
lenge them every time they fail at that obligation.

Again this booklet is a basic tool not a legal
guide to Title VIl CRA, ADA, Rehab Act.

Manager are instructed to ensure limited duty assign-
ments result in “tangible production” but not a “make

wark” job.

Management is mandated to make all reasonable ef-
forts to assign employees within the employee’s craft
and to keep the hours of the limited duty assignment
as close as possible to the employee’s regular sched-

ule.

So why are they harassing injured employee? Simply
put- fo get rid of them! Unfortunately some injured
employees will become so emotionally upset and dis-
gusted with the Post Office they will just quit.

But, employees must alsc help their
own cause. lf an employee demands
a different schedule , different work
location and/or better rest days those
demands must be reasonably related
to and consistent with their medical restrictions.

Otherwise, management can y schedule the employee
for a Fitness For Duty Exam with the intent to deny the
limited duty assignment or try to force him/her out of

the service.

Yet, if the employee’s medical restrictions do not allow
him/her current bidded duty assignment, the tasks that
he/she performs could be developed in such a way as
to provide a modified assignment consistent with

medical restrictions.

When a job is modified is modified it must be has been
identified by management, a clear, readily understand-
able and concise job description must be developed

by management.

The job description must contain the following: a3
« Name of the employee, job title and status (eg.,
FT clerk, FT custodian, FT TTO Operator ).

» The work schedule , tour and location.

« All specific tasks involved in the assignment.
Terms like “other duties as assigned” should not
be on the job description uniess examples are in-
cluded.

o Physical requirements of the proposed tasks. It is
not acceptable for management to state something
like * all assigned duties within medical restric-
tions.”

« Any special workicad demands or unusual working
conditions,




The job description
must then be sent to
and reviewed by an
OWCP identified
medical authority (i.e.,
doctor).

The medical authority
must be notified in writing and render an opinion
if the job description is in compliance or non
compliance with the employee’s restriction BE-
FORE it is offered to the employee.

If the doctor or OWCP determine the job descrip-
tion should be modified management must do so
or submit another job description.

If the doctor or OWCP defermine the job descrip-
tion is in compliance with the medical restrictions
management then prepares a JOB OFFER that

must include the following:

The job title, work schedule and tour.

The job location, grade and salary.

The effective date of job availability

A description of the appropriate appeal

rights.
The date the employment must respond to

the job offer.
Possible consequences of refusing the job

offer.
A space for the employee to accept/refuse.

Management must then
conduct a pre-
ol-—-]reassignment interview

f\) J/ e with the employee. Dur-
\ ,X ing the interview man-
TR lagement must explain

- the specific duties being
| offered, as well as, the
; Iphysical  requirements
o demanded of the posi-
tion. The job offer must be in writing. Manage-
‘ment must also explain seniority, leave credit,
'salary rates and bid rights to the employee.

if the employee accepts the manager issues a
letter to the employee informing him/her where,

when and to whom to report,

If the emploves refuses hel/she must realize that
management will notify OWCP of the refusal in
srder to get OWCP to issue a notice that the job

is suitable. If OWCP declares the job to be suitable they
will issue a notice to the employee advising the em-
ployee that refusal to accept will result in the forfeiture of

monetary benefits,

Of course, the employee must be given time to respond
to OWCP and provide a reasonable explanation Justify-
ing the refusal. Note: At anytime during this process

the employee can accept the job offer.

Management must keep the job offer available during the
OWCP Appeals Process. If they give it to someone glse
or make it unavailable OWCP will deem the job offer as

invaiid.

If management tries to terminate the employee before
the OWCP due process is completed the job offer will be

considered invalid.

An employee who rejects a job offer must  H”
write to OWCF and explain the reasons he/
he believes justifies the refusal.

The employee must consider the fact that his/
her own doctor has found the job to be suit-
able. If there are facts involved in the job offer that the
doctor did not know the employee should have the issue
clarified. This will create medical evidence that can jus-

tify the refusal.

What should the steward recommend at this point? if
the rejection is based on discriminatory acts or violations
of the rules and regulations , and nof health reasons, the
steward may suggest for the employee to accept the job
offer and state after the employee’s signature... "Under

protest”,

The employee may then file a grisvance, EEQ, MSPB or |
OWCP appeal as appropriate.

Normally the job offer is good for about one (1) year after
which management will most likely schedule the em-
pioyee for a fitness for duty examination. if a fitness for
duty exam shows no change in the medical condition the

employee is to be advised in writing.

if the exam shows further restrictions are necessary the
job offer is revised and the employee is notified of the
action to revise or develop a new job offer. Meanwhile,

the current job offer can be adjusted .

If the exam shows improvement the employee is advised
that a new job description is being developed and a new

iob offer will be made.

id




- Restoration Rights

The Federal Employees
Compensation Act (FECA)
guarantees employees cer-
tain rights upon recovery
from an on the job injury.

OWCP and OPM, not
UspPS , is assigned responsibility under the law.

OPM administers restorations rights and OWCP ad-
ministers workers compensation.

Eligibility for reasonable accommodation is covered
in the following page. Eligibility for restoration is
based on eligibility to receive workers compensa-

tion (OWCP) benefits.

Restoration rights of employees who sustained
compensable injuries come under four categories:

Fully recovered within one year— employee
has mandatory restoration rights to the posi-
tions he/she left or equivalent. If such a positio-
nit does not exist restoration is agency wide.
Employee must apply immediately and be re-
stored immediately unconditionally.

Fully recovered after one year— employee is
entitled to priority consideration for the former
position or its equivalent if he/she applies for
restoration within 30 days of the date compen-
sation stopped. Priority consideration places the
employee on a reemployment priority list.
Physically disqualified - (don't let the term fool
you.) this is an employee who jis medically un-
ahle to return fo his’her former occupation, but
is able to do other work. Hefshe Is entitled |
within 1 year of when compensation begins. to
be placed in a position that most closely ap-
proximates the seniority, status and pay for
which otherwise entitled to. This right is agency
wide. ( After one year, the employee is entitled
to same rights as partially recoverad employee).
{ Note: physically disqualified employees typically
have permanent medical conditions, which is dis-
qualifying and most likely will not allow the workers
fo return fo their former positions ]

Partially recovered - employee has not yet
fully recovered, but is able to work in some ca-
pacity. He/she is entitled to be considered for
employment. USPS must make every effort to
olace him/ her but there is no absolute right to
restoration. If placed in lower level assignment

in

OWCP is to make up the difference in pay or man-
agement can decide to pay at the former rate. If he/
she later fully recovers then the employee restora-
tion rights of fully recovered employee is granted.

This employee must seek employment within hisf
her capability. If a suitable job offer is refused by
the employee OWCP may terminate compensation.

Remember OWCP determines if a job offer is suit-
able under the employee’s medical restrictions NOT

Postal management.

Also, management can not refuse to restore an em-
ployee for alleged poor performance prior to the in-

jury.

According to postal regulations reassignment of lim-
ited duty employees must be in compliance with the
collective bargaining agreement (CBA). Employees
receive all rights and protections appropriate under

the contracl.

Management’s own regulations (ELM) and the con-
tract rules for filling job vacancies and promotions ,
as well as , retreat rights due to excessing and re-
assignment must be complied with BEFORE a job
offer is made to a limited duty employee.

in other words a limited duty employee can not
bump a. regular employee exercising hisfher con-
tractual bidding and seniority rights.

Ye, a job offer to a partially recovered employee

may be to residual vacancy { ie., to a job left va-
cant after bids are awarded ). This kind of assign-
ment can not infringe on PTF seniority rights.

Pursuant to ELM 546.4 an employee injured on the
job improperly restored may file an appeal with the
Merit Systems Protection Board.

An employee may also file a grievance under Arti-
cles 3.5,89,13, 19, and 21 with the understanding

that OWCP and OPM generally administer restora-
tions rights.

The employee may also appeal to the Merits Sys-
tems Protection Board (MSPB) if restorations rights

are denied.

The employee may aiso file an EEO complaint if
nis/her disability is not properly accommodated.




Several MSPB rulings seem to indicate that an
employee may only appeal the denial of restora-
tion and not improper restoration.

The actual law and the OPM regulations indicate
that improper restoration can also be appealed.

Appeals to MSPB must be made within 30 days
of the failure of management to restore the em-
ployee or of management improper restoration.

What should be considered when appealing to
MSPB? In addition to those issues described in
the previous page(s) issues that could be devel-

oped in MSPB appeals are:

« Failure of management to accept clearly
documented medical limitations/tolerances.

improper medical examination by USPS re-
sulting in failure to restore the employee or
improperly accommodate the medical restric-

tions.
No interview or incomplete interview was

given.

« No in depth analysis of medical limitations
was made by management.

» Failure of management to give full explanation
of restorations rights and benefits.

» Failure of management to give full particulars
regarding title, duties , salary and/for location
of work assignment.

+ Failure of management to allow scheduled

therapy treatments.

~ What should be considered when filing a
grievance? If the steward is filing a grievance on
the denial of management to accommedate an
employee’s disability and/or request for limited
duty, it is best {o leave out OWCP andfor OPM

issyes.

The steward will need to show that hefshe is
grieving a violation of the contract and not the
Federal Employees Compensation Act or Office
of Personnel Management regulations.

WHY? Because FECAJOWCP s the exclusive
remedy for on the job injury issues and MSPB for

restoration rights. s

The steward should make ingquiries to the Loca!
President for directives and advise.

MSPE rulings have stated that
a partially recovered employee
may not appeal improper res-
toration to the Board but only
capricious and arbitrary denial
of restoration.

However, a very unreasonable
job offer may amount to a res-
toration denial and therefore is appealable to the
MSPB. However, the employee must prove , by inde-
pendent evidence , the unreasonableness.

if an MSPB Judge dismisses the appeal because
MSPB has no jurisdiction due to the issue not being
one of restoration the Judge also must provide the
employee with explicit information on what is required
to prove the Board does have jurisdiction.

This is starting to sound real legalistic. Should
the empioyee get an attorney? That decision is up

to the employee.

Some Locals like the L.A. Local handle appeals for
members to MSPB, OWCP and EEOC, as well as .
grievances under the contract. Only authorized repre-
sentatives may process MSPB, EEOC or OWCP

appeals in the L.A. Local.

Some Locals do not process MSPB/EEO appeals for
what ever reason. However, an employee advocate/
representative does not have to be an attormey. Many
lawyers often want retainer fees or payments placed

in escrow.

The decision to secure an attomey is strictly up to the
employee. But, an employee who comes to the Union
for assistance is entitled to the best representation

possible.

This is why there are several reminders within this
bookiet that it is not a legal guide but an educational

tool .

it is not my intent to suggest fo anyone what process
to take. The booklet is

intended to be standard
operating procedure for
handling Article 13 griev-
. ances and stewards are
N SXpected to comply. My

. suggestion fo postal
employees is- GFY
 HELP!




ACCOMMODATION

Under federal laws (and
some state laws) manage-
ment must accommodate

handicapped workers.
The employee must show a handicap con-

dition to be eligible for accommodation.

The employee must:

Have a physical or mental impairment that
substantially limits one or more of the em-
ployee’s major life activities such as a) car-
ing for one’s self b} walking, seeing,
hearing, speaking, ¢) performing man-
ual tasks, d) learning, e) breathing, f)
working that an average person can
perform with little or no difficulty.

« The employee must to be a qualified indi-
vidua! with a disability. He/she must also
satisfy the requirements of the position (i.
e.,skills, experience , education and other
job requirements. Also, the employee must
be able to perform the essential functions
of the position with or without reason-

able accommodation.

= The employee has a re-
cord of a physical or mental
impairment or is regarded by
management as having such
an impairment.

NOTE: Under the Americans
with Disability Act (ADA) em-
ployees with drug or alcohol
dependencies are not pro-
tected because engaging in illegal use of drugs
is an act for which management can discharge

employees.

Management must make reasonable attempis
to accommodate handicapped employees.
Reasonable accommodation may include, but
certainly not limited to, job restructuring, modi-
fication of work schedules, LWOP, reassign-
ment to vacant position or acquiring or modify-
ing equipment/devices. { Please note that ADA
does not require that management lower pro-
duction standards as an accommodation. But,
nursuant to Article 34 of the CBA there are no
production standards ).

Employees must request reasonable accommoda-
tions. The request does not have to be in writing.
However, | recommend employees to make it a written

request.

THE US SUPREME CCURT ruled that when determining
if an employee has a disability consideration must be
given to whether the emplovee is substantially limited in
performing a major life activity when using a mitigating
measure.

Mitigating measures means things like, medication to con-
trol the symptoms, prosthetic limbs, insulin, etc..

So, we not only have o prove that an employee has a dis-
ability that impairs a major life function but, we must alsa
show whether mitigating measures fully or partially con-

trols the limitations or cause more limitations.

The request can be submitted by letter, on a PS-13
or PS 1767. What is required of the employee is :

L

To let management know in plain English that ac-
commodation is needed. EEOC regulations go as
far as to give examples of what an employee can
say to a supervisor- “I'm having trouble getting to
work at my scheduled starting time because of
medical treatments | am undergoing.” This, accord-
ing to the EEOC is a request for accommodation.

To request accommodation anytime he/she knows
of a workplace barrier that prevents him/her (due to
a disability) from effectively performing. Manage-
ment_may request reasonable documentation from

the employee that substantiates the disability and

need for reasonable accommodation.

Management must respond to an employee’s reguest

for
“expeditiously” is not defined delays

can be violation of the ADA.

To determine if the delay is unreason-
able the following factor should be

considered:

&

L

accommodation expeditiously. Although

The reasons for the delay

The length of the delay

How much the employse contrib-
uted to the delay.

What was management doing during the delay.

If the required accommodations were complex or

simple.




Managements’ Request for
medical documentation must
be reasonable and only related
to the disability requiring accom
modation. In most situation
management c¢an- not ask an
employee for histher complete
medical record because it will
contain unrelated information.

Management must specify what type(s) of infor-
mation they want in regards to the disability, its
functional limitations and the need for reason-
able accommodation. If necessary, the em-
ployee should sign only a limited release form.

BE AWARE- if an employee submits insuffi-
cient medical information from his/her doctor
management can require the employee to go to
a doctor of management’s choice. But, manage-
ment must explain to the employee why the in-
formation is insufficient and allow the empioyee
time to submit the missing information.

Management can not demand medical informa-
tion when the disability and need for reasonable
accommodation of the employee has already
provided management with sufficient substan-
tiation of a disability and needs accommodation.

Normailly an employee can not choose what ac-
. commodation he/she wants. Management has
. to offer a job that removes workplace barriers to
* provide equal opportunity to perform the iob.

| The intent of the law is for management to pro-
¢ vide reasonable accommodations so an em-
ployee can enjoy the benefits and privileges of

employment.

Benefits include training, services, cafeteria ac-
- cess and even parties/social events at work.
' This extends to information being communi-

cated o everyone else.

TYPES OF ACCOMMODATIONS

Management must accommodate the disabied
employee even if it means they must:
Restructure Job - modifications that change
(redistribute) the non essential (marginal) job
functions an employee is unable to do.

GRANT LEAVE - as necessary for things like getting
medical treatment, recovering from an illness related
to disability , avoiding temporary adverse conditions
at work ( such as heaters going out causing extreme
cold ) for an employee whose condition would be
harmed or receiving training related to the medical

elements of the disability.

MODIFIED SCHEDULE -
management must allow a
disabled employee to work a
modified or part time sched-
ule as a reasonable accom-
modation. § the schedule
modification is needed and it
does not cause undue hard-
ship on USPS, management
must provide it. Even ex-
tended breaks , if needed ,
can be granted.

REASSIGNMENT- Management must reassign dis-
abled employees when they can not perform the es-
sential functions of their current position with or with-
out reasonable accommodation.

But, the employee MUST be “qualified * for the new
position and reassignment should be the last resort.
If management can accommodate the employee on
his/her current job so as to allow the employee to do
the essential duties management must do so. But, if
both the employee and management agree that reas-
signment is preferred then the reassignment should

be made.

Reassignment is to be made without loss of pay or as
close o the current pay as possible. If assigned to a
lower level job it must equivalent to status, geo-
graphical location and benefits. However, a reassign-
ment can not be a promotion. To get such a promo-
tion the employee must bid or compete for any job
that result in being awarded a promotion.

MODIFICATION OF POLICIES - if needed to accom-
modate an employes’s disability , and unless man-
agement can show an undue hardship, management
must modify ifs policies. Poiicies fike break times,

eating at work, sitting while cas-

%'“: G ing, etc. can be modified.

y And of course no extra benefits
should be granted.




'UNDUE HARDSHIP

ON THE EMPLOYER |

Management will attempt to use
the law that allows them to deny
reasonable accommedation if it
causes “undue hardship.”

management claims
they must

When
“undue hardship”
base the claim on an individual-

ized assessment of the instant situation and show
that accommodation would cause a significant

difficuity or expense.

Management's claim that they spend more than
$600 million on injury related costs is not a valid
reason for its denial of reasonable accommoda-

tions.

The laws (ADA, Rehab Act etc.) are intended to
cause management to consider all possible
sources of funding when assessing whether a par-
ticular accommodation is too costly. Management
must consider and determine:

$ - the nature and cost of the accommodation.

$- the overall financial resources of the facility,

number of employees working, effect on
expenses and the resources of the facility.

$. overall size and type of facility. Is it part of a
larger organization?

$- type of operation, structure and |
functions of the workforce, geo-
graphic separateness, admin- €]
istrative/fiscal relation to facility | - &b
needing accommodation.

$- impact of accommodation on
operation of the facility.

Even if management determines that a particular
accommodation will create an undue hardship, if
there is an alternative accommodation that will not
cause hardship they must provide the second ac-

commodation.

Hardship can not be claimed because of the mo-
rale of others mav be affected or because of fears
or prejudice of other employees.

oy

However, disruption tc other employees’ abilities to
work may be a reasonable issue to consider.

Often management will use the contract as an ex-
cuse not to accommodate employees. Under the
ADA management is obligated to try and reassign
or accommodate an employee so that the workplace
barrier is removed without violating the CBA.

However, if this is not possible the law allows for the
Union and management to negotiate variances to
the contract so management can provide the ac-

commodation.

The exception to this is interesting.
If the wvariance of the contract
causes undue hardship on employ-
ees ( when does management
really care about hardship?) as-
sessed on a case by case basis es-
pecially as to the duration and se-
verity of adverse effect caused by that variance.

Management must provide evidence of the undue
hardship and articulate the significant difficulties or
expenses that would be incurred if they provide the
accommodation.

The Postal Service Handbook (EL 307) is a good
reference source. it contains management’s policies
on reasonable accommodations.

It gives examples of workplace modifications, dis-
ability checklists, references to the Architectural Bar-

riers Act, accommodation examples.

in fact the handbook ( and previous issues also )
contains excerpls from actual case law. Of course
the citations are ones won by the Postal Service.

Nevertheless the Handbook is good reading. Just
like the US Postal Service Safety Policy, the official
policies of the Postal Service on accommodations,
reassignments and treatment of the ill and injured
are the best in the USA on paper!

But, as any postal employee with more than 90 days
of service can attest to— Management hardly ever
practices what it preaches.

However, it is up to empioyees, together with their
Union, to fight and ensure management meeis iis

contractual and legal obligations




FITNESS FOR DUTY
- EXAMINATIONS

Management claims they
can schedule a Fitness
For Duty Examination at
anytime to safeguard an NI
employee’s health and g2
protect the interests of the
U.S. Postai Service.

Unfortunately, our experience with postal com-
pany doctors has been monstrous. It appears that
management uses Fitness For Duty Exams as a
means to harass and disrupt employees.

Equally unfortunate is the fact that postal regula-
tions permit such examination. However, they are

not exempt from being challenged.

EL 311 allows management to schedule fitness
for duty exams if an employee claims or is unable
to perform duties because of a disability, occupa-
tional injury, non occupational injury, iilnesses or
injuries. If the employee has less than five years
of service , and not eligible to retire, the handbook
actually directs the supervisor to terminate the in-
jured worker. (EL 312 is soon replacing the 31 1)

EL 513 allows management to schedule fitness
for duty exams when the reason for sick leave us-
. age is of such a nature as to raise justifiable
- doubt concerning the employee’s ability to satis-
factorily and/or safely perform duties.

* EL 540 aillows management to schedule fitness
_ for duty examination upon medical justification,
| but in no way is the exam to interfere with treat-
" ment for compensable injury. If the postal doctor's

opinion or report conflicts with the empioyee’s
“doctor the issue is referred to OWCP. OWCP
' makes the determination not management.

- CBA under Atticle 13 alflows for fitness for duty
| examination anytime management questions the
status of an employee’s light duty. But, the con-
‘tract provides for a 3rd doctor’s opinion if there is
‘conflict between the company doctor and the em-
ployee’s doctor. The 3rd doctor is selected by the
Union and management. The 3rd doctor's opinion

lis final.
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An employee scheduled for a fitness for duty exam is
obligated to report or face disciplinary action. All time
spent by the employee waiting for the exam and time
used for the actual exam is on the clock.

EL 806 is the USPS Medica! Handbook. it too allows
management to schedule fitness for duty examina.
tions to determine if an employee is able to continue
working after extended periods of absences.

ELM Chap. 860 allows management fo schedule fit-
ness for duly exams at any time and to repeat as of-
ten as necessary.

When a supervisor requests a fithess for duty exam
he/she must attach enough information about the em-
ployee’s duties and working environment to allow the
postal doctor to make a well —informed assessment.

MI-EL 860 is a management instruction issued in
September 2000. It contains comprehensive instryc-
tions for fitness for duty examinations.

These examinations are as a result of concems
about an employee’s ability to perform his or her job,
based on observations of a supervisor, manager or
medical personnel.

What are some of these observation factors? It
can be a significant change or deterioration in the
employee’s performance or failure to maintain regular
attendance. The reason for an exam can be related
to an on the job injury or management identifies a be-
havior that should be medically evaluated.

Even marked increases in rest room use, change in
behavior after lunch, deterioration of personal hy-
giene, messy work place and inattention to work du-
ties or progressive deterioration in concentration
and memory can lead to a fitness for duty examina-

tion.

Mi EL 860-2000-7 ,as the instructions is referred to,
states supervisors should discuss unusual behavior
with the employee and offer an opportunity to submit
medical or other documentation to explain the behav-
ior and offer the services of EAP.

Form 2492 is used to request a Fitness For Duty Ex-
amination, along with a narrative from the supervisor
and pertinent documentation in the supervisor's pos-

Segs8i0n.




Fitness For Duty Examinations can be and should
be challenged when they are abusive. Even the
doctor who gave the exam can be the discriminat-
ing official in an EEO complaint. ( more on that

later }.

The supervisor forwards the request fo the instal-
lation Head. The Occupational Health Nurse and
Labor Relations review the request. The request
must have adequate supporting documentation.

A steward should request this documentation in
writing when challenging a Fithess For Duty
Exam or resultant denial of light duty.

The employee is to be notified in writing of the
date, time and reasons the fithess for duty is
necessary. A fitness for duty assessment is not
the exam but the determination of management
after the exam is complete. The postai doctor in-
terprets the finds for management and the em-

ployee.

The MI states that management can request an
emergency fitness for duty exam if a worker ex-
hibits acute and unusual behavior that could
result in imminent harm or injury to the em-
ployee or others or interferes with the perform-

ance of his/her job.

Management gives examples of behavior that
could resort to workplace violence:

Argumentative behavior toward supervisor or
other workers, unusual interest in news reports
related to violent acts, fighting at work, state-
ments demonstrating specific plans being made
to bring harm through violence and of course sub-
stance abuse.

The supervisor is 1o get concurrence from the fa-
cility manager , the occupational nurse or contract
docior informing them that an emergency EXar-
nation is needed after which the employee 18 10

appropriately transported to the medical facility. The
M! does not state who transports or how the transpor-

tation is to be provided.

Stewards MUST not lend themselves to transporting
employees to medical facilities without express au-
thorization from the Local President.

The MI goes into the evaluation of an employee’s
mental status and on assessing the effects of psy-
chotropic medicines. Dangerous assessment is to be
addressed by the doctor. This includes questions
such as, are to the employee posing a threat, the na-
ture and severity of the potential harm, the likelihood
that the harm will occur , the imminence of the harm
and actions required to content with the problem.

Psychiatric Fitness For Duty Exam pose an inter-
esting challenge. They should normally follow a gen-

eral fitness for duty exam.

When a Psychiatrist exams an employee Attachment
2 Instructions has to be completed by the doctor. A
steward should request this document when chal-
lenging these types of exams or resultant adverse ac-

tions.

In some Local's past practice provides that an em-
ployee can request a representative to be present
during the exam. Only stewards authorized by the Lo-
cal President should attend these examinations as

Union Representatives.

Usually, the results of the fitness for duty exams are
sent from the examining doctor to USPS medical
personnel, who in turn issue notice to management.

Management normally sends notice to the employee.
Often there is an interview with the employee. An au-
thorized shop steward may be present if the em-

ployee so desires.

Do not expect management to be kind and gentle.
They are determined to reduce the work force. if the
employee is found unfit he/she may be given options
such as retirement or terminations but rarely is light
duty offered first. The employee
should challenge the results as
appropriate and if need be request
Light/Limited Duty. The employee
can aleo submit a request for th
medical report to be sent to his/her )

dociorn




SURVIVING WHEN |
LIGHT DUTY IS DENIED

Many postal workers live check to
check and most are only able to sus-
tain themseives up to two pay periods
without income.

When an employee is injured at work

he/she can file a Workers Compensation claim
with their immediate supervisor. The payment of
compensation is not steady or reliable. Things get
even worse if the paperwork or medical report
somehow gets fowled up or management decides

to play games.

Employees injured off the job must rely on sick or
annual leave ,as well as, any fringe benefit acci-
dent or insurance plan.

| believe it is safe to say that most, if not all, in-
jured workers want to work. As soon as they can
get back to work they will,

As discussed in previous parts of this booklet the
union has negotiated the light/limited duty provi-
sions as protection against economic loss.

~ But what about salary if light/limited duty is
 denied? This is a personal matter but there are

some things to consider;

An employee may use sick leave. However, on
the PS 3971 the employee should state-
“Forced 1o use leave-failure to accommodate™.
The employee should then file a grievance for
the denial of light duty and to have the leave
restored. Sick leave , if approved, will cover the
employee without loss of income for a while.
An employee may use emergency annual
leave. On the PS 3971 the employee should
state “Forced io use leave-failure to accommo-
date” Depending on the leave balance this
foo can provide income for a time being. A
grievance for the deniai of lightlimited duty
should be filed and for leave restoration.

A employee, who was on the rolls of OWCP
who partially recovered and management re-
fuses to provide limited duty , may file a CA-7
for workers compensation.

1.

B
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The employee should write a letter to OWCP ang
inform them that management has failed to provide
suitable employment. It is going to take some time
to get OWCP to respond and provide compensa-
tion. After a two week period the employee should
follow up with a call to:
The Claims Examiner at OWCP.
The Claims Examiner Supervisor
U.S. Congressman/ U.S. Senator
USPS Injury Comp. Office
. Employee may apply for SS! at
the closest Social Security Ad-
ministration office. He/she also _
must provide a medical state-
ment as to the disability. SSA
determines eligibility.

Ju & 8 a

. An employee may choose not to take sick or
annual leave and instead file for unemployment
insurance with the state unemployment office.
Depending of the state laws an employee may
be eligible for several weeks of payments, and
may also qualify for food stamps.

Benevolent Fund Assistance. The L.A. Local
and some other locals offer assistance to em-
ployees suffering at the hands of management.
The L.A. Local , for instance, helps employees
with food . The AFL-CIO has community assis-
tance programs for union members that can
help pay for utilities and other necessities. Also,
fringe benefit programs like the APWU Accident
Benefit Associations or Voluntary Benefits Pro-
gram may offer different insurance coverages,
Of course, employees are going to seek leave
restoration , leave buy back, full back pay and
benefits through the grievance, EEQO, MSPRB
procedures,

it is not going to be an easy battle. The employee
has to realize he/she is fighting a $70 billion dollar
corporation of the US Govemment.

But, the union member is not alone. The Union is a
valuable asset to postal employees. The Union is
only obligated to represent non-members in the
grievance-arbitration procedure. The Union is NOT:
Obiigated to fie EEOs for
non members.

Obiligated to file MSPBs for
non members,

Obligated fo assist non-
members with OWCP ¢laims.
Provide assistance with food (
of utilities, :
ITPAYETOBELONG 1]
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FIGHTING BACK

Previous parts of this
bookle! have made ref-
erence to various forms
of appeals.

Let us review them

again:

GRIEVANCE-ARBITRATION PROCESS

Stewards are reminded to apply all the principles
of investigation, facts gathering, documentation
and presentation when handling Light Duty issues

at Step 1.

The time limit for filing a grievance is 14 calendar
days from the date of the infraction (e.g., light
duty denied, schedules altered, bumping etc.
(Please review pages 2-11).

There are several ways in which to appeal these

grievances:

Article 2 - appealed direcily to Step 2 if con-
tending there is discrimination. Make sure to
also cite all other applicable contract arti-
cles in brackets. Of course, the case must
be fully deveioped and the remedy stated in a
clearly well rationalized statement. The case
file must not be delayed. The Step 2 Union
Designee will prepare the appeal and meet
within 7 days. These type of issues must not
be delayed. Line 6 & 7 should state that the
grievance is appealed pursuant to Article 2

-

If the grievance is not resolved or settled at
Step 2 it is appealed to Step 3. One way fo
appeal the grievance directly to arbitration is
to make the main thrust of the grievance
violations of the health of the employee and
the LMOU. The issue may be stated on the
Step 2 appealasa - VIOLATION OF
PROHIBITED DISCRIMINATION/LMOU.

{ or something similar)

Article 14- appealed directly to the Joint La-
bor-Management Safety and Health Commit-
tee. This type of appeal must be filed within
15 days. ( Be careful when doing this— get di-
rection from the Local Office ). The Committee
may not meet soon enough fo address the
problem. Denials by the Commitiee can be
appealed directly to arbitration. The issue may
he stated on the Step 2 appeal as a— VIOLA-

Article 13/30- must be filed within 14 days of the
infraction at Step 1. Please review the SOP found
in pages 2-11. The grievance must be filed at
Step 2 within 10 days of securing the supervisor's
initials. The Step 2 Union designee develops the
appeal and meets with the Employer within 7
days. If the grievance is denied it can be ap-
pealed directly to arbitration if the main thrust is a
violation of the provisions of the LMOU. The is-
sue may be stated on the Step 2 appeals as a-
VIOLATION OF LIGHT DUTY RESPONSIBILITY/

LMOU

Remember to cite all other relevant contract articles
in your appeal and fully document the case.

bk
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THIS REVIEW 15 AN OVERSIMPLIFICATION OF THE GRIEVANCE-
ARBITRATION PROCESS. REVIEW ALL TRAINING MATERIALS
AND DIRECTIVES ISSUED BY THE LOCAL ON GRIEVANCE PROC-

ESSING AND APPEALS.

UNEMPLOYMENT INSURANCE CLAIMS

These claims are filed with the State Unemployment
Office (EDD) usually over the phone. Employees usu-
ally have to wait for a period of time before they can
file ( check with your unempiloyment office ). In some
cases postal management may challenge the claim.
However, an employee should proceed with an ap-
peal and request a hearing. The L.A. Local provides
representation for members in unemployment hear-
ings. The employee should contact the Local Union
Office for assistance or direction. ( see section on
Surviving When Light Duty Is Denied )

SSi
An employee may make a claim for assistance from

the Social Security Administration. The employee
should contact the closest SSA Office ( call informa-
tion for phone number ). The process may be some
what bureaucratic but it is available. The SSA will
make a determination on eligibility to receive benefits,
Sick leave usage or availability may be an issue ,as
well as, spouse’s ability to provide subsistence. The
Local will issue more information on this issue in the

near future.

FOOD STAMPS

Depending on the circumstances employees may go
to the County Office and request assistance. Usually
the unemployment office or other state office directs
the emplovee on how io secure food stamps. The
empioyee must be careful not o be charged with

double dipping.




OWCP APPEALS

The Office of Workers Com-
pensation Programs (OWCP)
usually issues notice of ap-
peal rights. Most appeal time
limits for OWCP issues are 30

days.

However, | am addressing the failure of management

to restore an employee to employment, denial of lim-
" ited duty resuiting in lost time, improper job offer etc.
_ (Please see Limited Duty section.)

" An employee should secure representation in these
. matters. Often time what an employee writes will be
: used against him/her by OWCP to reject a claim or

! deny a benefit.

"1 A well written letter identifying the case number and
- the issue along with a medical statement may suffice

depending on what is being appealed.

]

Stewards who are not authorized to handle workers
compensation issues should refer the employee to
. the Local Union Office for assistance. Do not just re-
fer the employee. Prepare the employee by reviewing
‘the issues and providing preliminary information of
‘what may be needed. ( see Light Duty section)

MERIT SYSTEMS PROTECTION BOARD

MSPEB is a very legalistic appeals system that has a
_sstrict protocol on procedures. There is no particular
form required as long as all the information needed

~on the appeal is provided.

it is best to use the MSPB Form. It will ask various
gquestions including what “defenses” the employee is
sontending, issues of discrimination, harmful error
and violations of law. ( see section on Restoration

Rights)

An MSPB Administrative Judge will issue an Ac-
knowledgement Order that will direct the Postal Ser-
ice and the employee to take specific actions.

in MSPB proceedings the record is pretty much es-
ablished before the issue ever gets to a hearing. The
.«dministrative Judge has wide legal discretion on
matters of law. However, the judges ruling may be
ppealed fo the full Board and ullimately result in the

ding of a suit in federal court.

EEQ COMPLAINT PROCESS

An EEOQ request for counseling may be filed {along
with a grievance depending on current Local policy)
within 45 calendar days of when the employee was

discriminated against.

[N

' Normally within 21 days of receipt of the EEQ coun-

seling request management conducts a final inter-
view. The employee may file a formal EEO complaint
within 15 days of receipt of the final interview.

Issues to consider:

We DO NOT participate in REDRESS.

When requesting EEO counseling an employee
does not have to use management's form. The L.
A. Local has developed an EEQ Form. On that
form when stating the issue it should be general
but precise. (e.g., “ | was denied reasonable ac-
commaodation and treated differently than others
who management considers able bodied” OR ¢
Management has refused to honor my request for-
reasonable accommodation and is jeopardizing
my health by deliberately refusing to abide by its
own policies and applicable laws/reguiations”))

At this point comparative employees do not have
to be cited. In fact the employee does not have to
prove anything at this point. However, in EEQ
cases the burden of proving a violation of the
law is with the employee not the postal ser-
vice. { see section on Accommodation )

The remedy must be properly developed and
stated. The remedy can be very generai and be
made more specific as the EEO progresses
through the system.

The empioyee must meet all time limits.

The employee should cite other purviews (e.g.,
race, color, sex, age { if 40+ years old} ) in addi-
tion o disability. If necessary as the complaint
goes through the system the other purviews can
be dropped or modified if a prima facie case can-
not be established for any one of them.

-

At the formal stages the process becomes more le-
galistic. Management will make several attempts o
reject the complaint. Please refer to the Local’s Book-
let on EEG Processing. Only authorized Stewards
may represent employees beyond the initial filing of
the counseling request as per Local Policy.

This review is an over simplification of the proc-
ess. Please be aware that these appeal forums
need special case management Only duly au-
thorized and trained advocates should attempt to

handle such appeals.
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