Don’t let the
badge and
oun fool you!

Dealing with the postal
inspectors.

DMI - APWU
2002




s

AMERICAN P0§TAL WORKERS UNION, AFL-CIO

Telephone ' ) M d '
{609} 273-1551 e m 0 ra n u m 302 Harper Drive
Suite 307
Frone the Offkce of JEFF KEHLERT Moorestown, New Jersey 08057
Natlonal Businesy Agent

Clerk Division, Philedelphia Reglon

TO: Brothers and Sisters

SUBJECT: Surviving the Peostal Inspection Service

PosTAL INSPECTORS. When workers of
the Post Office are faced with meetings,

conversations,  interviews, audits-—-any
interaction with Postal Inspectors—a great
deal of confusion, concern and unease
exists. Over the decade of the 80’s up
through the present, Postal Inspection
investigations have touched and affected
ever increasing numbers of Postal Workers
from all crafts. The incidents of Inspection
Service solicited incriminating statements
which result in resignations, firings, arrests
and convictions of Postal Workers has

reached epidemic proportions.

This report’s
purpose is to give
American  Postal
Workers  Union
members a fighting
chance to survive
the Postal

Inspection Service onslaught of intimidation.
The report is designed to bring together the
information necessary for Amenican Postal
Workers Union members to know what
rights they have when confronted by the
Postal Inspection Service. The report also

gives advice on what to do in a wide array
of circumstances and scenarios. The report
will prove helpful to Shop Stewards as well

as members.

Stewards must know  what their
responsibilities are when called to represent
a worker during a Postal Inspection Service
interview. But, even before a steward
becomes aware and involved, each worker
must exercise contractual rights guaranteed
under our National Agreement. That is
where the battle is too often lost.

Remember, hundreds and hundreds of
APWU members have spoken to Postal
Inspectors on their own without Union
Representation. Many gave swom
admissions of wrongdoing, gave oral and/or
written statements. Most, if not all, were
fired. Management may have signed those
removals from employment, but the
employees fired themselves through their
own sworn admissions. Follow the
guidelines, the lifelines, contained in these
pages and survive as a Postal employee if
the Postal Inspectors come for vou.
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PURPOSE OF THE POSTAL

INSPECTION SERVICE AND
MEMBERS’ CONTRACTUAL RIGHTS

Many misconceptions exist regarding the
LAW ENFORCEMENT ARM of the United
States Postal Service—the Postal Inspection
Service.  The mission of the Postal
Inspection Service is clear—to enforce
applicable laws and regulations as they
relate to the U.S. Mail, Postal Service
accountable items, Postal Funds and conduct
of Postal employees. To accomplish its
objective, Postal Inspectors conduct
investigations of Postal Employees and
citizens outside the USPS. Our focus is on
the Postal Inspection Service vs. Postal
Workers. Part 666.6 of the Employee and
Labor Relations Manual, under Article 19
of the Collective Bargaining Agreement,

states:

666.6 Cooperation in Investigations
Employees will cooperate in any postal

investigation.

The Contract requires Postal Employees to
cooperate in all Postal investigations,
including those administered by Postal
Inspectors. Article 17, Section 3 of the
National Agreement provides for a basic
employee right when being interviewed by

Postal Inspectors.
ARTICLE 17, SECTION 3

If an employee requesis a steward or
Unfon representative fo be present
during the course of an inferrogotion
by the Inspection Service, such request
will be granted, Al polygraph tests will
continue to be on a voluntary basis.

For the language in Article 17.3 to have any
value to American Postal Workers Union

- members, . they must work and live by the

Jollowing rule:

WHENEVER A PERSON
IDENTIFIES HIM OR HERSELF
TO _YOU AS A POSTAL
INSPECTOR, DO NOT ENGAGE IN
ANY CONVERSATION OR ANSWER
ANY QUESTIONS WITHQUT A
UNION REPRESENTATIVE
PRESENT. YOU MUST REQUEST
A UNION REPRESENTATIVE AND
ABSOLUTELY REFUSE TO SPEAK
WITH POSTAL _INSPECTORS,
ANSWER QUESTIONS OR
COOPERATE IN ANY WAY
WITHOUT A UNION
REPRESENTATIVE. UNDER NO

CIRCUMSTANCES ARE YOU TO

GIVE _ANY KIND QF ORAL OR

WRITTEN STATEMENT.

To illustrate the circumstances under which
the American Postal Workers Union
member may have contact with Postal
Inspectors, the following scenarios have
been developed. Each 1s based upon actual
circumstances which have occurred or could
pccur 0 a Postal Worker.

SCENARIO I
A window cleric is on duty at the window

counter waiting on a line of customers, A
person approaches from the workfloor and




identifies him/herself as a Postal Inspector
and begins making some small talk.

WHAT TO DO

The clerk immediately tells the Postal
Inspector that he/she wants a Union
Representative.  The clerk answers no
questions and responds with no comments to
the Postal Inspector. The Postal Inspector
may insist this is not an investigation and
that he/she is just being friendly. The clerk
must neither accept nor believe that. Postal
Inspectors often cover up their intentions
with lies and half-truths. If the Postal
Inspector continues to persist, the clerk must
ignore him/her and/or get the manager and
tell the manager the Postal Inspector is
disrupting and distracting the clerk from
performing his/her duties carefully and
exercising reasonable care.

SCENARIO I

A manager or Postmaster approaches an
employee on the workroom floor and orders
the employee to report to the office because

"someone wants to speak to you.”

WHAT TG DO

A.The employee asks the
manager/postmaster who it is that they
are to speak with. If the answer Is a
Postal Inspector, then the employee must
immediately request Union
Representation.  If the manager or
postmaster refuses to tell the employee,
thent the employee requests a Union
Representative.  The employee should
not refuse to follow the
manager/postmaster  instructions, but

should make it clear he/she is requesting
the Union Representative,

B. Once the employee gets to the office,
he/she finds the Postal Inspector waiting,
Immediately, the employee requests
Union Representation and remains
absolutely silent until one is provided.

SCENARIO III

Manager or Postmaster tells employee to
accompany him/her to the office. Once
there, the Postal Inspector is waiting.

WHAT TO PO

Same as Scenario lI; Employee requests
Union Representation and says nothing until
it is provided.

SCENARIO IV

"Customer” comes to window and says, "I
found this in parking lot {coil, roll, sheet or
book of stamps, money order, loose stamps,

etc.).

WHAT TO DO

Clerk immediately brings "found” item to
his/her manager/postmaster or, if none in
the office, call is made to the nearest
management official for the office. Postal
Inspectors have increased these set up scams
to "test" and “ensnare” Postal Clerks.
Clerks must never place the found item into
their accountabilities even temporarily. Ifa
supervisor or manager tells a clerk to keep
it in his/her accountability on a temporary
basis the clerk must insist on that instruction
in writing and retain a record copy.
Managers, when collaborating in Postal




Inspector *Scams”, sometimes develop "bad
memories” about improper instructions
given to employees. ‘

SCENARIO V

Manager/Postmaster gives a window clerk
excess stock that the requisition did not

support and corroborate,

WHAT T0O DO

Clerk must immediately bring the
manager/postmaster "error" to
Management’s  attention. The Postal
Inspection Service is involved in the "extra
stock” test/scam. A clerk must never retain
that extra stock in his/her accountability,
even on a temporary basis. If a
manager/postmaster tells the clerk to keep
the stock, insist on that order in writing.
Again, postmasters/managers develop bad
memories when collaborating with the

Postal Inspection Service.

SCENARIO VI

Postal Employee finds mail article opened
on workroom floor, cash or other valuables

exposed/loose.
WHAT TO DO

Employee must immediately tell
manager/postmaster what was found. If
possible, avoid handling the article and
especially its contents. Postal Ingpectors
often "test” employee’s integrity by leaving
“set ups” of money, jewelry, iapes, CD's,
etc., in opened conditions on the WOTKIoOm

floor.

SCENARIO VI

- Postat Employee finds money/stamps on

floor of Post Office without mail article.

WHAT TO DO

Employee must immediately turm in
whatever was found. Employees must never
pocket even a penny or nickel or a 1€ stamp
found on the workroom floor.  Postal
Inspectors do oversee "loose funds” scams
to ensnare Postal Employees.

SCENARIO YHI

Customer at the window picks up postage
due articles and insists he/she does not need
a receipt. Customer leaves before receipt is

prepared and given.
WHAT TO DO

Clerk must ensure that the stamp and or
meter strip is applied for the amount of
postage paid. Clerk should also bring the
customer’s refusal to management’s
attention. Postal Inspectors working with
Postal Management have run hundreds of
postage due scams whereby fictitious
companies open Post Office boxes and begin
receiving postage dve mail. The Postal
Inspectors hope to catch a clerk failing to
apply postage to postage due receipts so
misappropriation of Postal funds can be
alleged. All window clerks must run meter
strips or apply stamps for postage due
transactions without exception.

SCENARIO IX

Employee gets a phone call at home from a
Postal Inspector.

R




WHAT TO DO

Employee tells the Postal Inspector he/she
will not speak to him or her over the phone.
Then, the employee must hang up the
phone. The employee then must
immediately contact a Union Representative.

SCENARIO X

Employee receives a visit at home from
Postal Inspectors.

WHAT TO DO

When the employee answers the door and
the Postal Inspectors identify themselves,
the employee must not let them in his/her
residence or speak to them.  Postal

Inspectors have ample opportunity to talk
with employees at the Post Office, on the
clock, with Union Representation. Postal
Employees must never speak to Postal
Inspectors off the clock at home or
anywhere else. The employee must tell the
Postal Inspectors he/she will not speak to
them or see them off the clock, either at
home or at any other location. The
employee then must immediately contact a

Union Representative.

SCENARIO XI

Postal Inspectors tell an employee that
he/she is not entitted to a Union
Representative because he/she is not the
subject of the investigation. The Postal
inspectors explain that they must ask some

questions about employee
WHAT TO DO

The employee must not answer any
questions or discuss anything with any

Postal Inspector, unless, once requested, the
Union Representative is provided and
present. If the employee is told he/she is
not the subject of the investigation and is
not entitled to Union Representation, the
employee must still insist on a Union
Representative and not answer questions or
cooperate In any way without the Union

Representative.

SCENARIO X1

Postal Inspectors refuse Union
Representation to an employee during an
investigative interview.

WHAT TO DO

The employee must stand fast and refuse to
answer any questions, write any statements
or respond in any way to Postal Inspector’s
questions or comments so long as the Union
Representative is not present. The
employee must remain calm and silent.

SCENARIO XIII

Postal Inspector tells an employee if he/she
does get a Union Representative, the
Inspection Service will not be able to "help”
the employee, prevent a jail sentence,

firing, etcetera.

WHAT TO DO

The employee must never believe any Postal
Inspector when such “promises or
"assurances” are given. Postal Inspectors
are in the business to get convictions of
Postal employees.  Postal Inspectors are in
the business to get resignations of Postal
Employees and to obtain evidefice and
confessions leading to firings of Posal
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Employees. Postal Inspectors will often use
the false ploy of "promising” employees
certain conditions or results if the employees
"cooperate”, ie., give sworn admissions to
misconduct and/or  illegality. Such
“promises” and “assurances” are summarily
denied by Postal Inspectors in court and at
arbitration. The employee must insist on
Union Representation, remain silent, and
not cooperate in any way without Union

representation.

SCENARIO XIV

Postal Inspectors tell an employee that they
have an audio or video tape of the employee
in the act of some wrongdoing and that an
admission will benefit the employee’s

situation.

WHAT TO DO

The employee must never accept any threat
of an audic or video tape on the part of
Postal Inspectors as factual. Postal
Inspectors regularly use fabricated video or
audio tapes as threats to intimidate
employees into admissions.

SCENARIO XV~

An employee is approached on the
workroom floor by a uniformed repair
person, delivery person, Postal worker,
civilian, that does not work at the
installation, making small talk and asking

guestions.

WHAT TO DO

The employee must ask the person L
identify him/herself. The employee should
not engage in any discussions with an
unknown person on the workroom floor.

1111111

Postal Inspectors often pose as citizens,
Postal employees, visiting —managers,
delivery persons, etc., to infiltrate the Post
Office and gain confidence of workers.

SCENARIO XVI

Postal Inspectors teil an employee there is
no Union representative available and that

cooperation is required without delay.

WHAT TO DO

The employee must tell the Postal Inspectors
he/she will cooperate, but only with a Union
Representative present. Often, Inspectors
will attempt to coerce responses to questions
when they allege no Union representative
can be found. The employee must stand
fast and assure the Postal Inspectors he/she
will cooperate once the Union
Representative becomes available. This is
regardless of whether the availability occurs
in hours, days or weeks.

THE FOLLOWING ARE DO’S AND DON"1s
OF SURVIVAL WHEN POSTAL INSPECTORS
APPROACH YOU: :

DO always insist on Union Representation
whenever anyone identifies him/herself as 2

Postal Inspector,

DON’T ever speak to Postal Inspectors
without Union Representation;

pDON*T  ever take a lie-detector test
(polygraph) under any cireumstances;

DON'T  ever give a written or oral
statement  when requested by Postal
Inspectors.
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Americans, as law-abiding citizens, believe
for the most part that law enforcement
officials like Postal Inspectors are honest,
fair servants of the public good. Contrary
to that belief, Postal Inspectors are not part
of the symbolism and image portrayed by
the picture of the helpful policemen we all
remember from our childhood.

Postal Inspectors are in the business of
causing resignations and firings, arrests and
convictions of Postal Workers. That is their
function.  Postal Inspectors are not in
business to assist workers or protect
workers’ rights. Postal Inspectors will use
any and every means at their disposal to
justify their existence, their employment and
the resources and monies expended in the
course of their investigation. They will
misrepresent, threaten, promise and outright
Lie to serve their purpose of obtaining a
resignation, firing or conviction.

Postal Inspectors must never, never be
trusted or relied upon by Postal Workers.

The Questions/Answers portion of this
report is reprinted from the Pennsylvania
State APWU publication. I also thank Mark
Primerano, President of the St. Mary's,
Pennsylvania APWU for his contribution to
the concept of this report.

If you have any questions or need additional
copies of this report, please contact me:

JEFF KEHLERT
National Business Agent-Clerk Craft
American Postal Workers Union, afl-cio
302 Harper Drive, Suite 302
Moorestown, New Jersey 08057

or call: (609) 273-1551

Yours in Unionism, I am

National Business Agent
Clerk Craft

JDK:svv
QPEI #2
afl-cio







Part 1
Article 17 Section 3

“If an employee requests a steward or Union representative to be present during
the course of an interrogation by the inspection service, such request will be

granted.” All polygraph tests will continue to be on a “voluntary basis”.

The foregoing is an excerpt from the National Agreement and it raises some

questions of significant importance to the craft employees represented by the

American Postal Workers Union.
Some of the most frequent asked questions are:

1. Q. When should | request a union representative?
A. As soon as an individual identifies themselves to you as a Postal

Inspector and they advise you they would like to ask you some questions.
This request should include incidents {for window clerks} in which

inspectors count your stamp stock, where you could become the subject of

an investigation.

2. Q. Areinspectors required by contract language to advise you that you are
entitled to have a union steward present during an interrogation?
A. No. They are not required to inform the employee, nor will they inform

the emplovee. The responsibility rests with the employee to know

specifically what their rights are.

3. Q. What are yourrights during an interrogation by the inspection service in

which you could possibly be the subject of a criminal investigation?




A. The best possible advice to an employee during this type of situation is
to remain silent. Advise the inspector that you intend to seek legal counsel.
Then when you have engaged the services of an attorney you will cooperate
with their investigation. One rule to remember is that if enough evidence
had been gathered to establish criminal culpability, they will advise you of
your rights under law and proceed with formal criminal arraignment. If, on

the other hand, they continue the interrogation, in general terms, they

probably are still fishing for evidence.

. Q. Whatis PS1067, U. S. Postal Inspection Service warning and waiver of
| rights, and should I sign this form if requested?

A. The PS1067 is commonly referred to as the Miranda warning;
essentially itis an official warning before you are asked any questions and it
is a waiver by the employee of their rights. [A copy of PS1 067 Numbered
Addendum #1 is part of this Guide] Under no circumstances should an
employee sign this form until they have engaged legal counsel.

Usually the PS1067 becomes part of criminal investigation when the
investigation focuses on an employee who has become the prime suspect.

. Q. If a craft employee is temporarily assigned to a management position
(e.q. Officer in Charge or Acting Supervisor) is he/she covered by the
provisions of the National agreement with respect to union representation
during an interrogation.

A. Yes., An employee on a temporary assignment to a management

position has all the rights applicable to his/her requiar position, not those

applicable to the temporary position.




6. Q. What is an Investigative Memorandum?
A. After the completion of an investigation criminal or otherwise an
investigative memorandum is furnished to local management. Itserves asa
formal record of given attention and the inspector’s findings. Also, they
serve to present evidence in support of charges that may be issued by the
Postmaster or other administrative official against an employee. The
union has every right to request copies and review all material relied upon
to support the reasons for an advance notice from the Postmaster or other
administrative official of a proposed suspension or discharge and that all
facts, including affidavits or other exhibits must be made available in
connection with any grievance appeal or arbitration proceeding. See a
copy of An Official Investigative Memorandum Addendum #2.

7. Q. Are there any situations in which an employee should agree to a
polygraph test?
A. In accordance with the National Agreement, polygraph tests are
voluntary. It is not a good idea to volunteer for a polygraph examination

until the employee obtains the advice of legal counsel.

8. Q. What is the role of a union steward/representative during an inves-
tigatory interview?
A. This is perhaps one of the most important functions that a union
steward/representative is confronted with. Refer to Addendum #3 and #4.
The union steward/representative should not remain a passive observer.
Although the union steward/representative has every right to participate in
investigative interview, representing a craft employee, the facts of life are

that the inspection service uses intimidating tactics in an attempt to reduce




10.

any input the union person might have during the investigative interview.
The union has an obligation as the collective bargaining representative to
take an active part on behalf of the employee being interviewed.

Bear in mind not to become argumentative or engage in legal discussions
with the inspection service. If the situation becomes entangled in inter-

pretations of law or in legal opinions, the best advice to give to an employee

is to seek legal counsel.

Q. Are all Postal Service employees required to cooperate in Postal

investigations?
A. Yes. All Postal Service employees are required to cooperate in a Postal
Service investigation. When an employee has been arrested for violation of

criminal law, or when the investigation of a violation of criminal law has

reached the accusatory state, e.g. the investigation had begun to focus on

the employee as a suspect in the investigation, the employee must be

informed of his Constitutional rights against self-incrimination. He/she is
entitled to remain silent there after or to refuse to answer questions except
in the presence of his/her attorney. [see addendum #1] This warning is

based upon the United States Supreme Court decision of Miranda V.

Arizona, 384 U.S. 436. All law enforcement officers are required to give

persons under investigation an explanation of their constitutional rights.

Q. Can an employee request the presence of a union steward and an

attorney during questioning?




11.

12.

A. Yes, the employee is not required to make an election between having

an attorney or a union steward/representative present; he/she is entitled to

the presence of both.

Q. Are Postal Inspectors authorized to issue letters of charges or recom-
mend disciplinary action against an employee?

A. No. Inspectors are not authorized to issue letters of charges or
recommend disciplinary action in any manner. Inspectors similarly must
not make recommendations or give opinions to management personnel

with respect to the disciplinary action to be taken against an employee.

Q. Is an employee required to make a written statement when requested
by the Postal Inspection Service?

A. No. ltis the position of the union that there is no requirement legal or
contractual to submit a written statement to the Postal Inspection Service
when they should make this request. Any statement written or recorded is
voluntary. It should be of extreme importance for the emplovee to consult
an attorney if this situation should arise. Consult an attorney before givinga

statement, written or oral.
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Part Il Analysis and Interpretation for the Union Steward

In Part I we discussed some of the more frequently asked questions with respect
to the rights of an employee during an investigative interview with the Postal

Inspection Service. In Part Il we will analyze and discuss some of the more

technical aspects of representation. For example:

A. Obligation of representation
B. Investigation of Non Postal Offenses

C. Analysis of charges and evidence

Under the terms of the National Agreement, the union has an obligation te

represent the craft employees for which we have exclusive representation. This

y contract enforcement with postal management, but also should
s in contacts with the Postal

includes not onl
the occasion arise to represent craft employee

Inspection Service.
As Postal employees we are subject to investigation by Postal Inspection Service

for off duty as well as on duty. Generally, off duty non-postal offenses subject to

investigation will include, but are not limited to:

Serious acts of criminal violence
Use of fire arms or other dangerous weapons in the commission of a crime

o W

Grand larceny, burglary, embezzlement, or robbery

O

Sale or possession of narcotics or dangerous drugs
Any offense that may be directly job related, such as, but not limited to,

e

reckless driving when the employee is a motor vehicle operator.




Frequently as a result of off duty arrest [non postal offenses] the employee will
receive disciplinary action from the Postal Service, based on the investigative
memorandum from the Postal Inspection Service. In particular, if the incident in
question generates adverse publicity for the Postal Service. Many instances of
disciplinary action against an employee is initiated before the employee has had
his/her case adjudicated in a court of law.

The legal aspects are outside of the union steward’s concern in this situation.
However, particular attention to the time limits in processing the grievance should
be the primary concern of the steward. Many times an employee is exonerated of
the charges, and a properly processed grievance results in reinstatement for the
employee.

In appealing the grievance the steward should request all evidence, exhibits,
statements including a copy of the investigative memorandum in connection with
the grievance. Careful attention should be directed to this material noting any

conflicts in statements or procedural errors in the advanced notices of disciplinary

action.

Example:

Conflicting dates or times or conflicting witness’ statements
b. An expression by management in the disciplinary action that they relied
solely on the Inspector's memorandum in issuing this advanced notice of

disciplinary action. Postal inspectors are prohibited from formulating

charges against an employee.

This is supported by Arbitrator Dash in case EIC-2B-D-855 & 856.
“Rut for local management to have done nothing else, to have drawn no
conclusions from the quetations of the investigative memorandum, and to

have failed to express such conclusions in the form of “charges” against the




grievant, left a void in the December 7, 1981 “Notice of Removal” that

could not be filled by some later written conclusions of local or higher levels

of postal management.
The discipline must meet the “test of a just cause” as defined in Article 16,

Section 1. |
d. Management must be specific in their disciplinary charges article 16,

Section 5. “Suspension of more than 14 days or discharge.”

Often union stewards become panicky when they process a grievance in which
the Postal Inspection Service is involved. Remember, they are not cloaked with a

mantle of infallibility. Investigate the grievance, collect the facts involved in the

case, and ask yourself the six success questions:
Who?

What?

When?

Where?

Why?

How?

N s

Stewards should give special attention when craft employees with responsibility

for financial accountability receive suspension or removal notices for alleged wrong

doing. The burden of proof falls upon management to support these charges. There

is significant arbitral reference established in this area, for example:




No. AB-N-10855 Arbitrator Gamnser stated “In such an instance, in the
opinion of the undersigned, the ‘Beyond a reasonable doubt' standard, -

must be met by the employer. The grievant's reputation cannot be

shattered by employing a lesser standard.”

NS8C-IE-D Arbitrator Zumas; “While the standard of proof in a discharge
case {preponderance of evidence) is a lesser standard than required than
that required in a criminal prosecution {beyond a reascnable doubt), the

burden is nonetheless, a heavy one.” Surmise, speculation, or conjecture is

not allowed.

No. E8C-2D-D 7381 2 Arbitrator Dash; “The charges against Grievant (M.)
include that of ‘misappropriation of Postal Service Funds.” If this charge is
sustained by the arbitrator he would in effect, be labeling the Grievant as a
‘thief who helped himself directly by taking Postal Service Funds for his
own use, or indirectly by purposely, knowingly and intentionally settingup a
“Buffer” against future shortages in such a fashion as to enable him to profit
thereby. For the arbitrator to place such a label upon an employee, which
can affect his employability for his entire lifetime, the arbitrator is of the
conviction that such a charge must be supported not simply by a

‘preponderance of the evidence’. But by evidence which prove such

charges ‘beyond a reasonable doubt’.




When management issues charges which include, misappropriation of Postal
funds, mishandling of postage due funds, theft of postal funds ect. against an employee
it is as a result of a postal inspection investigation and the issuance of a memorandum
of investigation by the inspection service. The above referenced arbitrator’s positions
clearly show that the burden of proof falls upon management An important point for
the steward to remember, always treat all steps in the grievance procedure as if the case
will eventually be settled by an arbitrator. Additionally, do not speculate whether the
grievant is guilty or not guilty, have your facts organized, document carefully, call a state

officer or national officer if you need assistance, stay cool and act professionally.
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CHIEF POSTAL INSPECTOR
Washington, D.C. 20260

April 5, 1979

Mr. Emmet Andrews
Ceneral President

American Postal Workers Union, AFL-CIO
817 Fourteenth Street, N.W.
Washington, D.C. 20005

Dear Mr. Andrews:

Reference is made to the telephone conversation between you and

Deputy Chief Inspector, Kenneth H. Fletcher, on March 30, 1979,
regarding rthe role of union representatives in Inspection Service

interrogations,

The Inspection Service recognizes that a bargaining unit employee
has & right to have a union representatlive present during the
course of an Inspection Service interrogition if the employee so
requests. TIn our view, the union representative’s purpose, or
role, in such interregations is to safeguard the interest of the
individual employee who perceives a threat to job security and to
protect the interests of the entire bargiining unit. With reapect
to the individual employee, we believe that a union representative
may attem»t to clarify the facts, suggest other sources of informa-
tion, and generally assist the empioyee to articulate his/her
explanation. At the same time, exercise of the employee's right
may not {uterfere with legitimate Inspection Service preroga-
tives, and the Inspector has no duty to bargain with any union
representative. An Inspector may properly insist upon hearing
only the employee's own account of the nitter under investigation
£€rd need not listen to the representativ:'s version of what has

LTucopired.,

In eriminal matters, employees are entitled to exercise their
Constitutional rights agalnst self-inerimination by remaining
silent or refusing to answer questions except in rhe presence of
their sttriney, Before conducting a custodial interrogation of
an erployee during a criminal investigation, the Inspector must




CBR 79-1 Addendum No. 2
4/1%/78

advise the employee of the procedural safeguards articulated in
the Miranda case to secure the employee's privilege against self-
4nerimination. Included is his/her right to the presence of an
attorney, either retained or appointed. The presence of a union
representative does not discharge the Inspection Service's
obligation required under Miranda. Thus, a union representative
should not and cannot properly assume an attorney's role. The

employee is entitled to the presence of both.

In sum, the interests of all can be protected and furthered 1if

both union representatives and Inspectors approach such inter-
rogations in a good faith effort to deal fairly and reasonably

with each other. In this repard, please be assured that the
Inspection Service requires that Inspectors comply fully with the
letter and spirit of the National Agreement, including the provision
pertaining to union representation. And I am confident that

union representatives will likewise comply fully with the Agreement.

We are not unmindful of your obligations as a collective bargaining
representative and trust that you appreciate the obligations and
responsibilities of the Inspection Service as the law enforcement
arm of the Postal Service. If you have any suggestions as to how
the Inspection Service and your Union ma- foster a better under-
standing of each other’'s responsibilties and a wmore cooperative
relationship in this area, I would welcome hearing from you.

§incerely,
(= Fatrchs

¢. Heil Benson
Chief Posial Inspector
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" Labor Relstons °’°‘“s‘;“;‘“ APWU
475 U Erfarn Plaza, ' ;
Washington, 0C 202604100 CLERK DIVISION
il
Mr. James Connors FES 12 1333 e

Assistant Director L/t a

Clerk Craft Division - Grezr

American Postal Workers - - LTl
Union, AFL-CIO

1300 L Street, N.W.

Washington, DC 20005-4107

Re: §. Nelems :
Apple Valley, CA 92307
B4C-SL-C 47004

Dear Mr. Connors:

1988, we met to discuss the above-captioned

On February 10,
fourth step of our contractual grievance

grievance at the
procedure.

The issue in this grievance is whether the grievant was
sentation upon her request to have a union

denied union repre
steward present during a fact gathering interview with a

postal inspector.

After reviewing this matter, we mutually agreed that no

national interpretive issue is fairly presented in this case.

There is no dispute between the parties at Step 4 relative to

the meaning and intent of Article 17.3 which provides in part
a steward or union representa-

"... If an employee requests
tive to be present during the course of an interrogation by
the Inspection Service, such request will be granted.®

nd this case to the parties at

Accordingly, we agreed to rema
including arbitration if

Step 3 for further processing,
necessary.




copy of this letter as

Please sign and return the anclesed
remand this case.

your acknowledgment of agreement ¢o

Time limits were extended by mutual consent,

Sincerely,

James Connors

(zémes L. Rosenhauer
rievance and Arbitration ~“Assistant Director
Clerk Craft Division

Division
American Postal Workers
Union, AFL~CIO

-
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UNITED STATES POSTAL SERAVICE

1L 2 7 1eeR
475 UEniarg Plaza, SW -
washingion, OC 20260 PWU
Mr. James Connors R 10N
Assistant Director CLERK DIVIS

Clerk Craft Division

American Postal Horkers -

Union, AFL-CIO JUL 5 1988 AMGtE._ /7
1300 L Street, N.W. - SETH)K.._,_,__;__
Washington, DC 20005-4107 SUBJeeT

T
Re: Class Action e LEITHE tatTon
Orlando, FL 32882

B4C-3H-C 51710 o

Dear My. Connors:

Oon June 14, 1588, we mei o digeuss the above—captionad-

grievance at cthe fourth step of ocur contraccual grievance
procedurs. :

The issue in this grievance is whether management properly
denied the stevard's request to incerview pestal inspector.

In full settlement of this griesvance, we mutually greed to
the following:

The Poscal Service agrees that a steward vhe is
processing and investigating 2 grievance shall not
be unreasonably denied the opoorcunity to interview
Postdl Inspectors on appropriate occasions, €.8..
with respect to any events actually ohserved by

said inspectors and upon vhich a disciplinary action
was based.

Please sign and return the enclosed copy of this letter as
your acknowledgment of agreement o sectle chis case,

Time limits vere extended by mutual consenc.

Sincerély,

,é:- MW QW W
Jofrce O _ mes Connors
Labor Rwlacionz Depariment Assistant Dirsctor

Clerk Crafr Division

American Postal Workers Union
AFL-CID v f
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UNITED STATES POSTAL SERVICE
£75 L'Entant Puox, SW
washington, DG 20260

Anril 24, 19586

e, willism BurrTus

Cxagutive Vice President

Amasrican Postal Torkers
tnion, APL-CIC

817 ldth Street, N.H.

Hashington, D.C. 20005~339¢

Desr Mr, Burius:s

Recently, you met with Sherxy Csgnoli, 0ffice of Labor Law,
in prearbitration discussion of case mumber RIC-Hi~C 96,
Wasnington, D.C. The parties augtuzlily agreed te 2 full and
Finzl settlement of this case as follows:

The parties agres that the right to 2 stewars or
usnion reoresentative under Arcticle 17, Section 3
a2pplies to guestioning of an emploves whe hasg OF
may have witnessed an occurrence when such
guestioning beconmes an interrogation.

Piease sizn and return the enclosed copy of this letter
acknowledging your asreement toc settle this case, and
withdrawing BiC-3A~C 26 froem the pending national arbicration
lisving.
Sincersaly,

Hnat, o4 5 = 44«%:’@/
“Hohougale

Georie 5.

7 - . " .
Geneézral llanaqger ecutive Vige Prosident
Grievance and arpitration anerican Postal workerns

nivision : inion, AFL-CIC
Laror kalations Department P,? ﬁ'ﬁﬂ
Snclosure iDaze)

Frog
Lot
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UNITED STATES POSTAL SERVICE
475 L'Entant Plaze, SW
Washingion, DO 20250

hd T2 T A

Mr. James Connors Aug 8 133"‘;
Assistant Director
Clerk Craft Division
American Postal Workers
Union, AFL-CIO
817 14¢h Street, N.H.
Washington, D.C. 20005-3399

Rez Toung
Charleston, WV 25301
H1C--2M=C 7183

Dear Mr. Connors:

On July 10, 1984, we met to discuss the above-captioned
grievance at the fourth step of our contractual grievance
procedure.

The issue in this grievance is whether the grievant was
entitled to have a.union steward present during a discussicn

-

under Article 16, Section 2, of the National Agreement.

After further review-of this matter, we agreed that there was
no national interpretive issue fairly presented as to the
meaning and intent of Article 16 of the National Agreement.
This is a local dispute over the application of Article 1§,
Section 2, of the 1581 National Agreement as discussions of
this type shall be held in private between the employee and
the supervisor. - However, in cases where a reasonable basis
exists for the employese ts believe that the discussicn will
result in disciplinary action, a steward may be present. The
parties at the local level should apply the above understand-
ing to the specific fact circumstances in order to resolve

this case.

Accordingly, we agreed to remand this case to Step 3 for
further consideration by the parties.

Please sign and return the enclosed copy of this decision as
acknowledgment of our agreement to remand this grievance.

P
i,
s




Hr. James Connors

Time limits were extended by mutual consent.

Sincerely,

L/@?’:f(:‘( 0, sem e ,/-:W,/

Thomag J. lLang ames Connors
Labor~feTations Department 5§§ssi$tant Director
Clerk Craft Division

American Postal Workers
Onion, AFL-CIO

Pt
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ADDENDUM #3

CAR 02-4 Addendus No. 21 File Under: Article 17, ),

- §/15/,
Zy Ameriran fostal orkers Union, AFL-@.

.Q, ’-q‘

»

S1T ldre STREET, N, W,, WAEBWINGTON, D. 2. S80S

aaEun

b )

May 10, 1982

Joseph Mcxris
tenice Assistant Postrmster Censral
Enployes and labor Relations Growp
U.5. Postal Sexvice Boadquartars

wshington, D.C. 20260
Pear Mr. Morxds:

The Unitad States Postal Service Inspection Service has adopted
policy that stesards o union representxtives uder ths Collective Bargin-
ing Agresmnt are prohihited fros participating in investicetive intmviews
of targeining umnit erployees. Stewards o nicn representatives are instruct
to remin silent, pacticipeting as pesxive cheervers throughort the {ntarviey

. This {ssue has leen resolved in several caxt decisions, inchidding
Weingartsn and Twaco. In the Texaco decision the Crurt stated:

A singls sxployes confronted by an ewployer

disc mybetmfmwtmmjcﬂm

bouhumulyﬁsﬁdd-thiwmw,

ar teo igrorant to raise extsnuating factors.

mwmwuwmmmm

wmwmmm.m%gmm
Wmiuﬂmgn *

mmmmtmwﬁnmwg
ard ralegating him to ths role of & passive clsarver,
the restondent did rot afford the aployee tie
Wumwmnhuﬂm QURS v.
W, sy 168 1rRRM 4850 Wl‘a ml})o

in &ff%éf%ig%ﬁw% irterviess, however i there 1s diss
tion of the shove stated provisions, nlsass remest

o £
P .?‘ZE‘“&‘&%Wé g M%Qn@,ﬁﬁ.wé Tl




oseph HOrTLS : Mav 10, 1982

Sanior Asglstant Postraster Genersl poge 2
Drployee ad Labox Pelations Grop

mﬁmmtwmym-wmmum:wlwmm
Inmﬂmtmdimsmhuudmybomhdu

8424250,

Sinceruly,

W lixe Boarus,

Ceneral Pacative Vice Pres
W8 o
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ADDENDUM

CBR 80-2 Addendum No. 28
6§/1,/80 File Under: Article XvII, :
| ith Pa

INTERPRETATION

- e -

Page 51
A8-5-0595
(H8C-3IW-C~11331)
Jacksonville, Florida

STEWARD HAS RIGHT TO REPRESENT EMPLOYEE DURING
POSTAL INSPECTOR INTERROGATION

Article XxviI, Section 3., i{th Paragraph:

rd or Union representative

“1f an employee requests a stewa
to be present during the course of an interrogation by the
Service, such request will be granted, All

Inspection
polygraph tests will continue to be on a voluntary basis.®
ved in this grievance concerns the denial of a ste-
ward of Union official who is designated to represent an employee
during an interrogation {s entitled to actively represent the

1, not merely sitting silently and passively during the

individua
course of the interroqation.

The issue invel

Management contended the nov language in Article XVII, Section 3
only gives a steward the risht to be "present®, if requested, by
an employee during an interrogation by the Inspection Service.

b

Step 4 dispositfon Aprii‘24, 1580:

vided, it is our mutual

After reviewing the Information pro
position to consider this grievance closed with the
that management must comply with the April

understanding
5, 1979 memorandum signed by the Chief Inspecter, copy
attached.®

- Letter from Chief Postal Inspector Benson, April 3, 1979

"HOTE:
Aﬁéendm No. 2 Y

was contained in CBR 79-1, 4/17/79,

CPHM
5780
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UNITED STATES POSTAL SERVICE
&15 LEntant Piaze, SW
Wishington, DC X280

April 24, 1980

Mr. Kenneth p. Wilson
Meinistrative Aide, Clerk Craft
American postal Workers Union; APL-CIO
817 -~ léth Street, N. W.

wWwashington, D. c. 200058

Re: K. SCthft
Jacksonville, FL
AB-5~0595/58C3WC11331
APWU 0595

-

Dear MC. wilson:

on April 3, 1980, ve net on the sbove-captioned case at the
fourth step of the contractual grievance procedure set forth

in the 1978 National Agreement .

ve concluded that at issve in this

puring our discussion,
's right to represent an esployes who

grievance is a steward
is being questioned by the Inspection Service.

{on provided, it is ou
sition to consider this grievance clot;d with th: :ﬁﬁ::ﬁ

standing that panagement must comply with the April 5, 1
pemorandunm signed by the Chief Inspector, ccpykfttach;d.’1¥

the attached copy of this letter as your

please sign
acknoviedgment of the final disposition of this case.

sincerely,

£ £} fahr

Banlel A. Kahn
t.abor Relations Department

ninistrative Aide, Clerk

craft
american Postal Workers Union,

APL~CIO

AP

Tk
i
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UNITED STATES POSTAL SERVICE
47% L'Enfant Plazs 8W .

wuamwauocxﬁp (\
Mr. Robert L. Tunstall (S}X}(\\

Assistant Director

Clerk Craft pivision

American Postal Workers
onion, APL-CIO

817 14th Street, N.W.

Washington, D.C. 20005~-3399

Ret D. Smith .
St. Louis BMC, MO 63200-3998

B4C-4X-C 11812

Dear Mr. Tunstal{:

on July 21, 1986, and again on November 10, 1986, we met to
discuss the above-captioned grievance at the fourth step of

our contractual grievance procedure,

S The issue in this grievance is whether management improperly
. denied the grievant's request for a union representative

e " during an investigatory interview.

The parties at this level agree that under the Weingarten
e - _rule, the Employer must provide a union representative to the
<Z"eémployee during the course of its investigatory meeting where
=~ the employee requests such representation and the employee
has a reasonable belief that discussions during the meeting

might lead to discipline (against the employee).

Whether or not an employee raasonably believes that
discipline will result from the investigatory interview is a
factual dispute suitable for regional determination based

upon the particular circumstances,

Acccrdﬁﬁgiy; we agreed to remand this case to the parties at
Step 3 for further processing, including arbitration if

necessary.




Kr, Robert L. Tunstall

nd return the enclosed copy of this letter as

Please sign a
your acknowledgment of agreement to remand this case.
¢

Sincerely,

W&Mm .%&Jf. w l-13 -1
Robert Tunstall

Murlel A. Aikens
tabor Relations Department Assistant Director
Clerk Craft Divisioen

american Postal Workers Union,

AFL-CIO
PRSP g - - AmE T len S o B T e
- N v
- e m e s o pesne T mRYSE & L ypppyihes

LYTERE Y .
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CHIEF POSTAL INSPECTOR
Washingion, D6 6250

May 24, 1982

M. ¥WH1l11aa Burrus

General Executive Vice President
American Postal Workers Unfon, AFL-CID
817 14th Street, K.KH.

Yashington, DC 20008

Oear Mr, Burrus:

This replies to your May 10, 1582 Tetter to Senior Assistant Postmastsr
General Joseph Horris concerning the role of stewards or unidn representa-
tives in investigatory interviews. Specifically, you expressed concern
that the Inspection Service has sdopted a policy tha® union representatives
be limited to the role of a passive cbsarvar in such fnterviews.

Please be assured that 1t 1s not Inspection Service policy that mnion
representatives may only participate as passive cbservers. We fully
recognize that the representative’s role or purpese in iavestigatory
interviews 1S to sifeguard the iInterests of the individual employee as well
as the entire bargaining unit and that the role of passive observer may
serve neither purpose. Indesd, we belisve that a2 union representative may
properily attempt to clarify the facts, suggest other sources or information,
and generally assist the employee in articulating an explanation. At the
same time, S was recognized in the Texacs cpinfon you queted, an Inspectsr
has no duty to barjain with 2 union Tepresentative and may properly insist
oo hearing oaly the employee's own account of the incident under investigation.

We arc not unmindful of your rights and cbligations as a collective bargaining
representative and trust that you, in tum, appreciate the cblisations and
responsibilities of the Inspection Service as the Taw enforcement arm of the
U. S. Postal Service. In cur view, the interests of ail can be protected

and furthered if both unian representative and Inspector approach {nvestiga-

tory Interviews in 2 good faith effort to deal fairly and reasonably with
2ach other,

Sincerely,

i P fotin

M Y., Fietcher

&

i




A Synopsis of Arbitration Awards on
Inspector’s Investigative Memorandums

Case # AS0C-1A-D 95013357: Arbitrator George R. Shea, Jr.

“Arbitrators on the parties arbitration panel, including this Arbitrator, have held that
the Service may properly rely on the investigatory expertise of the Inspection Service
to conduct an investigation within the Inspection Service’s specialization. The
Arbitrator determines that the investigation of prior criminal proceedings, as part of
abackground check of an employee’s employment application, is within that expertise
and specialization. However, the service, and not the Inspection Service, has the
contractually responsibility to make the employment decision to impose discipline on
an employee of the Postal Service and to determine the nature and severity of that
discipline. Smmilarly, the service, as the disciplinary authority, has the responsibility
of conducting the disciplinary process in accordance with the requirements of the
Agreement and the just cause standard, including providing the disciplined employee
with an opportunity of a pre -discipline interview with the person making the decision

to discipline.”
Case # 37C-3D-D 38401: Arbitrator Charlette Gold

“Any Supervisor who relies solely on the findings of the Inspection Service does so
at his or her own peril. Postal Management has the responsibility of conducting a full
investigation of any actions that may result in the assessment of discipline. An IS
report is just one element of factor that must be weighted and it cannot be presumed
to be accurate or frue without independent analysis. Such an investigation should
include an interview with the employee who is to be charged, to obtain and weigh his
or her side of the story. In this instance, Postal Management made no effort to speak
with the Grievant until discipline was already accessed.

There is an extensive body of arbitral decisions in the Postal Service that adopts the
position that reliance solely on the Inspection Service’s Memorandum is a violation
of the just cause principle. Just cause for discipline is a basic requirement of the
National Agreement and Arbitrators have found that the failure to abide by this
imnportant principle constitutes grounds for overtuming discipline. It is essential that
subsequent decisions on Investigative Memorandums endorse this concept so that the
parties come to learn what is expected of them and there is predictability in arbitral

decision making.”




Cases # C7C-4L-D 30219 and C7C-4L-D 31295: Arbitrator Charles E. Krider

“The Postal Service contends that the grievant in this case was adequately interviewed
by the Postal Inspector and that an additional interview by the supervisor is not
required. I disagree. The supervisor may obviously rely on the Investigative
Memorandum prepared by a Postal Inspector, including any statement si gned by the
employee. But the supervisor has a different role than that of a Postal Inspector. The
supervisor must be satisfied that all appropriate questions have been asked and the
employee has been given a full opportunity to present his side. The supervisor must
also be satisfied the Investigative Memorandum accurately relates the events from the
employee’s perspective. The Postal Inspector has no responsibility for determining
Jjustcause and there is no assurance that an Inspector will conduct a full interview that
provides a basis for a just cause termination.”

Case # SOC-3E-D 7907: Arbitrator George V. Eyraud, Jr.

“The Union complains that the Service did not fully investigate the matter; that they
based their actions entirely on the investigative memo of the inspection service which
was violative of due process. This appearsto be good argument. The evidence shows
that Grievant was not interviewed by Management prior to the institution of the
indefinite suspension. It is no answer that they could not recreate the facts.
Management can never recreate the facts. Grievant should have been interviewed
prior to receipt of the indefinite suspension. Management failed to show a reasonable
and adequate attempt to interview Grievant.”

Cases # S4C-35-D 53003 and S4C-3S-D 53002: Arbitrator Ernest E. Marlatt

“One must ask this embarrassing question: who is causing the United States Postal
Service the greater harm, the window clerk who steals forty cents every time she takes
in a parcel, or the Labor Relations Representative who knowin gly allows a supervisor
to fire an employee without going through the formality of the mandatory
predisciplinary interview, thus incurring thousands of dollars in liability for back pay
due to the procedurally defective disciplinary action?

It is clear from these decisions that an investigation of a possible violation of Postal
laws and regulations by the Inspection Service is not in any way an acceptable
substitute for the immediate supervisor’s own inquiry into the equities of the case. To
a Postal Inspector, an employee with thirty years service and a dozen superior
performance awards who steals a 22 cents stamp is stmply a thief who has
misappropriated Postal property. Itisentirely proper for the Inspectortolook atit this

—_—
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But the supervisor in deciding whether to take corrective disciplinary action must
consider not only the offense but also all mitigating and extenuating circumstances and
the likelihood that the employee can be rehabilitated into a productive and trustworthy
member of the Postal team. It may be true that some supervisors lack the experience
and mature judgement to reach a just and fair decision as to what should be done, but
this fact does not mean that the supervisor may abdicate his or her own responsibility
and pass the buck to the Inspection Service.”

%4
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The Role of the Union Steward

Postal employees are subject to investigation by the Postal Inspection Service for off
duty as well as on duty offenses. Generally, off duty non postal offenses, subject to
mvestigation includes, but are not limited to:

* Serious acts of criminal violence

* Use of fire arms or dangerous weapons in the commission of a crime
* Grand larceny, burglary, embezzlement, or robbery

* Sale or possession of narcotics or dangerous drugs

Article 17, Section 3 of the Collective Bargaining Agreement states, “If an employee
requests a steward or Union representative to be present during the course of an
interrogation by the Inspection Service, such request will be granted. All
polygraph tests will continue to be on a voluntary basis.”

During an interrogation by the Inspection Service, it is most important that the union
steward or representative recognize his or her role. He or she should not allow the
inspectors to limit his or her participation to that of a passive observer. He or she
should attempt to clarify the facts, assist the employee in articulating an explanation
and advise the employee when to remain silent and to consult with an attorney.

Prior to filing the grievance, the shop steward should request a copy of the
investigative memorandum, affidavits, all exhibits and materials relied upon to issue
the proposed suspension or discharge. He or she should view all video tapes, listen to
all audio tapes and question all witnesses, including confidential informers, managers,

supervisors, postmasters, officers in charge and postal inspectors.

Careful attention should be directed to all the evidence gathered and to all procedural
errors listed in the advanced notices of disciplinary action such as but not limited to,
conflicting dates, times or witness statements and admission by the management
official that he or she did not conduct an investigation and relied solely on the Postal
Inspection Service Investigative Memorandum to issue the notice of disciplinary

action.

Frequently as a result of an off duty arrest and the investigative memorandum
furnished by the Postal Inspection Service, the employee may receive disciplinary
action which is initiated before the case is adjudicated in a court of law. Many times
the employee may be exonerated of the charges, and a properly processed grievance
may result in reinstatement. Therefore, the Union should make sure the grievance is
processed 1n a timely manner at all steps of the grievance procedure,




4.

Important Questions and Answers

When should I request a union representative or shop steward?

You should request a union representative or shop steward as soon as an
individual identifies himself or herself as a postal inspector and advise you
they would like to ask you questions. This also applies when a window clerk
stamp stock is counted by a postal inspector and the clerk suspects that he or
she could become the subject of an investigation.

Are postal inspectors required to advise employees that they are entitled to
have a union steward or representative present during an interrogation?

No, postal inspectors are not required to inform the employee of his or her
right to have a union steward or representative present during an interro gation.
The responsibility rests with the employee to know specifically what their

rights are.

What s the employee rights during an interrogation by the Postal Inspection
Service, when he or she may be the subject of a criminal investigation?

Ifa union steward or representative believes the employee may be the subject
of a criminal investigation, they should advise the employee to remain silent
and to consult with an attorney. Furthermore, they should advise the postal
inspectors that the employee intends to seek legal counsel and will cooperate
with the investigation pending advice from their attorney.

The union steward orrepresentative should remember thatif enough evidence
has already been gathered to establish criminal culpability, the postal
inspectors will advise the employee of their Miranda Rights under the law.

What is a PS Form 1067 and if requested, should the employee sign this
form?

The PS Form 1067 is the United States Postal Inspection Service Warning and
Waiver of Rights. It is commonly referred to as the Miranda warning. The
employee 1s asked to sign a waiver of their rights prior to being questioned by
the postal inspectors. Under no circumstances should an emplovee sign
this form until they have engaged legal counsel.




Arecraftemployees who are temporarily assigned to management positions
covered by the provisions of the Collective Bargaining Agreement with
respect to union representation during an interrogation by the Postal

Inspection Service?

Yes, an employee on a temporary assignment, to a management position, has
all the rights applicable to his or her regular bid position under the Collective

Bargaining Agreement.
What is an Investigative Memorandum?

After the completion of an investigation by the Postal Inspection Service,
criminal or otherwise, an investigative memorandum is furnished to local
management. It serves as an official record of the inspectors’ findings and
supplies evidence which may be used against an employee and in support of
charges that may be issued by the postmaster or other management officials.

Are there any situations in which an employee should agree to a polygraph
test?

In accordance with the Collective Bargaining Agreement, Article 17, Section
3, “all polygraph tests will continue to be on a voluntary basis.” Employees
should never voluntarily submit to a polygraph examination until he or
she obtains the advice of legal counsel.

Whatis therole of 2 union steward or representative during an investigative
interview?

The union steward or representative should not play the role of a passive
observer during an investigative interview. The inspection service normally
uses intimidating tactics, to reduce the effectiveness of the union steward or
representative. Consult with the employee prior to the interview and advise
him or her not to become intimidated.

Although the union steward or representative has every right o take an active
part on behalf of the employee being mnterviewed, he or she should not
become argumentative or engage in legal discussions with the inspection
service. [fthe situation becomes entangled in interpretations of law or in legal
opinions, the best advice to give the employee is to seek legal counsel,




9. Are all postal service employees required to cooperate in postal
investigations?

Yes, all employees are required to cooperate during an investigation by the
Postal Inspection Service. However, if an employee has been arrested for a
violation of criminal law, or is a suspect in the investigation, the postal
inspectors must inform the employee of his or her constitutional rights against

self-incrimination.

He or she is entitled to remain silent and refuse to answer questions without
his/her attorney present. This warning is based upon the United States
Supreme Court decision of Miranda V. Arizona, 384 U.S. 436, which requires
all law enforcement officers to advise persons under Investigation of their

constitutional rights.

10. Can an employee request the presence of both a union steward and an
attorney during an interrogation by the Postal Inspection Service?

Yes, the employee can request the presence of both a union steward and an
attorney during an interrogation by the Postal Inspection Service.

11. Are postal inspectors authorized to issue letters of charges or recommend
disciplinary action against an employee?

No, postal inspectors are not authorized to issue letters of charges, recommend
disciplinary actions, or give opinions to management officials with respect to
the type of disciplinary action to take. The role of the postal inspector is to
simply report the facts obtained during the investi gation.

12. Isanemployee required to make a written statement when requested by the
Postal Inspection Service?

No, neither the law nor the Collective Bargaining Agreement mandates the
employee to give a written statement to the Postal Inspection Service when

requested.

Any statement, either written or recorded, is voluntary. The employee
should be advised to consult with an attorney prior to giving a written or

oral statement.

LAF
LA




All disciplinary action must meet the “test for just cause” as defined in Article 16,
Section 1. The steward should always investigate the grievance, collect the facts
mvolved in the case, and ask the six success questions:

+ Who?
+ What?
+ When?
* Where?
*+ Why?
+ How?

The steward should always follow these rules:

« Rule 1: Be well prepared

» Rule 2: Keep a cool head

Rule 3: Confer with the grievant

Rule 4: Request assistance if needed

Rule 5: Refuse to be intimidated by the Postal Inspector Service

»

In closing, remember that the burden of proof falls upon management to support all
charges. Ifthe steward follows the guidelines outlined in this book, the Union wili
have met its obligations under the duty of fair representation.

-
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ADDENDUM #9

NAME OF EMBLOYEE OR NGO, OF EMPLOVYEES

DATE

SOCIAL SECURITY NUMBER

SUPERVISOR'S
INITIALS TIME

LEAVE UNIT

ARRIVE

LEAVE

ViVIVY

RETURN TO UNIT

[} STEWARD'S DUTY TIME

(] MEETING TIME [ otHeR TIME

REASQON FOR ASBSENCE

SEE REVERSE SIDE FOR INSTRUCTIONS,

PS Form
Jen, 1378 7020

AUTHORIZED ABSENCE FROM WORKROOM FLOOR

INSTRUCTIONS

Use this form when smployees leave for scheme ex-
aminations, medical unit, guide duty, civil defense, time
devoted to grievances, consultations with personnel sec-
tion and consulation with administrative officials.

The tour supervisor will insure the collection of this
form from work center supervisors for transmittal to the
timekeeper where appropriate and/or to the Manager of
Finance who will total time recorded on Forms 7020 and

charge to appropriate operation number,

. 5. 6RO 197T-0-752-175







7 December, 1981
EXERCISE AND REVIEW CASE STUDY #
A GUIDE FOR THE CRAFT EMPLOYEE IN DEALING WITH THE POSTAL INSPECTION SERVICE

NOTICE OF CHARGES — REMOVAL

Mr. Jones
PT Flex window/clerk
Red Street
Country Club, Pa. 19000
This is notice that it is proposed to remove you from the Postal Service no earlier than 30 days from the date you receive this notice. The

reasons for this proposed action are _
1. On July 30, 1981, atapproximately 10:50 a.m. Postal Inspector Smart entered the Country Club, Pa Post Office and requested mail that had
been forwarded to her in care of General Delivery. She was attended by PT Flex. window/clerk Jones who informed her that she had a2 PS
£$1.50. Inspector Smart tendered said amount but clerk Jones

Form 3579, Postage Due Envelope, and requested payment in the amount o
funds collected.

failed to affix postage due stamps, reqular stamps or a meter strip for the
2. On Aug 5, 1981, at approximately 10:16 a.m. Inspector Smart entered the Country Club, Pa DPost Office and requested her mail which had
erk Jones who informed her that she had three PS Forms3579

heen forwarded in care of General Delivery. She was again attended by cl

walting and totaled the postage due amount of $12.00. Inspector Smart tendered said amount but clerk Jones once again failed to affix

postage due stamps, regular stamps or a meter strip for the funds collected.
Club, Pa Post Office and again requested her mail which had been forwarded in care

3. On Aug. 10, 1981, Inspector Smart entered the Country
parcet and two PS Forms 3579 and

of General Delivery. She was again attended by clerk Jones who informed her that she had a small
requested payment in the amount of $14.55. Inspector Smart tendered said amount to clerk Jones who ance again failed to affix postage due

stamps, regular stamps or a meter strip for the funds collected.
On Aug. 24, 1981, Postal Inspector Snoopy entered the Country Club, Pa Post Office and informed PT Flex window/clerk Jones that he was

there for window observation purposes.

5. A short time later, Inspector Smart entered the Country Club, Pa Post Office and requested mail which had been forwarded to herin care of
General Delivery at the Country Club, Pa Post Office. She was once again attended by clerk Jones who informed her that she had a parcel
pending with postage due in the amount of $1.73. Inspector Smart tendered said amount and clerk Jones affixed proper postage in regular
starnps in the presence of Inspector Snoopy.

8. On Aug 26, 1981 at approximately 8:55 a.m. Inspector Smart entered the Country Club, Pa Post Office and requested mail which had been
forwarded to her in care of General Delivery at the Country Club, Pa Post Office, she noted that there were no customers in the lobby. Once
again, she was attended by clerkJones whe informed her that she had several PS Forms 3579 totaling $24.00 due in postage. Inspector Smart
tendered said amount but clerk Jones failed to affix postage due stamps, requiar stamps or a meter sirip for the funds collected.

7. On Sept 8, 1981, Inspector Smart entered the Country Club, Pa Post Office and requested maif which had been forwarded to her in care of
General Delivery at the Country Club, Pa Post Office. Once again she was attended by clerk Jones who informed her that she had four PS
Forms 3579 and a parcel for a total amount due in postage of $39.71. Inspector Smart tendered said amount to clerk Jones in identifiable
currency, but clerk Jones failed to affix postage due stamps, regular stamps or meter strips for the funds collected.

8. A short while later, Postal Inspector Snoopy and Smiley entered the Country Club, Pa Postal Office and informed clerk Jones that we are

' going to audit his financial accountability. Atapproximately 11:10 a.m. [nspector Smiley ohserved clerk Jones remove currency from his right

hand trouser pocket and place it in the twenty dollar bill bin of his financial accountability, This currency was subsequently identified as the

money tendered earlier by Inspector Smart An audit was conducted of clerk Jones financial accountability and it was determined that he was

averin his accountability by $41.31. Subsequently, we (Inspectors Snoopy and Smiley] by SPO Smith, Collegetown Post Office, that the five

duck stamps in clerk Joness accountabllity was not pant of hie accountability. Therefore clerk Jones accountability was reduced by $37.50,
bringing him to an overage of $3.81. Mr. Jones agreed to the count; but refused to sign P5 Form 3294

3. A short while later, clerk Jones was advised of his Constitutional Rights against self-incrimination. Clerk Jones acknowledged that he

understood his rights; but refused to sign PS Form 1067 or provide us with a written statement.
ALL PS FORMS STATED IN THIS NOTICE HAVE BEEN PHOTOCOPIED AND MADE PART OF THIS INVESTIGATION.

As 3 preference eligible employee you have the following rights:
hase reasans at the office of the Postmaster, Collegetown. Pa. [fyou donot understand the reason

You may review the material relied on to supportt
fnr this notice, contact the undersigned for further information. You may answer this notice perscnally and in writing ot both. to 5 C Jumbo,

Bostmaster, Collegetown, Pa. and may submit affidavite In support of your answer. If you are otherwisz of official duty, you will be allowed 2
reasonable amount of official ime to review the materiai relied on to support the reasons for this notice, to secure affidavits and prepare an answerio
this notice. You will be allowed 10 calendar days from the date you receive this notice to submit vour answer. Full consideration will be given to any
answer you submit. As soon as possibie after your answers) is raceived. or after the expiration of the 10 day limit, i you do not answer, you will be

given a written decision.

You have the right to file a grievance under the Gri
14 days of your receipt of this notice.

evance-Arbitration orocedure set forth in Article XV, Section 2 of the Mational Agreement within

A Halbwit

SadSup
Cauntry Ciub, Pa 150060 JULY 1983




EXERCISE AND REVIEW CASE STUDY #1
A GUIDE FOR THE CRAFT EMPLOYEE IN DEALING WITH THE POSTAL INSPECTION SERVICE A

UNITED STATES POST OFFICE

DATE: TDECEL
QUR REF:
SUBJECT: NOTICE OF PROPOSED EMERGENCY SUSPENSION
CHARGES — MISAPPROPRIATION OF POSTAL FUNDS — THEFT CF POSTAL FUNDS

MISHANDLING OF POSTAGE DUE FUNDS.

MR. JONES
Red Street
Counfry Club, Pa 15000

This is advanced written notice that it is proposed to suspend you for no more than 30 days from the US Postal Service, effective no sconer

than 7 days from the time you receive this notice.

fve duty status may result in damage to Postal Service property, ioss of mail or funds, or injury to you,

It appears that your retention in an act
lic, or be detrimental to the interests of the Postal Service. This notice is based on information received

your feilow workers or the general pub
concerning possible mishandling of posta

1

ge due funds at the Country Club, Pa. Post Office.

ly 10:50 a.m., Postal Inspector Smart entered the Country Ciub, Pa. Post Office and requested rmail
that had been forwarded to her in care of Generai Delivery. She was attanded by PT Flex. clerkJones who informed her thatshe had a
PS Form 3579, Postage Due Envelope, and requested payment in the amount of $1.50. Inspector Smart tendered said amount but

Clerk Jones failed to affix postage due stamps, regular stamps or a meter sirip for the funds collected.

On Aug 5, 1981, at approximately 10:16 am, Inspector Smart entered the Country Club Pa Post Office and requested her mail
which had been forwarded in care of General Delivery. She was again attended by PT Flex window clerk Jones who informed her that
she had three PS Forms 3579 waiting and totaled the postage due amount of $12.00. Inspector Smart tendered said amount but
clerk Jones once again failed to affix postage due stamps, regular stamps or a meter strip for the funds collected.

OnAug 10, 1981, Inspector Smart entered the Country Club Pa Post Office and again requested her mail which had been forwarded
in care of General Delivery. She was again attended by PT Flex window/clerk Jones who informed her that she had 2 small parcel and
two PS Forms 3579 and requested payment in the amount of $14.00. Inspector Smart tendered said amount to clerk Jones who
once again failed to affix postage due stamps, reqular stamps or a meter strip for the funds collected.

On Aug 24, 1981, Postal Inspector Snoopy entered the Country Club Pa. Post Office and informed PT Flex clerk Jones that he was

there for window observation purposes.

A short time later, Inspector Smart entered the Country Club Pa, Post Office and requested mail which had been forwarded to her in

care of General Delivery at the Country Club Pa Post Office. She was once again attended by PT Flex window/clerk Jones who
ing with postage due in the amount of $1.73. Inspector Smart tendered said amount and

informed her that she had a parcel pend
clerk Jones affixed proper postage in regular stamps in the presence of Inspector Snoopy.

On Aug. 26, 1981 at approximately 8:55 a.m. Inspector Smart entered the County Club Pa Post Office and requested mail which
i General Delivery at the Country Club, Pa Post Office. She noted that there were no customers in

had been forwarded to herincare o
Once again, she was attended by PT Flex window clerk Jones who informed her that she had several PS Forms 3579

the lobby.
totaling $24.00 due in postage. Inspector Smart tendered said amount but clerk Jones failed to affix postage due stamps, regular

stamps or a meter strip for the funds collected,
On Sept 8, 1981, Inspector Smart entered the Country Club. Pa. Post Office and requested mail which had been forwarded to her in

care of General Delivery at the Country Club, Pa. Post Offica. Once again she was attended by PT Flex window clerk Janes who
informed Rer that she had four PS Forms 3579 and a parcel for a total amount due in postage of $39.71. Inspector Smart tendered
said amount to clerk Jones in identifiable currency, but clerk Jones failed to affix postage due stamps, regular stamps or meter string

OnJuly 30, 1981, atapproximate

for the funds collected.
A short while later, Postai Inspector Snoopy and Smiley entered the Country Club, Pa. Postal Office and informed Clerk Jones that we

were going to audit his financial accountability. At appreximately 11:10 a.m. Inspector Smiley observed clerk Jones remove currency
from his right hand trouser pocket and place it in the twenty dellar bill bin of his financial accountability. This currency was
subsequently identified as the money tendered sariier by Inspector Smart. An audit was conducted of clerk Joness financial
sceountability and it was determined that he was over in his accountability by $41.31. Subsequently, we (Inspectors Snoapy au;d
Smiley) by SPO Smith, Collegetown Post Office, that the five duck stamps in clerk Joness accountability was not pant of his
accournitability. Therefore clerk Joness accountability was reduced by £37 50, bringing him to an overage of $3.81. Mr Jones agreed
tor the count; but refused to sign PS Form 3294

A short while later, clerk Jones was advised of his Constitutional Rights against self-incrimination. Clerk Jones acknowledged that he
understeod his rghts; but refused to sign PS Form 1067 or provide us with a written statement

Al PS Forms stated in this notice have been photocopied and made part of this investigation.

‘e and/ or your representative may answer these charges within 7 days from the time ot yourveceipt of this letter, eitherin personorinwriting
¢ hoth, o Postmaster Jumbo, Collegetown, Pa. between the hours of 8:30 am. and 330 pom. You may also present aporopriate
aeumentation, including affidavits or other written material to S CJumboe within 7 days from the fime of your receipt of this letter. A writtan
acision fram Postmaster Jumbao will be received by you after the expiration of the 7 days perod for reply. Allthe factsinyour case, including

iy reply vou may

subrmit, will be given full consideration before a decision is renderad,

AL Halfwir




2 Audits and Investigations

21 General

ATH T3, July 1889

2n

2111

21i.n

21112

211.13

Authority

Responsibility

inspector General

The Office of Inspector General (OIG), authorized by faw in 1996 as a federal
iaw enforcement and oversight agency, cordiucts audits and investigations of.
Postal Service programs and aperations, and oversight of the Postal
Inspection Service (5 United States Code [U.8.C.} App. 3; 18 U.S.C. 3061;
and 39 U.8.C. 404 (a){7)}). The OIG is headed by the Inspector general. The
inspector general, independent of postal management, is appointed by and
reporis directly fo the nine preskientially appointed Governors of the Postal
Service (39 U.8.C. 202).

Chief Inspector

The Postal Inspection Servics, a federal law snforcement agency, conducts
audits and investigations of Postal Service programs and operations

(18 U.5.C. 3061 and 39 U.B.C. 404 (a}(7)), and is headed by the chief
mpmmmpcrtsd:mcﬂymﬁepemmrgemmmm
acts as security officer and emergency coordinator for the Postal Service and
the government, as well as the Federal Emergency Management Agency and
other ernergency coomdinalors.

Designation of Functions

The Governors approved a distribution of duties and responsibiiities batween
the OIG and the Postal Inspaction Service to maximize sach organization’s
capabilities and maintain their legislated roles and responsibilities. The
designations of functions provide for partnering opportunities, while avoiding
duphicative efforts. See Exhibit 211 for a synopsis of the designation of
functions.

ok




21118 Audits and Investigations

Exhibit 211
Designation of Functions

Otfice of Inspector General®

Postal Inspection Service

Atrifits

» Financial statements, including:

- Overall opicion audits -

- mmdelimwﬁmsﬁmwk
» Postal-wide performance reviews

w Contract eudits, except pre-sward and post-award audits
» Developmental audis
» Faciity sudits, including:
- Eaciliies construction contracts of $10 million or moxs
- Right of first choice on contracts valued between
$5-10 miliion
~ Leases of $1 million or more
~ Repair and alterations of $1 million or more
s Revenue-focused audis (inemational mail)

¥ Financial statemants, inchuding installations and districts

» mmmwmm
» Service investigalions
s Pre-award and post-award contract audits

» Facilty audits, Inchuding:
- Faciities construction contracts of $5 million or less
~ Contratts betwaen $5—-10 million not performed by
oG
-~ Loases under $1 milion
— Repair and alterations under $1 miilion

investigetions

- Liability reports
s Embezziements {conductipariner on cases of $100,000
or more)

» Expenciture cases, inclutling:
- Bribery, kickbacks, and conficts of interes!

- Systomic reviews
» Conduct/parner on cases involving executives

® Postal Inspection Service intsmal affalrs: executives

s Computer forensics
» Holline

= FHovenue cases, inciuding:
- Revenue loss detection
- Shares with OIG on revenue task force and other groups

» Pramary responsibiiity for workers' compensaltion cases

» Tort claims

Additional OIG work:

» Oversight of the Postal Inspection Sarvice
» Postal rate-making programs and operations
% Reovenus genaration

s Labor management

® Elocironic commelics

* The Inspector Gensral has pversight sesponsibility for Postal Inspection Service unctions. The inspector Ganeral ratains
the tight to conduct/pariner with the Postal inspection Service on atcdits and Investigations, pursuant to the inspector

Genaral Act.

[

ABM 13, July 1888




211.14

211.141

211.142

212

2121

21122

ASN 13, July 1299

Audits and Investigations anz2z2

Federal Laws and Postal Regulations

The OIG is responsible for promoting economy, efficiency, and effectiveness,
and preventing and detecting fraud, waste, and abuse in all postal programs
andupemﬁons.?hseiemmandsxspenﬁsesaﬁm,evammm
W%ﬁmsmmmwmmmmﬁssmﬂymmﬁ
mmmwﬁdmmmmgmmmam.m
applicable policies, regulations, and procedures, it carries out investigations
mmmmmwmmmmwmmu.s.mh
investigations of a ¢riminal nature.
mpmxwm&m&mmmpmmmm
emwmwfedemmwposmwmﬁemwmmasimmmas
provided in 211.22, Mandpefsommtsmﬁw,andmmw
mepma@n@p@uﬁﬁﬂmgmmam
Wmm.mewmmm,mmmm
mmoepamnemcfms&cemu.s.mhhwesﬁgaﬁmsoiamm
mw.mmmmmm.otﬁ,mwmwmsamm
pezfotmsse!ectedaudﬂsmdmmofﬁm%swséwm

Arrest and Subpoena Powers

‘Authorization

OIG special agems and pos\alhspectorsamauﬁmﬁzeﬁmperiom the
bibwﬂmﬁmcﬁmsmmmcﬁmmanymwmmmw
mmwmzmwmmmrgemmmmmm
a.  Camy firearms.

b. semwammmmmsmmmwmmﬁmum
c. Mammmwamwroﬁmagammmsmes

d. mammmmﬁmmmmmbmmmd
mummﬁmm@mmmmwbemmm
memmmmmﬁmﬁmswam

Limitations

The powers grantaébymi.zi'mexerdsadmmmmafm
regarding property in the custody of the Postal Service, property of the Postal
Service, the use of the malls, other postal offenses, and pursuant to any
agreements between the attorney general and the Postal Service, nthe
enforcement of other federal laws, victations of which the atiomey general
determines have a dewrimental effect on the Postal Setvice,




21.3

Audits and Investigations

2113
213

21132

211.33

Access to Records

Records and Documents

The OIG and Postal Inspection Service are authorized access 1o all records
and documents of possible relevance to an official sudit, evaluation,
factfinding, inspection, investigation, review or other inquiry whether they are
in the custody of the Postal Service or otherwise available to the Postal
Service by law, contract, or regulation. This includes information about mail
sent or received by a particular customer. Exceptions to authorized access
ame iisted in 211.33.

Disclosure
information obtained under 211.31 may be disclosed to other postal
ermnployeses who have a need for such information in the performance of their
duties or o any federal, state, or local govemnment agency or unit thereof that
needs such information for civil, administrative, or criminal law enforcement.
Any such disciosure must be consistent with Postal Service privacy

regulations (see 353).

Exceptions

There are no exceplions wheri an inquiry, such as an investigation, .

mspection, evaluation, fact-finding, review, or audit ks conductad under the

authority of the Inspector General Act, Excaptions 1o the policy of distlosure
are the following:

a.  Forinformation from the covers of mall, see 213, For dead mail, see
the Domestic Mall Manual.

b. For access to employee restricted medical reconds and Employee
Assistance Program records, see Handbook EL-806, Heaith and
Medical Service, Chapter 2, and Employee and Labor Relations Manual

e.  Foraccess o an employee’s Form 2417, Confidential Statement of
Empioyment and Financial Interests, see the ELM or 39 CFR
447 42(e)(2)-

ASM 13, July 1998




Miranda

The Miranda decision grew out of 2
criminal case where the following
question was decided:

Can 2 law enforcement officer inter-
view a citizen and use the result of the
interview against him ‘m a criminal
prosecution without providing the per-
son with S

{a) The opportuniry to remain silent

{b) The opportunity to consult with
counsel and

{c) Informing him of the rights of 2
and b

These rights are articulated in the
following statement. which must be
given 10 any subject of a criminal
investigation:

Before you are asked any question
you must understand your rights. You
have a right to remain silent. Anything
'you say can be used against you in
court. You have the right to talk to a
lawyer for advice before we ask you any
guestions and to have him with you
during questioning. If you cannot afford

a lawyer, one will be appointed for you

before any questioning. if you wish. if
vou decide to answer questions now.
without a lawyer present, you will still
have the right to stop answering at any
time until you talk to a lawyer.

Failure to give the above warning,
and rights set forth in the warning,
renders inadmissable any information
gathered through or as the result of
such interview. The evidence is con-
sidered ““tainted.”

The Postal Inspection Service is 2
criminal investigatory unit and employ-
ces subjected to criminal investigations
~onducted by Postal Inspectors are
entitled to Miranda rights. i the
employee interviewed is to prosecuted.

o5

THE MIRANDA RIGHTS

However., there are questions as to
whether failure by the Inspection Ser-
vice to give Miranda warning is grounds
for excluding evidence in -a non-

criminal proceeding. such as an arbitra-
tion or Labor Board hearing. The Labor
Board and most arbitrators have side-
stepped the issue. '

The rationale of the Miranda de-
cision. according to the Supreme Court,
is that **a lone individual is subjected to
unfair pressures when he is compelled.
without being given the right to
informed assistance, to submit to anm
interview about alleged shortcomings
with trained interrogators empowered
te cause him to suffer adverse con-
sequences.”  Accordingly, Miranda
rights exists only after a person has
been taken into custddy or otherwise
deprived of his freedom of action in any
significant way or where special cir-
cumstances exist which render the Jaw
enforcement official’s behavior such as
to overbear the person's will to resist
and bring about a confession not freely
self-determined. Stewards consuited by
employees under investigation for
suspected criminal activity should ad-
vise such employees to invoke their
right to remain silent until they have
received advice from legal counsel.

Notably, under Miranda. an indi-
vidual being interrogated by the Postal
Inspection Service or other law en-
forcement agents may terminate their
participation in the interview at any
time. even when the interview is
attended by the counsel when he/she -
requested.

Miranda rights do not extend to
inguiries conducted by supervisors in
regard 1o unacceptable behavior, at-

. tendance, deficiencies or job perfor-

mance or other actions which are not
grounds for criminal penalties.




UNITED STATES POSTAL INSPECTION SERVICE
WARNING AND WAIVER OF RIGHTS

prace: Dhcrodsoitle  Pe

Batew‘rme;_‘;ﬁf_\.—_
WARNING

BEFORE YOU ARE ASKED ANY QUESTIONS, YOU MUST UNDERSTAND YOUR
RIGHTS.
e You have a right (o remain silent,
o Any'hing you say can be used against you incourt,
o You have the right 1o tatk o a fawyer for advice before we ask you any gues-
tions and to have him with you during questioning. )
e if youcannot afford a lawyer, one will be appeinted for you before any ques-
tioning f you wish. A
s if youdecide to answer questions now without a lawyer present, you will still
have the right to stop answering at any time. You also have the right to stop
answering at any ime until you 21k o a lawyer.

T Gana) WAIVER =~ o)

1 have read this statement of my rights (This statement of my rights has heen readto -
mae) ond | understand what my rights are. ] am willing to discuss subjects presented .
and answer questions. | do not want a lawyer at this lime. lunderstand and know what
{ am dfoing. No promises or threals have beeti made to me and no pressure oF coer-
clon of any kind has been used against me. -

{Stanature)
{Time) {Dato)

Witnessed by:ﬁe“"'ﬂgf(ﬁ

e S
Ttes (g «og..eé' 5]

/71 &W’f&% ‘
ik\m% %&,ﬁﬁ M:y(bijc JM&.—? j‘"‘%‘m . .i;? “”'E . &u“?f ?.,"“:2,“@:%
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499 Exhibit A (nvestigative
Confidential Field Manual Memoranduns )

(Por trsasuittsl of complete Investipative Memorandums in cases in which
the Posgtmaster or other administrative official is requested to Inform
you of the action taken.) (See IV-&-8.12 and 8.14)

OUR BEF: DATE:

SURJECT: (Name of employee, title, aud place of employment)

TO: ¥Mr. (Postmaster, Instaliation Head or District Manager/Postmaster)
(Address)

Esrevith is xn Investigative Memorsudun (and exhibita} relating te tha
conduct of {Subject) . The information is submitted for youT
cousideration and decision &s to whather disciplinsry action is warranted.

Please advise me, mvﬁﬁng.nfmdmmntusmttw. 1£f you decide

Postsl Inspector
Pneciosure: Investigative Memorandum

#pril 1877




Weingarien

The Supreme Court’s decision in
Weingamen gives erplovees the right
to union represemation when 3 man-
agememn represeniative atiemprs 1o
commence an investigatory interview,

The fundamental distinetion berween
the two categories of rights is that
Miranda is primarily an exclusionary
rule. Failure to abide by this rule is
grounds for excluding evidence in a
subsequent criminal proceeding.

Weingarten rights. by contrast. exist
without regard to whether there is a
subsequent proceeding of any sort.

Further. Miranda vindicates the right
of a2 defendant not to incriminate
“himself.

Weingarten exists not so much to
prevent self-inerimination, but to allow

- the union to represent the employee in
any decision-or procedure which might
impact on the terms and conditions of
employment.

The Weinganen case sets forth the
Union's right to represent employees in
investigatory. interviews. It aliows em-
plovees the right of pre-interview con-
sultation and the right 1o make requests
of the union representative for clarifica-
rian or information during the interview.
Postal Inspectors interviewing employ-
ees are not oblipated to bargain or
discuss the issues with the onion
representative. However, if the employ-
ee’s rvights under Weingarten are
denied. no information gathered during
the interview can be used as the basis of
any disciplinary action.

Weingarten rights attach to any
interview which the employee reason-
ably believes may result in disciplinary
action. The emplover must asseri the
right for union representation. If he/she
is silent the employer is allowed o
proceed with the interview withont a

THE WEINGARTEN RIGHTS

union representative present. In the
eveni that mo representative is avail
able. under most curcumstances, the
emplover is allowed to proceed with the
inrerview.

Once an emplovee does make a
request for union representation. the
emplover is permitted one of the three
options:

The employer may:

1. Grant the request

2. Discominue the interview

3. Ofier the employee the choice
berween continuing the interview un-
accompanied by a union representative
or having no interview at 2ll.

Under no circomstances may the
employer continue the interview without
granfing the employee anion repre-
sentafion, unless the employee volun-
tarily agrees lo remaiir unrepresented
after having been presented with the
options set fortk above.

While an employee may at first refuse
to request Weingarten rights. he or she
may reassert them at any stage of the
interview. Any iime the .employee
asserts Weingarten rights, the em-
plover must present the options set
forth above and abide by the empioyee's
choice. ;

If such request for anion repre-
sentation is granted, the employee mnst
proceed with the interview. ‘

There have been limitations placed on
Weingarten rights since the case was
decided. An employee’s right {o union
representation does not extend to the
representative of his or her choice.

The right relates to investigatory
interviews—ihat is. interviews arranged
to elicit facts which may form the basis
for discipline. No Weingarten rights
artach 10 2 meeting called for that
purpose of merely announcing a dis-
ciplinary measure that the employer has
already decided to take. Weingarten
rights may. however, attach to so-called

e

“counselling™ interviews if during the
course of such discussion. the emplovey
gathers information which may become
the grounds for later disciplinie.

Members should be aware that mere
satisfaction of an employee’s Miranda
rights does not satisfy Weingarten
rights in those instances where informa-
1ion derived from a criminal invest-
gation is used 1o support disciplinary
action.

Significantly, the activities of ste-
wards or union representatives while
representing employees in investigative
interviews are also protected under the
Act against imerference or threats of
reprisal. No union representative can be
disciplined for. responding to an em-
ployee request under Weingarten.

in reviewing Weingarien and Miran-
da, it must be understood that they
relate to diffierent rights under the law.
Both cases vindicate the right to
pre-interview consoltation. Weingarten,
however, relates to possible adverse
action concerning employment, dis-

charge, suspension, ctc. Miranda per-
tains 1o criminal investigations and
proceedings.

An employer is only obligated to
inform the employee of the Weingarten
rights upon reguest.

The subject of a criminal ivvestl-
gation must be informed of his/her
Miranda rights regardiess of whether
they are asserted, prior to the initia.
tion of an interview with a prospective
defendant.




Article 17.3

In the event the duties require the steward leave the work
area and enter another area within the installation or post
office, the steward must also receive permission from the
supervisor from the other area he/she wishes to enter and
such request shall not be unreasonably denied.

The steward, chief steward or other Union representative
properly certified in accordance with Section 2 above may
request and shall obtain access through the appropriate
supervisor to review the documents, files and other records
necessary for processing a grievance or determining if a
grievance exists and shall have the right to interview the
agprieved employee(s), supervisors and witnesses during
working hours. Such requests shall not be unreasonably
denied.

While serving as a steward or chief steward, an employee
may not be involuntarily transferred to another tour, to
another station or branch of the particular post office or to
another independent post office or installation unless there
is no job for which the employee is qualified on such tour,
or in such station or branch, or post office.

If an employee requests a steward or Union representative to
be present during the course of an interrogation by the
Inspection Service, such request will be granted. All
polygraph tests will continue to be on a voluntary basis.

(The preceding Section, Article 17.3, shall apply to
Transitional Employees)




MEMORANDUM OF UNDERSTANDING
BETWEEN THE
UNITED STATES POSTAL SERVICE
| AND THE
AMERICAN POSTAL WORKERS UNION,
AFL-CIO

Re: Role of Inspection :Service in Labor Relations
Matters

The parties recognize the role of the Postal Inspection
Service in the operation of the Postal Service and its
responsibility to provide protection to our employees,
security to the mail and service to our customers.

Postal Inspection Service policy does not condone disrespect
by Inspectors in dealing with any individual. The Postal
Inspection Service has an obligation to comply fully with the
fetter and spirit of the National Agreement between the
United States Postal Service and the American Postal
Workers Union, AFL-CIO and will not interfere in the
dispute resolution process as it relates to Articles 15 and 16.

The parties further acknowledge the necessity of an
independent review of the facts by management prior to the
issuance of disciplinary action, emergency procedures,
indefinite suspensions, enforced leave or administrative
actions. Inspectors will not make recommendations, provide
opinions, or attempt to influence management personnel
regarding a particular disciplinary action, as defined above.

Nothing in this document is meantto preclude ar limit Postal
Service management from reviewing Inspection Service
documents in deciding to issue discipline.

* ¥ %
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Rights Before Postal Inspectors

¥ questioned ﬁ’ff a U.8. Postal inspector, even if you believe you
are not guilty of any wrong doing, it is suggested that you:

- Remain calm;
s Comectly identity yourself;

e Do not physically resist an arrest ora search of your per-
son or property;

. Read sloud to the Postal Inspector(s) the statement on the
reverse side of this card;

e« PFemain silent until &gu have consulted with your APWU
representative of atiomey, as appropriate.

This 1s pot complete legal advice. Always consuli with a Iswyer.
Fy 24

Statement

1 request the presence of my APW\ representative. flama
suspect in a criminal matter, please so advise me. H so, { wish
to contact my sttomey.

His/Her name is
Telephone number
¥ ! am under arrest, | request you to so advise me and to inform
e of the reason of reasons,

- | do not consent to a search of rSOn Of Pro A

have a search warrant, | raquestmiggge it at i:I';i:i}.*,f ﬁ?m you

| do not waive any of my rights, including my right 1o remain si-
tert. | will not sign & waiver-of-rights form. nor admit or deny

any sllegation, nor make any writien or oial statement unless
my attorney is parsonally present and so advises me,

K o A
- B
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American Postal Workers Union, AFL-CIO

Greater Greersboro Area Locat 711, PO, Bex 20591, Greensboro, NC 27420
1/26/92

Doug Holbrook
Secretary-Treasurer

American Postal Workers Union
1300 L Street. N.W.

Washington, D.C. 20005

Dear Brother Holbrook,

I hope this short leter finds you well as we head into the new year.

Could you please advise me on the maiter of the Privacy Act obligations of
Shop Stewards. If a steward is told somerhing in confidence what are the
legal obligations of that steward regarding the matter? Are there amy
aspects of the National Labor Relations Act that apply to the relationship of
the steward to the grievant regarding disclosure of information? What are

the ramifications if there are?

Furthermore, does the Code of Ethical Conduct under the ELM apply the
relationship of Shop Steward and grievant?

Your answers to these questions would be most appreciated as well as any
other thoughts you have on the above matter

Fraternally,

VA -~

Mark Dimondstein
Local President
Greensboro Area Local
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American Postal Workers Union, AFL-CIO

e

Diouglas €. Holbroai
(202} 8424215

Raypctest R, floore

e =

1300 L Street. NG, Washingron, DC 20005

March 16, 1582

¥ark Dimondstein, lLocal President
Greater Greensboroe Area lLocal .
P. 0. Box 20591

Breenshoro, NC 27420

Dear Brother Dimondstein:

Thank yvou for your letter dated January 26, 1892
concerning the rights and obligations of stewards. I have
asked our Gensral Counsel's Office to give me some
guidance in answering your letter, and this letter

Teflects the guidance they provided.

Stewards often receive confidential information when
they are representing individuals either in the grievance
procedure or otherwise as part of their responsibilities
in enforcing the collective bargaining agreement.
Stewards have a gualified privilege not to reveal
information they have received in the course of their
responsibilities as stewards. If the Postal Service
interrogates stewards about what they have learned, such
interrogation viclates the National Labor Relations Act
because it interferes with the performance of their union

responsibilities.

The Code of Ethical Conduct under the Employee and
Labor Relations Manual applies to Shop Stewards. It does
not, however, give the Postal Service a right to
interrogate Shop Stewards about what they learn as Shop
Stewards. A distinction must be made, however, between
information obtained by Shop Stewards acting in their
capacity as stewards and information they obtain in other
ways not resulting from performance of their union duties.
Shop Stewards have no more privilege against cocperation
with official investigations than any cther employee,
unless the Postal Service is seeking to obtain information
the steward possesses because of the steward relationship

with a member or members of the union.




Mark Dimondstein
March 16, 19892
Page 2

The Privacy Act does not apply to the Union. This is
not to say that there are no privacy considerations:in
information obtained by the Union or by its stewards.
Individuals in our society have a right of privacy and
that right should not be invaded without justification.

In any revelation of information concerning individuals,
the individual's dignity and right of privacy should be
respected.

Finally, although your letter did not raise the
question, I want you to know +hat stewards who cbtain
information concerning criminal conduct in the course of
the performance of their duties as stewards are not
privileged to refuse to disclose that information in
response to a from a federal or state grand jury.
If confronted by legal process issued by or under the
auspices of a court, stewards do not have the right to
assert the type of professional privilege asserted by
doctors or lawyers. Thus, it is possible for stewards to
be placed in a difficult circumstance or even conpelled to
provide testimony against fellow union members if they
hear confessions or receive incriminating evidence and are
later subpoenaed to testify about what they know or heard.

T hope these comments sufficiently answer your
guestions.

With best wishes,
Yours In Union Solidarity,

nouglas €. Hclbrook
Secretary-Treasurer

DCH:mim
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selected cases of interest that were

decided during the period from March through September 30,
1984, It discusses cases which were decided upon a reguest
for advice from a Regional Director o on appeal from a
Regional Director's dismissal of unfair labor practice
charges. It also summarizes cases in which I sought and

cbtained Board authorization to institute injunction

proceedings under Section 10{j} of the act.

This report cCOVeIs

Frederick L. Feinstain
General Counsel




.n't'zd ﬁg- S! S‘E EE -
to Cooperate with Emplover Investigation

, In another case considered during .this pericd, we
concluded that an employer could not lawfully discipline a
union steward for refusing to provide-it with a written
account of an employee's conduct witnessed as a result of
her performance of her duties as steward.

The Employer's plant manager had regquestéd the steward
to attend a meeting, along with an employee and the
employee's supervisor, concerning possible discipline of the
employee. . At the end of the meeting the employee was
terminated and the group left the office. As they walked
into the adjeining hall, the employee allegedly told the
plant manager that hé was "a rotten, no goeod bastard, [and
if the employee] had his money right now [he'd] drag {the
manager] outside and kick his ." The plant manager
told the supervisor and the steward that he wanted
statements from them setting forth what the employee had
said. When the steward cbjected she was advised that she
would be subject to discharge if she did not provide the

statement. THe stéward théréupon submitted the statement as

directed. )
We concluded that the threat of discharge unlawfully
interfered with the individual's protected right to serve as
union steward. Although the discharged employee's
intemperate remarks may not have been protected, the steward
would never have witnessed the outburst but for kher role as
steward. - The outburst, which occurred as the parties were
leaving the plant manager's office, was not viewed as’
separable from the events for which-the steward's attendance
had been required, but rather, was considered as part of the
»yes gestae of the grievamce discussion.™ <Cf., Thor Powax
Tool Company, -148 NLRB 1379, 1380 (1964), enf'd., 351 F.2d
584 (7th Cir. 1565}. Further, even if the disciplinary
meeting were found to have ended prior to the outburst, the
steward's role was considered a continuous one, inasmuch as
the discharged employee still had 2 right to file a
contractual grievance protesting his discharge, and the
steward would likely be involved in-that process. It was
therefore concluded that the threat occurred during a time

when the individual was acting as steward.

Further, the threat was deemed to have 2 chilling
gffect on the steward's right to represent the dischargee
and other employees in an atmosphere free of coercion. A
requirement that stewards, under threat of discharge,
prepare written reports on the conduct of employees they
have been requested to represent, clearly compromises the
steward's obligation to provide, and an employee's richt to
receive, effective reprssentatiocn. Emplovees will be less
inclined to vigorously pursue thelr grievances if they koow

o
o




that the employer can require their representative to
prepare reports on their conduct at such meetings, including
spontanecus outbursts which may or may not be protected.

The Board has also recognized that employer efforts to
dictate the manner in which a union must present its
grievance position may have a stifling effect on the
grievance machinery and could "so heavily weigh the
mechanism in the employer's favor as to render it
ineffective as an instrument to satisfactorily resolve
grievances.” ’ ii 13 i , 219 NLRB 765,
766 (1975), enf'd., 545 2d 674 (9th Cir. 1876) (employee
discharged for calling the general manager & liar during a
grievance meeting on the employee's prior discipline.) By
placing the steward under threat of discharge if she refused
to supply the statement the Employer was deemed to have
stifled vigorous opposition to its grievance/discipline
decisions and to have heavily weighted the grievance process
in its own favor.

While acknowledging that a union steward does not enjoy
absolute immunity from employer interrogation, the Boaxrd, in
its decision on remand in Cook Paint and Varnish Co., 258
NLRE 1230 (1581), held that an employer had unlawfully
threatened to discipline a steward for refusing to submit to
a pre-arbitration interview and refusing to make available
notes taken by the steward while processing the grievance
that was being arbitrated. The Board noted that the steward
tad not been an eyewitness to the events, and that his
involvement occurred solely as a result of his processing
the grievance as union steward. The Board then noted that
the notes sought by the employer were the substance of
conversations between the employee and the steward, and that
such consultations were sprotected activity in one of its
purest forms." The Board concluded that to.allow the
employer to compel disclosure of such information under
threat of discipline manifestly restrained employees in
their willingness to candidly discuss matters with their
representative. The Board added that such employer conduct
cast a chilling effect over all employees and stewards who
ceek to communicate with each other over potential grievance
matters and also inhibited stewards in obtaining needed
information since the steward would know that, upon demand
of the employer, he would be required to reveal the subject
of his discussions or face disciplinary action himself.

ol




We concluded that while there were factual differences,
Cook Paint is consistent with a finding that the Employer's
threat to the steward in the instant case violated the Act.
Thus, while [ook Paint inveolved employer attempts to
discover the contents of employee communications to a
steward, both cases involve the sensitivity of a steward's
status vis-3-vis the employees he/she represents. Thus,
like the steward in Cook Paint, the steward herein was not
involved in the misconduct that was the subject of the
meeting or that occurred immediately thereafter, was present
solely because of her status as steward, and was compelled
under threat of discharge to prov:.de a written account of an
event to which there were other witnesses, making her
version merely cumulative. If an Employer were permitted to
threaten stewards with discipline for failing to cooperate
in employer 3.mrest:.gat3.ons in circumstances such as these,
it would place a steward in a position of sharp conflict of
interests, bhaving to choose between protecting his job and
providing effective and strenucus representation to the
employee he was chosen to represent.

Accordingly., we authorized the issuance of an
appropriate Section 8(a) (1) complaint.

"

L




DRAPT LETTER TO POSTAL INSPECTOR WHO IS DEMANDING

TESTIMONY FROM STEWARDS

Dear Inspector :

I am writing ir response to your reguest that I provide you a
forma}l statement concerning the actions of grievant

. who is the subject of a removal action by the United
Stafes Postal Service. Because the information you are seeking was
obtained by me in the course of the performance of my duties as a
Omion steward, I consulted a Natiomal Officer of the American
Postal Workers Union, AFL-CIO concerning my responsibilities. I
have cince been advised by them, and by the National Union’s
General Counsel’s O0ffice, that I may not lawfully be asked to
disclose information obtained by me in the course of my performance
of my duties as a steward. Under decisions of the National Iabor
Relations Board, particularly Cook Paipt & Varnish Co., 258 NLRB
1230 (1981), stewards may not lawfully be asked by employers to
give testimony against individuals based uppn information obtained
by stewards in the performance of their duties as stewards.
Accordingly, I respectfully refuse to provide you the evidence you

are seeking against grievant

For your information, I am enclosing with my letter a recent
excerpt from the Report of the General Counsel of the National
T1abor Relations Board. As you will see, pages 9 through 11 of that
Report discuss these principles. The case commented upon by the
General Counsel is ome in which a grievant allegedly uttered
threats against the plant manager in the presence of a steward who
was assisting the grievant on proposed discipline for other
reasons. The General Counsel found it unlawful for the employer to
request a statement Ifrom the steward about the alleged threats.

On the basis of this information, I hope you will agree that
it would be inappropriate for me to provide you & statement in this
matter.

Sincerely,




December 12, 1988

Mr, William Burrus

Executive Vice President

tmerican Postal Workers
Union, AFL-LID

1300 L Street, NW

Washington, DC 20005~43107

Dear Bill:

This letter is in response to your correspondence of October 20
regarding a previous letter of inguiry of the 0.S. Postal
Service's intent to modify its regulations to comply with a
Rational Labor Relations Board's (NLRB) decisiom in Case

32-CA~-4640 (P).

It is the policy of the U.S. Postal Service to comply with
jts contractual and legal obligations. In Pacific Telephone
& Telegraph v. NLRB, 711 F. 28 134, the Ninth Circuit Court
of Appeals (which covers Californiaz and several other western
states) held that an employee is entitled to consult with his
representative prior to an investigative interview., Since
preinterview consultation is the law in that circuit, and the
U.5. Postal Service's policy is to comply with that law, no
policy modifications will be made. The U.S. Postal Service
will continue to comply with applicable provisions of the
National Agreement, with regard to this matter, in
installations not covered by the Ninth Cirenit Court.

Sincerely,

el
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HOLD-UP PREVENTION B

call police at once 1f you notice suspicious strangers foltering in
sr near post office or delivery areas.

e cautious in building tobbies or cther remote areas, especially
in high crime areas. Keep delivery carts in sight.

3. Give security Instructions to all employees, including operation
of hold-up camera and alarm.

Have two people present at opening and closing times.

5. 4vold large accumulations of cash. Do not count or ntherwise display
cash on hand in public view.

§. Trave) with another person to the bank and vary route of travel and
time of deposits.

7. Be alert when using a night depository. Do not approach it f someone
else is using 1t or loitering in the area. Call the pnlice.

8. If you are alone, a radio in another room could suggest another
person is present.

9. Lock credit drawers when leaving window, even for short periods.
Secure accountable mail and money orders.

10. Be identification consclious. Check on all non-postal personnel
entering mail handling areas.

11. Never respond to an emergency request to open the post office unless
you request the presence of the police, or Postal Inspector at the scene.

12. If you recefve a call from the police to respond to your office after
hours, call back and verify the call with the police dispatcher.

13, Employee backgrounds should be checked very thoroughly before hiring
to prevent the type of robbery in which the bandit receives "inside”

information.

14, - Safe and vault doors should be kept locked., Potential robbers and
surglars are helped immeasurably if they can see the mechanism on

such doors.
hel 1P MOHEY' - Placed in each clerk's drawer and kept there to activate -

hold-up camera. (Several copies of serfal numbers and seriaes year of
currency should be maintained In separate nlaces).

16, 0o not discuss money or valuable mail on hand in the Post Office or
transportation methods with persons autside your office other than
authorized oostal officials. Confine such information to those persons
whe have a need to know.




ACTIONS DURING HOLD-UP

Take no action that would jeopardize personai
safety.

1f the robber displays a firearm, consider 1t
to be loaded.

Activate the camera and/or alarm, if possible,
with safety.

Attempt to alert other employees by use of
pra-arranged signals.

Follow the robber's instructions but do not
tyalunteer”.

1f the robber has written a note, place it aside
out of_sight in an attempt to retain it as evidence.

Give the robber only what he demands. Be sure
to include "clip" money, 1f applicable.

0o not be cbvious, but carefully observe robbers
and their actions - get detailed descriptions.




1.

ACTIONS AFTER HOLD-UP

Call police ard give description of robber,
type of weapon used, vehicle used, and direction

of flight before hanging up, plus exact time of
robber's departure. Then, immediately notify

Inspection Service.

Lock all doors, if possible. Ask witnesses to
remain until police arrive. Do not let anyone in

except Postal Inspectors or police.

Protect the scene of the crime. Touch nothing in
the area of the crime and keep others away.

Jot down your memory of the crime and description
of the robbers.

Do not "compare notes” with others until you give
your information to Postal Inspectors or police.

Assist investigating Postal Inspectors and police
cfficers in every way that you can.

Do not discuss detafls of your security system with
anyone other than Postal Inspectors or the police.
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HOLDUPS
IDENTIFICATION

Remember These Facts When Identifying A Person

QUSEAVE AND MFMORIZE THE FACIAL. CHARACTERISTICS OF
THE PERSON YOU WILL LATER BE ASKFD TO DESCRIBE

APPROX.
HEIGHT

Vas person
carrying something

Bann/foolor

— Shnasseotor

Detalls are vary important when reporting a crime
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ciLL IN ALL THE BLANKS

ar ALERT, 8% CRSEAVANT—Festures which you
can remembar regarcing the physical charactaristics
of suspicinus parsons of sscailants can grealiy ass
sist in their apprehension.

l YIEAPON
sex | pace | AGE HEIGHT WEIGHT __|TYFE
] HAIR —— @;&1 HAT {color,
=3 type)
TiE
EYES
COAT
GLASSES TYPE
SHIRT
MOUSTACHE/BEARD
ROUSERS
TATTOOS
SHOES
CUMPLEX ION
SUARS/MARKS
T
rHECTION OF ESCAPE 1 SPEECH (ACCENT)
L |

GIVE COMPLETE iMFORMATION
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—~ Shape of eyebrows

i

DESERVE AND MEHMOHIZE THE FACI
THE PERSON YOU WILL LATEH B

Hair line, 1if visible

Type of eyslids
Shape of esars
Shape of nose
Shape of head
Size -~ shape of lips

Type of chin

A
-
E

L CHARACTRERISTICS OF
ASKED TO LESCRIBE

1. Indentations at temples

2, Wrinkles or bags under eyes
3. Pronounced cheek bones

4. Surken cheeks

5. Face wrinkles, scars, marks

DO NOT LDOK INTO THE PENSON'S EYES
o+ LOOK AROUND THEM!

REMEMBEH THE WORD “CYMBAL® WHEN DESCRIBING A CAR

COLOR ﬁﬁﬂ/ ouer B/ bl

=z < O

r » W

TEAR

/5?
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CONSOLIDATION COAL COMPANY, ROBINSON RUN MINE NO. 95 and
UNITED MINE WORKERS OF AMERICA, DISTRICT 31

(Case 6-CA-23681
NATIONAL LABOR RELATIONS BOARD

307 N.L.R.B. 976; 1992 NLRB LEXIS 759; 140 LRR.M. 1248;
1992-93 NLRB Dec. (CCH) P17,330; 307 NLRB No. 152

June 23, 1992

CORE TERMS: interview, investigatory, discipline, notice, recommended, posted, administrative faw, committesmen,
readily available, remedial order, desist, cease, National Labor Relations Act, unfair labor practice, labor organization,
rights guaranteed, restraining, grievance, modified, defaced, admits, cease-and-desist, credibility, conclusions of law,

engaged in commerce, affirmative action, attached notice, times material, entire record, coal

(**1]
DECISION AND ORDER

By James M. Stephens, Chairman; Dennis M. Devaney, Member; Clifford R. Oviatt, Jr., Member

OPINION:

*976] On January 17, 1992, Administrative Law Judge Martin J. Linsky issued the attached decision. The
Respondent filed exceptions and a supporting brief, and the General Counsel filed an answering brief.

‘The National Labor Relations Board has delegated its authority in this proceeding to a three-member panel.

The Board has considered the decision and the record in light of the exceptions and briefs and has decided to affirm
the ludge's rulings, findings, ni and conclusions and to adopt the recommended Order as modiffed. n2

11 The Respondent has excepted to some of the judge's credibility findings. The Board's established policy is not to
overrule an administrative law judge's credibility resolutions unless the clear preponderance of all the relevant evidence
convinces us that they are incorrect. Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F. 2d 362 {3d Cir.
1951). We have carefully examined the record and find no basis for reversing the findings.

The Respondent defends its conduct by arguing, inter alia, that its general superintendent was merely following the
contractual grievance procedure when he refused to allow the District 31 executive board member to serve as Robert
Knisely's representative at the investigatory interview held on June 10, 1991, This argument lacks merit. Even
assuming that ary restrictions that may pertain to the grievance process would have been applicable had a grievance
been filed, no grievance involving Knisely was pending at the time of the June interview.

n2 In par. 1{b) of his recommended Order, the judge used the broad cease-and-desist language “in any other manner.”
However, we have considered this case in light of the standards set forth in Hickmott Foods, 242 NLRB 1357 (1979),
and have conchuded at this time that the narrow cease-and-desist language “in any like or related manner” is
appropriate. We shail modify the judge's recommended Order accordingty. [**2}

GRDER




The National Labor Relations Board adopts the recommended Order of the administrative law judge as modified
helow and orders that the Respondent, Consolidation Coal Comparnty, Robinson Run Mine No. 95, Shinnston, West
Virginia, its officers, agents, Successors, and assigns, shail take the action set forth in the Order as medified.

i Substitute the following for paragraph l{b}.
oyees in the exercise of the rights

"(b) In any like or related manner interfering with, restraining, or coersing empi
guaranteed them by Section 7 of the Act.”

7 Substitute the attached notice for that of the administrative law judge.
ALJ MARTIN J. LINSKY
ALJ-DECISION:

[*976] DECISION

Statement of the Case

MARTIN J. LINSKY, Administrative Law Judge: On Jane 12, 1991 and July 24, 1991 United Mine Workers of
America, District 31, herein the Union, filed 2 charge and first amended charge, respectively, against Consolidation

Coal Company, herein Respondent.

On July 24, 1991, the National Labor Relations Board, by the Acting Regional Director for Region 6, issued a
Complaint, which was later amended, which alleges that Respondent violated Section 8(a)(1) of the National Labor
Relations Act, herein the Act, when it denied [**3] the request of its employee Robert Knisely to be represented by
United Mine Workers of America, District 31 Board Member Carlo Tarley at an investigatory interview which could

have resulted in the discipline of Robert Knisely.
Respondent flled an Answer in which it denies it violated the Act in any way.
[*977} A hearing was held before me in Fairmont, West Virginia, on September 19, 1991, n3

n3 On this same day a hearing was held before me involving the same Respondent and Charging Party, 1.¢.,
Consolidation Coal Company, 6-CA-23393. No party to the litigation moved to consolidate the two cases.

[ find that Respondent did violate the Act as alleged in the Complaint.

Uspon the entire record in this case, to include post-hearing briefs submitted by the General Counse! and Respondent,
and upon my observation of the demeanor of the witnesses, [ make the following:

Findings of Fact

[. Jurisdiction
pzpendent, a Delaware corporation with an office and place of business af the Robinson Run Mine No. 95 near
Shinnston, West Virginia, has been engaged in the mining and nonretail sale of coal.

During the 12 menth period ending May 31, 1991, Respondent, in the course and conduct of [**4] its business
operations, sold and shipped from its West Virginia facilities, products, goeds and materials valued in excess of

$50,000 directly to points outside the State of West Virginia.




Respoadent admits, and 1 find, that it is now, and has been at all times material herein, an employer engaged in
commerce within the meaning of Saction 2(2), (6) and (7) of the Act.

i, The Labor Organization fnvolved

Respondent admits, and I find, that the United Mine Workers of America, District 11, is now, and has been at afl
simes material herein, a labor organization within the meaning of Section 2(3) of the Act.

[1. The Alleged Unfair Labor Practice

On Wednesday, June 3, 1991, Robert Knisely, a motorman, and Charles Cienowski, his co-worker, both of whom are
employees of Respondent and represented by the Union were nvolved in an incident at work which included a

deraibment.

On Saturday, June 8, 1991, Robert Knisely was informed that hie was 1o meet at Spm on June 10, 1991, at the start of
his shift, with Thoomas "Pete” Simpson, the general superintendent of Robinson Run Mine No. 95. Knisely was told
that the meeting with Simpson could result in his being disciplined and the discipline [**5] might include his

discharge.

Knisely called Nelson Starcher, the President of UMW Local 1501, Starcher told Knisely that he (Starcher) would be
out of town on June 10, 1991 and had asked Carlo Tarley from District 31 to take care of matters int his absence.

The Union signatory to the collective bargaining agreement under which Knisely worked was the International Union

UMW, The International's Distriet 31 helped police collective bargaining agreements within its jurisdiction. District 31
was broken down into two sections. The section under Executive Board Member Carlo Tarley handled Local 1501

UMW, which was Knisely's Local

On Monday morning Knisely went to District 31's headquarters to see Tarley and told Tarley that he wanted Tarley to
represent him at the investigatory interview at 5pm that afterncon. Tarley agreed to represent Knisely.

Later that Monday Knisely appeared at the mine. Also present were two men fom District 31, Le,, Carlo Tarley, who
Knisely wanted to represent him at the investigatory interview with Thomas "Pete” Simpson, and Gary Jordan. Also
present were 3 newly elected members of the mine committee, W. T. Hockenberry, Sam Marra, and Jim Parker. [**6]

Hockenberry, Marra, and Parker all work at Robinson Run Mine No. 95 but none had ever represented an employee at
an investigatory interview. Carlo Tarley himself had worked at Robinson Run Mine No. 95 for 20 years or until June
1989 when he became an Executive Board Member of District 31. Tarley was officially in a leave of absence status

from his job at Robinson Run Mine No. 95, .

| credit Knisely that prior to Knisely's interview with Simpsen that when Simpsos said that Knisely would be allowed
only one representative at the interview that Knisely said to Simpson that Tarley would be his representative and

Simpson said no.

Tarley testified that Simpson said that Knisely could have only one representative at the investigatory interview and it
could not be Tarley and Tarley argued with Simpson that it should be him. Simpson corroborates that Tarley was
nresent for the Knisely interview and was told by Simpson that he {Tarley) could not be present during the interview

and that Tarley argued that he had a right to be pragent.

It is clear in the exireme that Kaisely wanted Tarley to represent him at the investigatory interview and Respondent

-

new it and it s an insult to one's intelligence [*=7] and common sense Lo suggest otherwise.

Simpson made it clear 0 Knisely, Tarley and the others that Knisely could have only one representative at the
investigatory interview and that it could not be Tarlev or Jordan but had to be one of the three mine committeemen,

none of whom had ever represented an employes at an investigatory interview. Sincel el that Knisely told Simpson




that he wanted Tarley to represent him Simpson denied Knisely the representative of his choice. Simpson testified that
Knisely did not specifically request Tarley. 1 don't credit Simpson on this point. But even Simpson admits that Tarley,
in Simpson and Knisely's presence, argued that he had a right to be present at the interview. No reasonable person could
conclude that Simpson did not know that Knisely wanted Tarley to represent him at the mvestigatory interview.

Simpson told Knisely that he had to appear at the Spm investigatory interview and if he wanted representation it had
o be one of the three mine committeemen, As noted all three of the mine committeemen were inexperienced in
handling investigatory interviews whereas Tarley was highly experienced. Forcing Knisely to chose one of the 3 mine
[**8] committeemen and denying his request for Carlo Tarley as his representative was the functional equivalent of
forcing a defendant to select as his counse! a young fawyer who had never tried a case before over the late great trial ’*.
tawyer Edward Bennett Williams when both were present and ready to represent the defendant. [t was obvious why
Knisely would want Tarley and Tarley was present and ready to represent him. No detay whatscever would be

oceasioned by letting Knisely have Tarley as his representative.

Suffice it to say Simpson required that Knisely pick as his representative one of the three mine commitieemen
present. [*978] Since he could not have Tarley, Knisely selected W. H. Hockenberry to represent him. Hockenberry
represented Knisely at the investigatory interview and he also represented Knisely's co-worker, Charles Cienowski.

,—* Neither Knisely nor Cienowski received any discipline. This, of course, is no defense to the allegation that Respondent

Y iolated the Act in denying Knisely his choice of representative. Nor, of course, is it any defense to an alleged unlawfu
denial of choice of representative that the employee, like Knisely, is a college graduate, has himself represented [**9]
at least one fellow employee at an investigatory interview, and is a member or former member of the mine commitiee
and safety committee. I note that lawyers, even very talented ones, hire the best lawyers they can get if faced with legal

problems.

In NLRB v. Weingarten, 420 U.S. 251 (1975), the Supreme Court approved the Board's view that Section 7 of the Act
gives an employee the right to demand union representation at investigatory interviews which the employee reasonably
believes could result in discipiine. Respondent stipulated in the instant case that the investigatory interview that Knisely
was to have with Simpson could have resulted in Knisely's being disciplined and possibly even discharged. [find asa
matter of fact that Knisely requested Tarley to be his representative and expressed that desire to Respondent.
Respandent did not cancel the investigatory interview but went forward with it. Respondent’s refusal to let Tarley, wh
was present, represent Knisely at the investigatory interview was a violation of Section 8(a)(1) of the Act. See, GHR
Energy Corp., 294 NLRB No. 72 (June 13, 1989), where a similar violation was found, i.e., it was a violation of [**10]
the Act to deny an employee his choice of representative, wha in that case was from the International Union and
present, and force the employee to proceed with another representative.

In the instant case it would not have been a violation of the Act if Respondent denied Knisely's request f(}r%
representation by Tarley if Tarley was not present and to grant the request would force a postponment of the
investigatory interview. See, Coca - Cola Botiling Co, 227 NLRB 1276 {1977). But in the instant case as in GHR
Energy Corp, supra, the requested representative was present and ready to go forward. Hence Respondent violated

Section 8(a) 1} of the Act.

The General Counsei requests a broad remedial order in this case. The Board in Hickmott Foods, 242 NLRB 1357
/19793, held that a broad cease and desist order requiring a Respondent to cease and desist from "in any other manner”
restraining or coercing employees in the exercise of their Section 7 rights rather than the narrow “in this or any Like
manner” language should be reserved for situations where a Respondent is shown fo have a proclivity to violate 1o Act
or has engaged in such egregious or widespread misconduct [**[1] asto demonstrate a general disregard for the

emplovees’ fundamental statutory rights,

‘The General Counsel has referred me to enough Board cases of unfair labor practices being committed by this
Respondent that [ will grant the application for a broad remedial order. nd Subseguent o the hearing in this case the
Board issued vet another decision finding the Respondent quilty of an unfair labor practice. See, Consolidation Coal
Company, 303 NLRE No. 59 (November 7, 1591}. On December 17, 1991 1 issued my decision in Consolidation Coal,
 Respondent again viclated the Act 1 will recommend a broad remedial order sven though

JI3335-91, wherein [ fo




evidence at the hearing reflects that Respondent is the second largest producer of coal in the United States, operates
some 25 unionized mines in 7 states, and employs some 10,500 people.

4 See the following Board cases where Respondent was found to have violated the Act; 233 NLRB 789 (1980, 256
NLRB 541 (1981); 260 NLRB 466 (1982); 263 NLRB 1306 (1982); and 266 NLRB 670 (1983,

Conclusions of Law

{. Respondent is an Employer engaged in commerce and in operations affecting commerce within the meaning of

Section 2(2), [**12] (6) and (7) of the Act.
3 District 31, United Mine Workers of America, is a labor organization within the meaning of Section 2(5) of the
Act,

3. Respondent viiolated Section 8(a)(1) of the Act when it denied the request of its employee Robert Knisely té be
represented by United Mine Workers of America, District 31 Board Member Carlo Tarley at an investigatory interview

which could have resulted in the discipline of Robert Knisely.

The Remedy

Having found that Respondent has engaged in this unfair labor practice it is recommended that the Respondent be
ordered to cease and desist therefrom and to take the affirmative action described below which is designed to effectuate

the policies of the Act.

Upon the foregoing findings of fact and conclusions of law, upon the entire record, and pursuant to Section 10(c) of
the Act, | hereby issue the following recommended:

ORDER n3

15 If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations, the findings,
conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the Board and all

objections to them shall be deemed waived for all purposes.

Respondent, Consolidation [**13] Coal Company, its officers, agents, successors, and assigns shall:

1. Cease and degist from:

(a) Denying the requests of its employees for representation by District 31 Board Members at investigatory intervie
which could result in their discipline if the District 31 Board Member requested is readily avaiiable to provide such

represeentation.

(b} In any other manner, interfering with, restraining or coerceing their employees in the exercise of the rights
guaranteed to them in Zection 7 of the Act.

5 Take the foilowing affirmative action necessary o effectuata the policies of the Act:

{a) Grant the request of its employees for representation by District 31 Board Members if readily avatiable at

investigatory interviews that could result in employee discipline,

(b Post at its Shinnston, West Virginia, facility copies of the attached notice marked “Appendix." né Copies of the
natice, (#9791 on forms provided by the Regional Director for Region 6, after being signed by the Respondent's
authorized representative, shall be posted by the Respondent immediately upon receipt and maintained for 60

re#14] customarily

consecutive days in conspicuous places including all places where notices to employees are |




posted. Reasonable steps shall be taken by the Respondent o ensure that the notices are not altered, defaced, or covered

by any other material.

16 1f this Order is enforced by a judgement of the United States Court of Appeals, the words in the notice reading
"pOSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD” shall read "POSTED PURSUANT TO
A JUDGMENT OF THE UNITED STATES COURT OF APPEALS ENFORCING AN ORDER OF THE NATIONAL

LARBOR RELATIONS BOARD."

{¢) Notify the Regional Director for Region & in writing within 20 days from the date of this Order what steps the

Respondent has taken to comply therewith.
January 17, 1992

[*976contd]
[EDITOR'S NOTE: THE PAGE NUMBERS OF THIS DOCUMENT MAY APPEAR TO BE OUT OF SEQUENCE;

HOWEVER, THIS PAGINATION ACCURATELY REFLECTS THE PAGINATION OF THE ORIGINAL
PUBLISHED DOCUMENTS]

APPENDIX
NOTICE TO EMPLOYEES
Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we viclated the National Labor Relations Act and hag ordered us

to post and abide by this notice.

WE WILL NOT deny the request of our employees for representation by District 31 board members at investigatory
interviews which could result in their discipline if the District 31 board member requested is readily available to
provide such representation.

WE WILL NOT in [**15] any like or related manner interfere with, restrain, or coerce our employees in the

exercise of the rights guaranteed to them in Section 7 of the National Labor Relations Act.

WE WILL grant the request of our employees for representation by District 31 board members if readily available atk
investigatory interviews that could result in employee discipline.

CONSOLIDATION COAL COMPANY

{Employer)

Dated By

{Representative) (Title)

This i an official notice and must not be defaced by anyone.

This potice must remain posted for 60 consecutive davs from the date of posting and must not ha altered, defaced, or

covered by any other matertal. Any questions concerning this netice or compliance with its provisions may be directed
to the Board's Office, 1000 Liberty Avenue, Room 1501, Pittsburzh, Pennsylvania 15222-4173, Telephone 412-644-

2969




American Postal Workers Union, AFL-CIO

13G¢ L Street, NW, Washington, DC 20005

February 7, 2002

TG Local Presidenis
National Business Agents
National Advocates
Regional Coordinators
Resident Officers

FR: Greg Bell, Directorcg
Industrial Relations-~

RE: Stewards’ “Privilege”

The following information is provided to Locals whose stewards are subjected to demands
that they testify or otherwise disclose information provided to them by employees in confidence in
their representative capacity. A demand by the Postal Service to interrogate union stewards

conceming information communicated to them by employees they represent in their capacity as
union stewards constitutes a violation of the National Labor Relations Act. These demands which

carry explicit or implicit threats of discipline of the steward if the steward does not cooperate, are
clearly demands to interrogate employees about their union activities.

In these circumstances, the Local may file an unfair labor practice charge against the Postal
Service alleging violations of Section 8 (a) (1). Those Locals should also ask for injunctive relief
under Section 10 (j) of the National Labor Relations Act: The damage done by such a demand is
irreparable because of the ongoing chilling effect that it has both on an employee’s willingness to
consult stewards, and on the willingness of employees to serve as stewards. Such harm cannot be
repaired with an eventual NLRB cease-and-desist order. For this same reason, the charge should not

be deferred to arbitration. Such a charge should allege as follows:

On or about the U.S. Postal Service inferfered with,
restrained and coerced employees in the exercise of their Section 7 rights, by, among

other things, demanding under threat of discipline that union officials submit to
mterrogations about their union activities. Injunctive relief under Section 10 () is

requested.

The Local should cite Cook Paint and Varnish Co., 258 NLRB 1230 (1981) when contacted
by the Board Agent. It is important to remember, however, that, although APWU stewards enioy a




qualified privilege as stated by the Board in Cook Paint and Varnish Co., supra, as employees of
obligation to cooperate with employer investigations.

the Postal Service, they also have an

Thus, the stewards’ “privilege”, spoken of above, is not an “attorney-client” privilege, and
is not, therefore, absolute. Should a steward be subpoenaed to testify before a grand jury or in court,
a steward may well be held in contempt if he/she refuses to testify based upon the NLRB privilege
for union stewards spoken of above. Unlike an attorney-client privilege which would be honored,

does not appear to be any judicial authority fora union steward to withhold information when

there
questioned under oath by law enforcement officials.

We contend, hov=ver, that the stewards’ privilege does apply in the context of inver tigatory

interviews by Postal Inspectors. In these cases, the questioning s not taking place in a judicial forum

privilege is required for a witness to refuse to answer questions. Thus, we

where a “testimonial”
by managers or labor

contend that the same rule which should apply in the questioning of stewards
relations officials must also apply when stewards are being questioned by Postal Inspectors.

If the Local wants advice from the National’s legal counsel, or wishes the National’s legal
counsel to represent the Local in such a case, please contact me. In addition, please feel free to call
me with any questions you may have. i
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