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FAMILY  AND

 MEDICAL  LEAVE ACT

I. INTRODUCTION

In January 1997 Industrial Relations put
out a CBR (Issue No, (97-01) on the Family
and Medical Leave Act.   At that time  the
Act was still young and we did not have
much guidance as to how courts would be
ruling on various  issues.  With an additional
five  years of court decisions, DOL opinion
rulings and a better understanding with the
Postal Service as to application of the Act,
we are better able to present a new revised
FMLA CBR.  Our intent with this CBR is to
make it more of a working tool for union
representatives in advising members of
their FMLA rights and protecting those
rights granted under law.  The first part of
this issue of the CBR will give an overview
of the law, case law along with DOL regula-
tions and opinions.  We shall also attempt to
discuss the areas where the APWU and
USPS presently  have disagreements
including any National Disputes and court
cases that have been filed dealing with
FMLA related issues.

II. What makes an employee
eligible for FMLA protection?

Any employee who has been
employed by the Postal Service for at
least twelve months and has worked a
minimum of 1250 hours during the 12
month period immediately preceding
the date the leave is to begin is eligible
for FMLA protection. (TEs are included
if they have worked over a year.
However, it should be noted that the fact
that a Transitional employee may be on
Family Medical Leave does not effect
the terms of the appointment.)   In order
to determine whether an employee
meets the specified hours of service,
the FMLA applies the legal principles
established for determining hours
worked for payment of overtime under
the Fair Labor Standards Act (herinafter
“FLSA”),  29 USC 201 et  seq.  There is
no difference between overtime and
non-overtime hours when calculating the
1250 hour requirement.  The Postal
Service has agreed that Union steward
duty time does count toward the 1250
hour calculation. (See p. 92)  however
currently we have a disagreement with
the Postal Service as to whether Union
Business Time counts toward the 1250
hour work requirement.  (See Position
Paper page 106)  Also other  types of
leave; annual, sick, LWOP and court
leave, are not included in the 1250
hours.  (See Robbins v. Bureau of
National Affairs, 869 F.Supp. 18
(D.D.C. 1995)).  OWCP time and
military leave do not count toward the
1250 hours of service since they are not
considered time worked under the
FLSA.  The comments  section 825.110
of the FMLA regulations provide that
“hours worked” does not include time

NOTE --  This CBR should be used in
conjunction with the Family and
Medical Leave Act (29 USC 2602 et
seq.) and the regulations issued by the
Department of Labor  (29 CFR 825 et
seq.).  Due to the length of the above
documents we are unable to publish
them in this CBR;  however, the law
and regulations are available in any
Law Library and are also available on
the DOL web cite at www.dol.gov under
the Wage and Hour Division.
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paid but time “worked.” The comments
cite the FLSA regulations 29 CFR 785
as the controlling regulations.  The
APWU and the Postal Service have
agreed that in a case where an
employee who has been either
terminated or on a long term suspension
and who has been reinstated with full
back pay and benefits will have this
time counted as work hours for the 1250
workhour eligibility requirement.   (See
Appendix, p. 120, Valenti-Burrus sign-off
dated January 23, 2001, case #
J94C1JC 97069215, Carol Stream, IL)

Another issue concerning the 1250
hour requirement is whether an
employee who has a chronic condition
must meet the 1250 hour requirement
each time he/she is absent because of
the condition.  The APWU has taken the
position that once an employee has
submitted all the proper documentation
and the Postal Service has accepted the
condition as an FMLA-covered condition
the employee should not be subjected to
meeting the 1250 hour requirement each
time he/she is absent for that condition
during the leave year.  There has been
one district court decision in Barron v.
Runyon 205 F.3d 1332 (4th Cir., Feb.
28, 2000) that has agreed with this
position.  Recently, the Postal Service
has agreed that this is a proper
interpretation.  Once an employee meets

the 1250 hour eligibility requirement in
a leave year,  then the employee will not
be required to meet the 1250 hour
requirement for subsequent absences
during that  leave year. However,  if  the
employee suffers from multiple
conditions  then the employee will have
to meet the 1250 hour requirement for
each condition. (See Appendix, page
136 USPS Memo to Managers, Human
Resources, dated Nov. 14, 2000)

III.  Entitlement to FMLA

An employee is allowed FMLA
protection for the birth of the
employee’s son or daughter, and to
care for the newborn child.  The FMLA
also covers placement with the
employee of a son or daughter for
adoption or foster care, and leave to
care for the newly  placed child.
Entitlement expires one year from the
birth or placement.  (See 29 CFR
825.201)  In case of birth or placement
of a child, intermittent leave or leave on
a reduced schedule may be taken only
if the employer agrees. (See 29 CFR
825.203(b))  In addition, an employee
is permitted FMLA protection to care
for the employee’s spouse, son or
daughter, or parent with a serious
health condition. Moreover, the FMLA
covers a serious health condition that
makes the employee unable to perform
one or more of the essential functions
of the job.  (See 29 CFR  825.200 )

IV. How much leave is an
employee entitled to take?

An employee is entitled  to a total of
12 weeks of leave or up to 480 hours
within a leave year.   Part time

NOTE -- Example: If an employee
certifies his/her condition in January
and at that point meets the 1250 hour
requirement any subsequent absences
related to that condition  during the leave
year will be protected even if the
employee falls below the 1250
requirement, for that same condition.
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employees with schedules of less than
40 hours are  entitled to 12 times the
hours normally scheduled in their
workweek (average it out). (See 29
CFR 825.205(b)).  If an employee takes
leave on a reduced or intermittent
basis, only the amount of leave actually

used can be counted toward the 12
weeks of leave to which the employee is
entitled.  (See 29 CFR 825.205a)
Once the 12 weeks are exhausted,
additional absences would be subject
to the normal leave policies established
by the Postal Service.  See Cehrs v.
Northeast Ohio Alzheimer Research
Center, 959 F.Supp. 414 (N.D.  Ohio,
March 7, 1997) aff’d No. 97-3388 (6th

Cir., 1998).
The FMLA  specifically addresses

the issue of spouses who work for the
same employer.  The regulations allow
up to twelve weeks for use by both
parents combined for the birth of a
child.  (See 825.201(c))  However, the
Postal Service allows both parents to
be able to take twelve weeks each.  The
law and regulations allow for up to 12
weeks of unpaid leave.

Contractually,  sick or annual leave
may be used in conjunction with LWOP
or an employee may choose leave
without pay at their option.  (See memo
dated April 20,1999, p.110) Under the
1998-2000 Collective Bargaining

Agreement, the APWU and USPS
agreed that an employee may also use
up to 80 hours of sick leave to care for
a family member with a serious health
condition or for any condition that the
employee himself/herself would be able
to use sick leave for. (See Collective
Bargaining Agreement Dependent
Care Memo).  There has been some
confusion as to whether FMLA
protection is given to time covered
under the Dependent Care Memo.  The
answer to this is that it depends.  If a
employee is needed to care for a
spouse or a child with a serious health
condition they will be able to use up to
80 hours of sick leave under the terms
of the MOU.  This leave will also be

protected under the FMLA.  If the
condition is not a serious health
condition, then the sick leave absence
will fall under the normal leave policies
and will not be protected under the
FMLA.  For instance if a child is sick
with a cold and the parent is absent due
to this condition, the parent can use
sick leave; that  leave however, will not
be protected under the FMLA.

V. What are the obligations of
employees and employers?

A. Employee Obligations

In order to be protected under the
FMLA an employee must request the
leave (for placement or birth of a child,
serious illness of the employee or a
family member).  The leave cannot be
denied if it is for an absence for an
FMLA-covered condition that is
medically necessary.  In order to
request the leave, you should fill out a
Form 3971. (See attached 3971, p. 45)

NOTE -- The employer is permitted to
select from various methods for
determining the 12 month period in
which the 12 weeks of leave entitlement
occurs.  The Postal Service has chosen
the leave year (See 29 CFR  825.200(b))
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If it is a foreseeable absence, the
employee should give 30 days advance
notice (a district court  has stated that
an employer can deny FMLA protection
if the employee has not given advance
notice for a forseeable absence).  (29
CFR 825.302)  If it is an unforeseeable
absence, the employee should give
notice as soon as both possible and
practicable. (See 29 CFR 825.302(b))

When requesting the leave, the
employee should state the reason for
the absence; however, courts have held
that there is no need to specifically
request FMLA protection (Manuel v.
Westlake Polymers Corp.  66 F. 3d 758
(5th Circuit, 1995)).  However, it would
be in the employee’s interest to clearly
tell the supervisor  that the absence is
due to a serious health condition.   What
is required by law and regulation is that
the employee gives enough information
so that the employer can make a
determination as to whether to
designate the leave as  FMLA.  If an
employee only states that he or  she is
sick, there is not enough information for
the employer to determine whether there
is a FMLA covered condition.  (See
Carter v. Ford Motor Co., 121 F.3d
1146 (8th Circuit, July 28, 1997)) If an
employer deems the information to be
incomplete to make a determination for
FMLA designation and it may request
more information. The employee must
provide the information within the time
frame requested by the employer
(which must allow at least 15 days  after
the employers request) or as soon as
reasonably possible under the particular
facts and circumstances. (825.311(b))
An employee can provide the relevant
information on the APWU forms, WH-
380 or any other documents as long as

he or she provides enough information
for the employer to make a
determination as to whether the
absence is due to a covered condition.
The Postal Service has accepted the
APWU forms as long as they are
properly and completely filled out.  (See
attached p.147)  Unfortunately, this is

where there has been some
disagreement with the Postal Service.
In order to be properly submitted, the
form must  be completely filled out  with
all material facts. This does not mean
giving medical information that includes
a diagnosis and prognosis.  Employees
should remind doctors not to put
diagnosis and prognosis information on
these forms.  Attached in the appendix
are some examples of properly
completed forms. (See page 163)
When an employee brings in a
completely filled out APWU form or DOL
WH-380 form, a manager should not
deny the FMLA protection.  If a form is
not completed fully, management can
require the employee to go back to his
or her physician to have the form
completely filled out at the employee’s
expense.

The employee can give verbal notice
over the phone of the absence due to a
covered condition and at that point
management has certain obligations;
i.e. designate the leave as FMLA or not
and give the employee proper written

NOTE -- These example forms are
for general information and should
be used as a guide. They have not
been approved by the Postal Service.
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notification of his or her rights under the
FMLA, i.e., Publication 71.  If an
employee does not initially give enough
information for a FMLA qualifying
absence, the employee can upon return
to duty request the leave to be
designated FMLA by giving enough
information or documentation to
management in order for them to
designate the absence as FMLA.

B. Employer Obligations

1. Designate the leave

The employer  must  designate the
leave. If a request is made by phone or
by someone other than the employee,
the person or supervisor who receives
the request initiates the PS 3971 and
records the information provided.  The
supervisor then must indicate whether
the request is: 1) approved;  2)
approved, FMLA, pending the specified
documentation; or 3)  disapproved, with
the reason for the disapproval.  A copy
of the form is signed by the supervisor
and is returned to the employee.  For
requests approved as FMLA, even if
approval is pending the specified
documentation, a  Publication 71 is
given to the employee with the officially
signed PS 3971.  This must be done
within  two days and in writing by
management.  (See 825.110(d))   It

should  be noted that if the Postal
Service does not meet its posting and
notice obligations within the required
time frames, it can correct its omission
at a later date. For example, if  the
Postal Service determines that an
employee is eligible for FMLA
protection and at a later date learns that
the employee had not met the 1250 hour
requirement, the Postal Service can
correct its initial determination by
issuing the employee a written
notification that he or she is no longer
considered on FMLA and may require
the employee to return to work.  Circuit
courts  were split on the issue of
whether management’s failure to inform
the employee of his ineligibility
automatically entitles the employee to
the FMLA protection.          The U.S.
Supreme Court recently struck down a
Department of Labor rule providing that
if an employer does not designate leave
as FMLA leave, the leave taken does
not count against an employee’s 12-
week FMLA entitlement. The majority
decision was rendered by five out of
nine justices, with four justices
dissenting from the ruling.

The decision was issued in a case
involving an employee who was
discharged following her failure to return
to work after  30  weeks due to cancer
treatments. Though her employer
provided her with seven months of
unpaid sick leave, it did not notify the
employee that 12 weeks of the absence
would count as FMLA leave. The
employee filed a suit in the U.S. District
Court for the Eastern District of
Arkansas and asserted that her
employer violated DOL ‘s 110(d)
regulation at 29 CFR 825(a) which
provides that if an employer does not

Note -- the APWU has filed a National
Level Dispute concerning the new
Publication 71 (see attached dispute
p. 104 )
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designate leave as FMLA leave in a
written notice, the leave taken does not
count against an employee’s FMLA
entitlement. She argued that she thus
was entitled to 12 more weeks of leave
and sought reinstatement, back pay,
and other relief.  The federal district
court granted a summary judgment in
favor of the company on the basis that
the DOL regulation conflicted with the
FMLA statute and was invalid because
it would require the employer to grant
the employee more than 12 weeks of
FMLA leave in one year. The Court of
Appeals for the Eighth Circuit affirmed
this decision. Thereafter, the employee
requested that the U.S. Supreme Court
review the decision.

The Court said that the Act’s
provision in 29 USC Section 2615
prohibits employers from interfering
with, restraining, or denying an
employee’s exercise of his or her
FMLA rights and Section 2617
provides that an employer is liable only
for compensation and benefits lost by
reason of the violation, for other
monetary losses sustained as a direct
result of the violation and for
appropriate equitable relief.

Section 2617 therefore “provides no

relief unless the employee has been
prejudiced” and “[t]he remedy is tailored
to the harm suffered,” according to the
Court. The Supreme Court then stated
that “[t]he challenged regulation is
invalid because it alters the FMLA’s
cause of action in a fundamental way: It
relieves employees of the burden of
proving any real impairment of their
rights and resulting prejudice.”
Moreover, according to the Court
majority, it “punishes an employer’s
failure to provide timely notice of the
FMLA designation by denying it any
credit for leave granted before the
notice” and this “penalty is unconnected
to any prejudice the employee might
have suffered from the employer’s
lapse.”

The Court further reasoned that “[t]o
the extent the Secretary’s penalty will
have no substantial relation to the harm
suffered by the employee in the run of
cases, it also amends the FMLA’s most
fundamental substantive guarantee the
employee’s entitlement to ̀ a total of 12
workweeks of leave during any 12-month
period.’” (Ragsdale v. Wolverine World
Wide, Inc., U.S. Supreme Court, 122 S.
Ct. 1155, 3/19/2002)

 Management’s obligation with regard
to notice to the employee of their FMLA
rights and obligations attaches only when
it is provided sufficient information that the
employee’s absence is due to a serious
health condition.  If  an employee is absent
due to a serious health condition,
management can designate the leave
even if the employee does not  request
the leave to be counted as Family Medical
Leave and this time is counted against the
12 week allotment.  (See Daniel Sweeney,
opinion letter dated July 21, 1995, page
69)

Note -- There is a disagreement at the
National Level as to second opinions.
The USPS believes that if the second
opinion differs from the first, the
employee must request a third opinion
or the second opinion will control.  The
APWU believes that the third opinion
is required and the second opinion
cannot be unilaterally implemented.
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If the health care provider’s note or

APWU form is incomplete, management
can request the employee to provide the
required information in which case it
must put a notation on  the 3971 as
FMLA pending further documentation
and specify what information is
necessary in order for the certification
to be complete.  This  will be at the
employee’s cost.   If management does
not accept the employee’s physician’s
medical analysis, it has the right to
request a second opinion  at the
employer’s cost or with the employee’s
permission have a Postal Service
physician contact the employee’s
physician for the purposes of
clarification and authenticity of the
medical certification.  (29 CFR
825.307(a)).    Management cannot
request more information than what is
requested for on the WH-380 or APWU
Forms. If something is omitted that is
required on these forms, management
does have a right to request completed
required information. (See attached
example forms, see page 166)

Management must also approve or
disapprove the employee’s request for
leave, whether the leave is sick leave,
annual leave or LWOP, using the
appropriate Postal Leave Policies and
applicable Labor  Agreements.  Under
the DOL Rules and Regulations,
Section 825.207(a), an employer may
require an employee to substitute
accrued paid leave as FMLA leave.
However, the APWU and Postal Service
have agreed that an employee is
entitled to use LWOP at his/her option
or LWOP in conjunction with annual or
sick leave. (See memo page 110)

It should be noted that step deferral
and layoff  protection could be affected

by LWOP usage in conjunction with
FMLA.  An employee  needs to
understand that when his or her annual
leave balance is insufficient  to cover an
absence, the above may be affected.

When an employee is on extended
LWOP, the employer is not required to
approve paid leave immediately before
or after a holiday if the paid leave
request is submitted for the sole
purpose of qualifying the employee for
holi day pay. Management may not deny
the use of leave and LWOP if  the
employee’s no layoff protection is in
jeopardy.  In cases where an
employee’s no layoff protection is
affected it can be manually restored.
(See page 71)

2. Notify the employee of FMLA
rights

Management’s second obligation is
to notify the employee of his or her
rights under the FMLA by providing a
copy of Publication 71 and a signed
Form 3971.  Currently the Postal
Service has revised its Publication 71.
(See page 41).  The APWU has
challenged this at the national level as
violating Article 19 of the Collective
Bargaining Agreement and has also
filed a lawsuit  which addressess the
return to duty aspects of the form.  In
brief, the USPS believes that its
Handbooks and Manuals control return
to duty, and the APWU contends  that
the requirements under  the USPS
Handbook and Manuals impose  a more
stringent standard than the
requirements under law  and therefore
cannot be applied.  (See also Position
Paper on 21 Day Absence,  p.108)

Additionally, the Postal Service  has
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the obligation to post and keep posted
in conspicuous places on the premises
of the employer,  where notices are
normally posted, a summary of the
pertinent provisions of the Act.  The
DOL WH Publication 1420 should be
posted and if it is not, the Postal
Service could be fined $100 a day for
not posting.  However, the fact that this
notice is posted is not sufficient notice
of FMLA rights when an employee
requests FMLA leave.  Management
must, at a minimum, provide a
Publication  71 and designate the leave
on Form 3971 to an employee upon his
or her request for FMLA leave.

3. Denial or Delay of FMLA

The employer may deny or delay the
designation of FMLA for a number of
reasons:  1)  Untimely advance notice
for a foreseeable absence;  2) Failure
to provide certification for the absence;
3)  Failure to provide certification for
return to work;  4) An employee who
obtains or requests FMLA under
fraudulent  circumstances.  (An example
is a postmaster contacting an
employee’s physician without his or her
consent and learning that the physician
never filled out the documents.
Technically a violation of the Act has
occurred, however, the regulations also
state that an employee will not benefit
from any fraud). (29 CFR 825.307(g)).
See also, Baultuskonis v. U.S. Airways,
Inc., 60 F.Supp. 2d 445 (E.D. Pa 1999)
(altered doctor’s note)

VI. CERTIFICATION/APWU Forms

Medical certification  must include
mandatory  information to be found

acceptable under the FMLA regulations
(29 CFR 825.306):

1. The certification must include a
statement which indicates what
part of the definition of “serious
health condition” applies to the
patient’s condition, and the
medical facts which support the
certification, including a brief
statement as to how the medical
facts meet the criteria of the
definition.

2.  The certification should state the
approximate date the serious
health condition commenced, and
its probable duration, including
the probable duration of the
patient’s present incapacity.  It
should state whether it will be
necessary for the employee to
take leave on an intermittent or
reduced work schedule basis.
The regulations also state that if
the condition is pregnancy or a
chronic condition,  it needs to be
noted whether the patient is
presently incapacitated and the
likely duration and frequency of
the episodes of incapacity.

3.  If additional treatments are
necessary, there should be an
estimate of the probable number
of treatments.   If there is a
regimen of continuing treatment
under the supervision of a health
care provider, a general
description of the regimen should
be provided.

4. If the leave is because of the
employee’s own health condition,
the certification should include
whether the employee is unable
to perform work of any kind.
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A. APWU Form #1 - Employee
Certification of his/her own
serious illness - FMLA

For leave taken because of the
serious health condition of the
employee, or a qualifying family
member under some circumstances, an
employee may self-certify on APWU
Form 1 for a condition that is chronic
and will need intermittent leave.  If an
employee has a chronic condition and
has documented the condition with the
Postal Service, the employee can self
certify for absences of less than three
days.  This form should accompany
Form 4 - Notice for need for intermittent
leave or for a reduced work schedule.
The employee needs to have APWU
Form 2 or other sufficient
documentation which was previously
provided and is on record and supports
the need for intermittent leave due to a
serious health condition. The form
should be filled out  with the following
information:   1)  The day on which the
condition commenced;  2)  Probable
duration of condition;  3)  The
appropriate medical facts (This does
not mean diagnosis or prognosis);   4)
That the employee is unable to perform
the functions of his/her position; or  5)
In the case of a need to care for a family
member, a statement that the employee
is needed to care for or to provide
emotional support to a family member.

B. HEALTH CARE PROVIDER
CERTIFICATION - APWU  Forms
2 and 3

APWU Form 2 which is filled out by
the physician must certify that the

employee is unable to perform one or
more of the functions of the employee’s
job.  For a family member’s “serious
health condition”, the physician’s
statement should show that the family
member has a serious health condition.
(Form 3, See page 166) This would
include physical and psychological care
or comfort which is covered  under this
section. (29 CFR 825.116)  For
intermittent or a reduced leave schedule
- there must be a medical necessity for
such leave.  If an employee has a
chronic condition where flare ups could
occur,  the employee should get this on
record. (APWU Form 4)  Management
should accept an employee’s self-
certification for intermittent leave
without requiring him or her to provide
more medical documentation.

C. INTERMITTENT LEAVE

Employees are entitled to
intermittent leave under certain
conditions.  It may be taken for the birth
of a child and for the permanent
placement of a child for adoption or
foster care if the employee and
employer agree to such a schedule. (29
CFR 825.203)  There is no requirement
that management grant this leave
intermittently.  However, leave cannot
be denied intermittently or on a reduced
schedule when “medically necessary”
(29 CFR 825.203 and 825.117) for an
employee’s own  serious health
condition or  family member’s  serious
health condition.

An employer may request that an
employee support an intermittent leave
request with certification from the
employee’s  health care provider or the
employee’s family member’s health
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care provider of the medical necessity
of the intermittent leave and the
expected duration.  At one point,
management contended that this
intermittent leave would need to be
supported for each absence.  In a letter
from the Postal Service to APWU,  the
Postal Service addressed  the need to
submit documentation for a chronic
condition.   (See page 79) The Service
stated that “an employee is not required
to submit medical documentation for
each absence related to a chronic
condition if (a) the original
documentation gives an estimate of the
probable number of and the interval
between episodes of incapacity (b) the
circumstances are unchanged, and (c)
the supervisor does not have
information that casts doubt upon the
employee’s stated reason for the
absence.”  (If  there is doubt,
management should send the employee
for a second opinion at management’s
cost.) It should also be noted that
management should not request a
clarification at this point in time.  It
should have requested it when the
documentation was first submitted.

If an employee takes FMLA leave for
the birth of a child beginning in October
and carries it through to the end of the
year, the employee will be eligible and
cannot be denied twelve weeks of
FMLA leave beginning January 1 as
long as the employee does not return for
any period of time.  Once an employee
returns the employee remains eligible
for FMLA leave, but a request must be
approved by management since this
leave will now be considered
intermittent leave.

Certification for Intermittent
Leave:  (FORM 4)

When requesting  intermittent leave
the employee  should give management
the  following information:  1)  dates of
treatment, duration of treatments;   2)
statement of medical necessity for the
intermittent leave or reduced leave
schedule; and 3)  expected duration of
intermittent leave or reduced leave
schedule.  When requesting intermittent
leave or leave on a reduced schedule
for care of a family member, a
statement is needed from the health
care provider that the employee’s
intermittent leave or reduced leave
schedule is necessary for the care or
assistance in the family member’s
recovery. Intermittent leave or leave on
a reduced schedule may be denied if
not medically necessary.

Management does have the right to
request recertification or subsequent
medical documentation connected to
the original documentation in intervals
of no more frequency than every 30
days, and only in connection with an
absence related to the condition.
The APWU and USPS have addressed
the issue of certification in a Joint Q
and A.  In Question #34 the parties
agreed that a blanket policy requiring
recertification every 30 days was not
appropriate.  It was agreed that where
requests for recertification would be
required the requests must be
reasonable.  Whether an employee’s
demand for recertification is reasonable
can only be determined on a case by
case basis, considering for example if
the employee’s physician sets a longer
time frame for recovery or until the next
office visit.
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However, under  the following

circumstances the employer has the
right to  request certification:

1. The employee requests an
extension;
2. There is a significant change in
circumstances;
3. Questions exist that cast doubt on
the validity of the certification; or
4. There is a question as to the
adequacy of the certification (the
Postal Service can request a second
and if needed, a third opinion).

VII.  DEFINITIONS

A. Son, Daughter and Spouse

The FMLA allows an eligible
employee to take leave “in order to care
for the spouse, or a son, daughter, or
parent, of the employee, if such spouse,
son,  daughter, or parent has a serious
health condition.”

1. Parent can mean a biological
parent or an individual who stands
or stood “in loco parentis” to a
child. An example of “in loco
parentis” is the sister who has to
care for her brother who cannot
care for himself and the parents
are deceased.  If the sister is
acting in loco parentis or has legal
custody of her brother, then the
FMLA will be applicable and could
be used on an intermittent basis
depending on the situation. There
can be situations where an
employee requests FMLA to care
for an individual that raised him or
her through his/her childhood and
also at a later time for his or her
biological parent.  Theoretically an

employee could have many
parents.  However, the law does
not include “in-laws” as parents or
allow for leave protection for
grandparents. (See Campbell v.
Prichard Police Dept. (S.D. Ala.,
Civ. No. 97-0496 AH-C, Nov. 19,
1997)
Parents of drug addicts who
assume responsibility as primary
caretakers for the addict’s
children is a form of foster care in
which FMLA leave  should be
available to such parents.
Normally, foster care would
require some type of legal
custody.  However, the above is
an example where the legal
requirements need not be met.

2. “Son” or “daughter” can mean an
adopted or foster child under age
18 or a dependent over age 18
and “incapable of self-care
because of a mental or physical
disability.”  The incapable of self-
care means that the individual
requires active assistance or
supervision to provide daily self-
care in three or more of the
“activities of daily living” (ADLs) or
“instrumental activities of daily
living” (IADLs). Activities of daily
living include adaptive activities
such as caring appropriately for
one’s grooming and hygiene,
bathing, dressing and eating.
Instrumental activities of daily
living include cooking, cleaning,
shopping, taking public
transportation, paying bills,
maintaining a residence, using
telephones and directories, using
a post office, etc..
In a situation where a mother
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wants to go to the aid of her
daughter to help her in pre and
post delivery of a baby, FMLA
coverage would normally not
apply.   Normally, an employee will
not be entitled to FMLA leave in
the above situation unless three or
more of the ADLs or IADLs can be
shown. In this situation the
condition may need to be shown
as  life threatening along with
three of the above criteria.  For
FMLA to apply we believe that the
condition for a son or daughter
over the age of 18 may be
temporary in nature.  For example
if the child is in a coma we believe
that the test would be met.
Recently the 1st Circuit Court of
Appeals had an opportunity to
address this issue in Navarro v.
Pfizer, 261 F.3d  90, (1st Cir., 8/
20/01)  The court overturned a
lower court decision and has given
some guidance as to how these
cases  might be approached.   It
found that when a court is faced
with a question of whether a child
of over 18 years of age has an
impairment that limits a major life
activity  the court should consider
(1)(a) the nature and severity of
the impairment (b) its expected
duration (c) its anticipated long
term impact and (d) other relative
factors; (2) this assessment must
be performed on a case by case
basis, balancing all factors in light
of FMLA’s  purpose, structure and
provision for relief;  (3) the
requisite test is a balancing; apart
from the severity of the
impairment, no one factor is
indispensable to finding that a

disability exists for FMLA
purposes.   The court went on and
stated that the question in this
case as to whether a pregnant
daughter with high blood pressure
substantially limited her major life
activity of self care was one for a
jury  to decide.

3. In Willard v. Ingram Construction
Company, Inc., 194 F.2d 1315 (6th

Cir., Sept. 28, 1999) a Circuit
court held that a district court
erred in granting a summary
judgment to the employer before it
determined whether the employee,
who took leave when his common
law wife had his baby prematurely,
was entitled to FMLA leave.

B. Serious Health Condition

The law and the regulations state
that a serious health condition is “An
illness, injury, impairment, or physical or
mental condition that involves ...
inpatient care in a hospital, hospice, or
residential medical care facility;  or ...
continuing treatment by a health care
provider.”   Although the regulations do
not state with specificity what a serious
health condition is, they do specifically
state what is not a serious health
condition: “unless complications arise,
the common cold, the flu,  (see Miller v.
AT &T, 60 F. Supp. 2d 574 (S.D.
W.Va., Aug. 9, 1999)) earaches, upset
stomach, minor ulcers, headaches other
than migraines, routine dental or
orthodontia problems, and periodontal
disease are not ordinarily serious health
conditions.”   However, it must be noted
that the Department of Labor and courts
have stated that if such conditions meet
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the regulatory criteria for a serious
health condition, such as an incapacity
of more than three days that also
involves qualifying treatment, then the
absence could be protected under the
FMLA.  (See Carter v. Rental Uniform
Service of Culpeper Inc., 977 F. Supp.
753, (W.D. Va. Sept. 16, 1997)  Courts

have have given other examples of a
“serious health condition:”  a
miscarriage,  Murphy v. Cadillac
Rubber & Plastics Inc., 946 F. Supp.
1108,  (W.D. NY Nov. 21, 1996); a
pregnant employee with chicken pox,
Reich v. Midwest Plastics Engineering
Inc., 943 F. Supp 266,  (W.D. Mich.
June 6, 1995), aff’d 113 F. 3d 1235 (6th

Circuit 1997); multiple minor illnesses
may trigger FMLA protection,  Price v.
Fort Wayne, (7th Cir., 117 F. 3d 1022,
June 27, 1997); stomach ailments
eventually diagnosed as hiatal hernia,
Thorson v. Gemini, Inc.,998 F. Supp.
1034,  (N.D. Iowa, March 9, 1998);
migraines, Vargo-Adams v. U.S. Postal
Service, , 992 F. Supp. 939, (N.D. Ohio,
Jan. 9, 1998); morning sickness,
Pendvaris v. Xerox Corp.,  3 F. Supp.
2d 53, (D.D.C. May 5, 1998).  Other
courts have ruled conditions not to be
“serious health conditions”:   child’s ear
infection,  Seidle v. Provident Mutual
Life Insurance Co., 871 F. Supp. 238,
(E.D. Pa., Dec. 19, 1994); food

poisoning, Oswalt v. Sara Lee Corp.,
889 F. Supp. 253 ((N.D. Miss., June 20,
1995);  rectal bleeding, Bauer v. Varity
Dayton-Walther Corp., (6th Cir., 118 F.
3d 1109, July 8, 1997);   sinobronchitis,
Hott v. VDO Yazaki Corp., 922 F. Supp.
1114 (W.D. Va., March 8, 1996); normal
conditions of pregnancy, Gudenkauf v.
Stauffer Communications  992 F.
Supp. 465,  (D. Kan. Feb 13, 1996),
aff’d, 158 F.3d 1074 (10th Cir. 1998);  In
addition, the regulation specifically
states that routine physicals, eye
examinations and dental examinations
are not considered treatment, although
examinations to determine whether a
serious health condition exists and
evaluations of the condition are
considered treatment.

Continuing Treatment

“Continuing treatment” includes any one
or more of the following:   (a) a period of
incapacity of more than three calendar
days and any subsequent treatment or
period of incapacity relating to the
same condition, that also involves:
treatment two or more times by a health
care provider or treatment by a health
care provider on at least one occasion
which results in a regimen of continuing
treatment under the supervision of a
health care provider;  (b) any period of
incapacity due to a pregnancy or for
prenatal care; (c) any period of
incapacity or treatment for such
incapacity due to a chronic serious
health condition;  (d) a period of
incapacity which is permanent or long
term due to a condition for which
treatment may not be effective
(Alzheimer’s, a severe stroke, or
terminal stages of a disease).

Note -- See Palazzolo v. Galen Hospital
of Texas, Inc., (ND Ga, No. 1:96-CV-
2550-TWT, Nov. 25, 1997) (Routine
doctor’s appointment not medically
necessary); See also Baung v. Entergy
Corp.(ED La., Civil Action No. 98-1786,
Section N, June 15, 1999).
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A regimen of continuing treatment
would include a course of prescription
medicine such as antibiotics but would
not include over the counter medicines.
Also, other activities that could be done
without visiting a doctor would not be
considered treatment, i.e., exercise or
drinking fluids.

Unable to Perform Functions

“Unable to perform the functions” of the
employee’s position means where the
health care provider has found that the
employee is either unable to work at all
or unable to perform any of the
essential functions of the position
within the meaning of the ADA
Americans with Disabilities Act. (See
29 CFR 825.115)  (See Reich v.
Standard Register Co.  (No. 96-0284-
R, W.D. Va.)  February 17, 1997; See
also Martyszenko v. Safeway Inc., 120
F. 3d 120, (8th Cir., July 15, 1997)). An
employee cannot be forced to take light
duty in lieu of FMLA leave.

VIII. RETURN TO DUTY

Upon an employee’s return to duty
following an absence for a FMLA -
covered condition, the employee must
provide medical certification that he/
she is fit for duty (when certification is
required).  The statute provides that the
employee need only provide the
employer with certification from the
employee’s health care provider to
qualify to return to work (29 CFR
825.214).  Thus, the Postal Service
may not delay an employee’s return
after an FMLA absence once the
medical certification is given.  (See
also Step 4  Settlement that holds

employee will be returned to duty withing
24 hours, page 109)  The Postal Service
may require a fitness for duty
examination after returning to work,
provided that such examination is job-
related.   However, this fitness for duty
exam cannot delay the employee’s
return to work.  Publication 71, Section
VI Placement and Documentation on
Return to Duty establishes criteria and
lists examples of specific information
that may be required upon return to duty
in certain circumstances.  As noted
before the APWU believes that these

requirements violate the law and has
challenged the issuance of this version
of Publication 71 within the grievance
procedure and in federal district court.
(See Appeal to  Arbitration pages 108 )
Current district court case law appears
to support this position.  We believe that
the USPS violates 29 CFR 825.310 (c)
when it requires employees to provide a

Note - 29 CFR 825.310(g) of the
FMLA regulations may preclude the use
of return to duty certifications in cases of
intermittent absences relating to FMLA-
covered conditions.  This section states
“An employer is not entitled to
certification of fitness to return to duty
when the employee takes intermittent
leave as described in 825.203.”

Note -- The Postal Service applies this
provision differently to bargaining unit
employees and non-bargaining unit
employees.  (See   Tulino  letter, p. 135)
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detailed medical report in order to
return to duty.  This regulation entitles
employees to return to work if they
provide a medical certification
constituting “a simple statement of an
employee’s ability to return to work.”

Two district courts have ruled on this
issue in cases involving the Postal
Service.  In Albert v. Runyon, 6 F. Supp
2d. 57 (D. Mass, May 5, 1998) the court
held that certification from the
employee’s doctor was sufficient
because the employer could not show a
justifiable business concern to support
its need for the medical examination.
This case involved a non-bargaining unit
employee.

In Routes v. Henderson, 58
F.Supp.2d 959 (SD Ind, May 21, 1999)
the court found that the employer should
have accepted the employee’s return to
duty certification.  The court stated that
the FMLA does not allow the employer
to make an independent assessment of
the employee’s fitness for duty upon
return “unless the employer would have
been allowed such an assessment in
the absence of the leave.”  The court
found that the only reason for the fitness
for duty exam was because the
employee simply took the FMLA leave.

An employee must return to duty
when the  FMLA protection ends
because the stated reason for the leave
ceases to exist.  In Brown v. JC Penny,
924 F. Supp. 1158 (SD Florida, 1996) a
court held that an employee failed to
return to work for a period of one month
after his father passed away and was no
longer protected under the FMLA.  The
stated reason for the absence was to
care for his father and when his father
passed away the employee was
required to return.  However, if the
employee was able to get a medical

certification that stated that his father’s
death caused him severe depression we
believe that it could be argued that he
was suffering from a serious health
condition that would be protected under
the FMLA.

IX. REMEDIES FOR VIOLATION
OF THE FMLA

Employees may be entitled to any of
the following for a violation of the FMLA
rights:

1.  Any monetary loss suffered
including wages, benefits or other com-
pensation denied or lost including the
cost of providing care when the
employee’s request was denied.  In
other words, when an employee needs
to care for a parent, spouse or child who
has a serious health condition and the
FMLA is denied the employer could be
liable for the cost of providing a nurse or
other person to care for the child,
spouse or parent.

2.  Interest on the above loss.
3.  Liquidated damages equal to the

loss.  (In other words a match of what
the employee lost in wages, benefits
and other compensation)

4.   Reinstatement, employment and
promotion.

5.  Any judgment awarded by the
court. Punitive damages and mental dis-
tress damages are not recoverable under
the FMLA.  McAnally v. Wyn South Products
Inc., 912 F. Supp. 512, (N.D. Ala., Jan. 30,
1996)
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Supervisor Liability

In a Postal Service case involving
supervisor liability Carter v. USPS, Civ.
Action no. 3:99 CV-4-18 (WD Kentucky,
Louisville Division, 8/21/01), the court
ruled that since the FMLA’s definition of
“employer” is clear on its face, a court
should not rely on analogies with Title VII
to interpret the FMLA, particularly when
the two statutes are different.  A plain
reading of the statute indicates that
supervisory government employees may
be considered employers under the
FMLA and therefore potentially haled
mandatory liable for violations of the
Act. See also Postal Service case,
Morrow v. Putnam, 142 F. Supp. 2d
1271 (D. Nev. 2001)

X. MISCELLANEOUS

Other issues that should be noted:

1. Employees who suffer from a serious
health condition and who are eligible for
FMLA coverage may participate in the
Leave Sharing program.    (See page
84)

2. The Postal Service has agreed that
an employee retains their no-layoff
protections when the FMLA interrupts
the 20 pay periods worked per year
requirement during the past six years.
(See page 71)

3. If an employee is eligible for FMLA
protection, the Postal Service may not
require an employee to take a light or
limited duty position.  Nor can the Postal
Service induce an employee to accept a
different position against the
employee’s wishes.  (29 CFR 825.204)

4. A disciplinary action against an
employee may not include any
absences protected under the FMLA.
(29 CFR 825.220.3.b and see page 71)
It is the APWU’s position that if a
disciplinary action is issued, the  notice
containing a FMLA-covered absence is
without just cause and in violation of the
FMLA.

XI. GRIEVANCE AND
ARBITRATION

The Family and Medical Leave Act
allows for a private right of action for
individuals to pursue  violations of the
Act.  The grievance/arbitration process
allows for enforcement of contractual
rights that effect an individual or the
union as a whole. FMLA issues that
have been agreed to between the union
and USPS can be grieved. (See
Appendix) An FMLA-covered absence
used in a disciplinary action can be
raised as part of the “just cause”
argument and management’s failure to
abide by FMLA requirements can be
raised in the presentation for “just
cause.”  Note: In Rogers v. New York
(S.D. N.Y., 98 Civ. 2089, Sept. 10,
1999) the court ruled that unless a CBA
contained a clear and unmistakable
waiver of a employee’s right to a
judicial forum, a union cannot consent to
arbitration in lieu of judicial enforcement
of  a statutory right.  It should be noted
that with respect to the arbitrator’s
authority to deal with external matters of
law relative to contract issues
presented, an arbitrator does  have the
authority to address such issues.  See
APWU v. USPS  789 F.2d 1 (D.C.
Circuit, April 18, 1986).   The court held
“when construction of the contract
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implicitly or directly requires application
of external law, i.e., statutory or
decisional law, the parties have
necessarily bargained for the
arbitrator’s interpretation of the law and
are bound by it...”   The following
section will discuss some of the
arbitration awards  where FMLA issues
were presented and ruled on by
arbitrators.

ARBITRABILITY

Arbitrator Patricia Plant ruled that
she had jurisdiction to decide FMLA
grievances and therefore ruled that the
case presented to her was arbitrable.
(AIRS #25223 - USPS# H90C-1H-D
95036450, 1996) The arbitrator ruled
that she needed to construe the intent of
the parties when it came to FMLA
issues.  She held that the “parties are
striving to act cooperatively and in good
faith with regard to FMLA.  And for
whatever reasons have signaled their
intent to be that of resolving FMLA
contentions  within the grievance/
arbitration process.”  Shortly after the
arbitrator ruled on the arbitrability issue,
local management by directive from the
National Headquarters settled the case
and returned the employee to work.

Another argument that can be raised
for arbitrability is Article 19.  The USPS
changed Section 515 of the Employee
and Labor Relations Manual to comply
with the FMLA.   (See page 60) By
incorporating these changes into the
ELM  they  became enforceable
collective bargaining conditions  of
employment through Article 19.  Also all
the letters that are attached are to be
considered agreements between the
parties and such are grievable.

Most arbitrators have been willing to
hear FMLA arguments.  (See Arbitrator
Kahn, AIRS #25994 - USPS# J90C-1J-
D 96011867; Arbitrator Lurie, USPS#
H90N-4H-D94068273; Arbitrator
Baldovan, AIRS# 26039 - USPS#
G94T-4G-D96024286).  However,
Arbitrator Gary Vause in AIRS #26060 -
USPS# G90C-4G-D 96024670 and
Phillip Parkinson in Caes # C98C-4C-
C01042823  ruled that the FMLA raised
legal issues that were outside the
arbitrator’s jurisdiction.  We believe
that the arbitrator’s decision was wrong
and can be countered by the above
arguments.

ARBITRATION AWARDS

Employer and Employee Notice
Requirements

USPS No. J94C-4J-D 98105435
(Arbitrator Dileone Klein) Grievant was not
discharged for just cause for AWOL.
Management was clearly on notice of the
exact nature of the illness.  (Carol Stream,
IL)  4/16/99;

USPS No. J98C1J-D 00010071
(Arbitrator McAllister) The arbitrator
held that a LCA is not self-executing.
The Postal Service must establish it
had just cause to issue a removal.   The
Postal Service compounded the effects
of silence by failing to apprize the
Grievant that she had requalified  for
FMLA. (Royal Oak, MI) 12/15/2000

USPS No. C98C-1C-D 01080219
(Arbitrator Dileone Klein) No
consideration was given to the
employee’s explanation of her
absences and management had not
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discussed the possibility that Grievant’s
breathing problems and back problems
might to FMLA qualifying conditions.
No effort was made to provide the
employee with FMLA forms.  The
arbitrator held that the Postal service
failed to meet its obligations under the
FMLA.

USPS No. C94C-1C-D 98006346
(Arbitrator Parkinson)  Just cause existed
for discharge of employee for failure to
maintain a regular work schedule.
Employee failed in his obligation to
communicate to the Postal Service
information that would indicate a possible
FMLA situation.  (Cleveland, OH) 12/7/98;

USPS No. K94C-4K-C 97039834
(Arbitrator Dileone Klein) Charging the
grievant with AWOL was appropriate under
the circumstances.  Employee denied
protection since it was clear that her need
was foreseeable and she did not notify the
employer in advance.   (Gaithersburg, MD)
7/5/97;

USPS No. C90C-1C-D 95060064
(Arbitrator Graham) Removal of grievant  for
violation of LCA for poor attendance was
not proper.  The grievant communicated
with her supervisor both verbally and in
writing about  her medical condition.
Employee provided more than adequate
notice that she was ill with a condition that
required surgery.   (Southeastern, PA) 4/3/
97;

USPS No. E94C 4E-D 98087205
(Arbitrator Stallworth) Notice of proposed
Removal was improper under the facts and
circumstances.  Condition affected the
employee’s ability to be regular in
attendance and to provide medical
documentation on a regular basis.

(Arbitrator ordered a fitness for duty exam)
(Vancouver,WA) 3/31/99;

USPS No. J94C-4J-D 98102724
(Arbitrator Goldstein) There was no just
cause to remove the grievant.  Employee
had FMLA documentation on record that
was ignored by management.  However, the
fact that employee ignored request for
fitness for duty  exam because she believed
she was not required to submit due to her
FMLA --covered condition did not mean she
was not obligated to submit to the exam.
The arbitrator found that the “obey  now,
grieve later” principle was applicable in this
case.  Therefore , he ordered her reinstated
but without back pay. (Chicago, IL) 7/16/99;

USPS No. K90T-1K-C 99142827
(Arbitrator Rimmel) The employee was
denied the right to return to work upon
release by his attending physician.
Management failed to provide timely and
adequate notice to employee of rights and
obligations.  Additionally management
failed to provide grievant “specific reason”
why he had been scheduled for a FFD exam
as called for under the ELM regulations.
(Easton, MD) 7/15/2000

Return to Duty

USPS No. H98C-1H-C 00055962
(Arbitrator Hoffman) A request for
another updated certification only five
days before the Grievant’s return to duty
was redundant and caused a delay in
grievant’s return to work.

USPS No. C94C-4C-C 98040114
(Arbitrator Zobrak) Delay of over two
weeks in retruning the grievant to duty
because of USPS verfying medical
certification was excessive and
unjustified.
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USPS No. C94C-1C-C 98114094
(Arbitrator Dissen) Management could
not condition the grievant’s return to
work from an eight day absence on the
production of a certification of fitness
for duty and a detailed medical report
from grievant’s physician.  Management
did not question the legitimacy of the
absence, but had assumed that the
absence related to a psychiatric
condition.  The grievant was to be
reimbursed the cost of obtaining the
private physician’s certification of
fitness for duty, to the extent that the
same could be documented, including
travel expenses, as well as travel
expenses to the medical unit.

USPS No. H94C-1H-C 99251142
(Arbitrator Hoffman) Management’s
delay in returning the grievant to work
after an extended illness by requiring
information it already had was
inappropriate.  The grievant complied
with the applicable Service rule and
FMLA requirements.  (West Palm
Beach, FL) 1/19/01

USPS No. C98C-1C-C 98101846
(Arbitrator Newman) The Service
improperly delayed the grievant’s return
to duty after an FMLA absence.

USPS No. I94C-4I-C 97033793
(Arbitrator Goldstein) Once management
allowed the grievant to return to work and
accepted the initial FMLA certification
without question, it  was unreasonable to
ask the grievant to obtain light duty forms 6
days later on her own time.   (Topeka, KS)
4/30/99;

USPS No. C94C-1C-C 98114094
(Arbitrator Dissen)  Arbitrator held that
management could not condition the
employee’s return to duty from an 8 hour
absence on the production of a certification
of fitness for duty and a detailed medical
report without first determining the cause of
the absence or providing notice or inquiry to
the employee of what was expected of him.
Grievant was to be reimbursed the cost of
obtaining the private physician’s
certification, to the extent that the same can
be documented including travel expenses,
as well as travel expenses to the medical
unit.  He also awarded the grievant all
straight time wages and holiday pay lost as
a consequence of his time off work for May
8 through  June 1, 1998.   (Warrendale, PA)
2/4/00;

USPS No. D94C-4D-C 98114980
(Arbitrator Wolf) Postal Service violated
FMLA by asking for return to duty
certification after a one day absence.   The
arbitrator ordered that the grievant be
restored 8 hours of sick leave.  (Charleston,
WV) 4/27/99;

USPS No. A94C-1A-C 97115962
(Arbitrator Drucker) The actions of the
medical officer in finding the grievant unfit
for duty pending additional medical
information regarding the grievant’s anemia
were, under the circumstances and
rationales stated, reasonable and
appropriately based upon medical
judgement derived from the examination
and generalized medical statements from
the employee’s personal physician.
However, the Postal Service’s  delay in
returning the grievant to work because of
pending documentation request violated the
FMLA.   (Brooklyn, NY) 4/27/98;
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USPS No. H98C-1H-C 01150929
(Arbitrator Anderson) The Postal
Service’s delay in approving the
grievant’s return to work after a twenty-
one day illness was not reasonable. (St.
Petersburg, FL)

USPS No. A94C-1A-C 98067485
(Arbitrator Kelly)The Postal Service violated
the FMLA  by  sending the grievant to a
fitness  for duty exam  prior to allowing the
grievant  to return.  The grievant was to be
made whole for lost pay and benefits from
January 14 to February 7, 1998.  (Brooklyn
GMF) 4/20/99;

USPS No. A98C-1A-C 99068833
(Arbitrator Thomas) Postal Service violated
the FMLA by insisting on the employee
submitting to FFD exam prior to returning to
duty from an FMLA approved absence.  The
grievant was to be made whole for all lost
wages, including missed OT opportunities
between November 12, 1998 and March 22,
1999.  (New York, NY) 6/21/00;

USPS No. C94C-4C-C 980400114
(Arbitrator Zobrak)The Grievant’s OWCP
claim was denied and he was given an offer
to return to work.  The grievant obtained the
necessary medical certification and hand
carried the documentation to the
Youngstown Post Office.  Two week delay in
returning the employee to duty was
excessive and unjustified.  The arbitrator
ordered the grievant to be made whole for
lost wages, shift differential, premium pay
and holiday pay for the period between
August 30, 1997 and the actual date of
return to employment.   (Youngstown, OH)
5/18/00;

USPS No. I94T-1J-C 96048218
 (Arbitrator McAllister) Employee improperly
denied return to duty after an absence of

more than 21 days.  There was no evidence
showing that the employee was a threat to
himself or others.  The grievant was to be
made whole for the period of February 10,
1996 to March 13, 1996.  (Wichita, KS) 3/
12/97

Citing FMLA Protected Days in
Discipline

USPS No. D98C-4D-D 01187603
(Arbitrator Roberts) The notice of
removal was held to be improper in this
case.   The arbitrator found that the
grievant should have been on FMLA and
the discipline was therefore
inappropriate. (Midlothian, VA)

USPS No. F94T-1F-D 99023424
(Arbitrator Davis) The record indicated
that the majority of charged absences
and tardiness were FML- related.  Given
the particular facts and circumstances,
it was determined that the removal was
unreasonable and also legally improper.

USPS No. C94C-1C-D 98035287
(Arbitrator Fullmer) The removal of the
grievant  for  failing to  maintain regular
attendance and violation of a last chance
settlement was not for just cause.  One
portion of cited absences  was covered by
claim for FMLA leave and therefore
protected against use in discipline. (Phila.
BMC) 11/18/98;

USPS No. A94C-1A-D 97035181
(Arbitrator Fritsch) Removal for continuously
being absent and irregular  in attendance
was reduced to 30 day suspension.   The
reduction in penalty  was due in part to the
inclusion of sick leave that should  have
been covered by the FMLA .   (Long Island,
NY)   0/14/97;
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USPS Nol. G94T-4G-D 96024286
 (Arbitrator Baldovin) The arbitrator held the
grievant’s absence from work from 11-2 thru
11-17-95 as certified by a health care
provider was protected under the FMLA and
therefore the absence could not be used in
establishing just cause for removal.   (Fort
Smith, AK)  6/14/96;

USPS No. C90C-1C-D 960006928
(Arbitrator Fullmer)  Grievant was removed
for AWOL, failure to maintain regular
attendance and violation of a last chance
agreement.   The grievant had been given
14 days of protected Family Medical leave.
Thereafter the protection was refused either
for lack of the employee meeting the 1250
eligibility requirement or lack of
documentation and therefore the dates were
counted on the AWOL.  However, the
arbitrator held that the employee was never
given proper written notice of the refusal and
basis for the denial of protection.
Therefore the use of AWOL dates rendered
the  removal without just cause.  (Cleveland,
OH) 11/16/96;

USPS No. H98C-4H-D 00230235
(Arbitrator Duncan) The arbitrator held the
grievant’s absences were protected by
FMLA and could not be used in a removal
action as set forth in the parties Joint Q and
A and section 825.220 of the FMLA.
(Chattanooga, TN) 3/9/01

USPS No. F94C-1F-D 99028399
(Arbitrator Richman) Absences could not be
used against the employee although unclear
as to whether absence was covered.  Yet
arbitrator concluded that the absence to
take a child to a doctor was covered in this
case.  The arbitrator found that if the
absences for grievant’s chronic condition,

for his delivery of his daughter to the doctor,
and the 8 hours AWOL which was stipulated
to be stricken, the grievant would have had
precisely 40 hours of unscheduled absence
under the last chance agreement .
However, the supervisor admitted that two
other days were not used therefore the letter
of removal would not have issued(Los
Angeles, CA)  6/29/00;

USPS No. F94T-1F-D 99023424
(Arbitrator Davis)  Majority of charged
absences and tardies were FMLA
protected.  The arbitrator found the
grievant’s removal to be unreasonable and
also legally  improper.  The grievant was to
be reinstated and made whole.

USPS No.  J94T-1J-D 98096850
(Arbitrator Kahn)The arbitrator held that the
employer’s failure to provide the grievant
with a predisciplinary interview meant that
just cause for the grievant’s  proposed
notice of removal did not exist.  The
predisciplinary interview may have led to
constructive medical efforts and without it
there was not justification for action.  The
grievant was to be reinstated with full
seniority and other employee rights and
made whole for the period between his
discharge and reinstatement.  (Chicago
O’Hare AMC)  6/29/99

1250 Hour Eligibility
Requirement

USPS No. H98C-4H-D 99290624
(Arbitrator Anderson)The arbitrator held
that an employee who is eligible for
Family and Medical  leave at the time
medical leave commences, but due to
intermittent leaves for the same
condition, falls below the 1250 hour
minium requirement in the previous 12
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month period, is nevertheless eligible
for family medical leave protection
(Tampa, FL) 3/31/00;

USPS No. J94T-1-D 96071950
 (Arbitrator Roumell)   Employee did not
meet the 1250 hour eligibility requirement.
Arbitrator also found that even if the
employee was eligible the employee failed
to verify the reasons for his absences.  He
also found that the employee’s claim that he
was never given any information concerning
FMLA was not credible.  (Chicago BMC) 2/
13/97;

USPS No.  J98V-4J-D 99191438
(Arbitrator Goldstein)  Evidence failed to
show that management properly notified the
grievant of the lack of 1250 hours.
Arbitrator also held that some of the
employee’s absences may have been
FMLA protected.  The Arbitrator found that
even if the Postal Service was correct on
the merits as to the proper calculations for
the 1250 hour eligibility requirement there
were serious procedural deficiencies.
(Bedford Park, IL) 7/26/00

Documentation Requirements

USPS No. E98C-1E-C 01183509
(Arbitrator Winston) The Postal Service
was directed to immediately cease and
desist from asking the grievant for
medical documentation for absences
authorized under FMLA.

USPS No. C98C-1C-D 01102701
(Arbitrator Newman) The arbitrator
found that the Postal service did not
have just cause to remove the grievant.
He held that at the very least the
grievant in this case was confucsed
about the state of her medical  records
and what additional documentation was

necessary to receive FMLA coverage,
that confusion should have been
obvious to the Postal Service and the
Postal Service should have assured that
the grievant was properly notified of its
expectations.

USPS No. C94C-1C-C 99031477
(Arbitrator Dissen) A request for
recertification of medical conditions
underlying FMLA leave requests may
not be made solely on the basis that a
current supervisor is not in possession
of the original certification.

USPS No. J94C-1J-D 97103372
(Arbitrator Dileone Klein)  The arbitrator
found that the employee did not provide the
requested supporting medical evidence to
substantiate her need for leave under the
FMLA or under the provisions of 513 of the
ELM.   Despite the grievant’s failure to
provide the documentation for the absence
the arbitrator found that he could not ignore
her twelve years of discipline free service.
The arbitrator ruled that a long term
suspension was sufficient to correct the
deficiency.  (Fort Wayne, Ind. )  2/12/98;

USPS No. H98T-1H-C 01152332
(Arbitrator Hoffman) The Postal Service
was found to be within its rights in
seeking an update or new FMLA
certification.  However, in these
particular circumstances it violated the
National Agreement, FMLA regulations
and Postal regulations by requiring the
grievant to incur the expenses of a
clarification of this completed
certification.

USPS No. C90C-4C-D 95056319
(Arbitrator Parkinson) The arbitrator found
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that removal of the grievant on the basis of
her failure to maintain a regular work
schedule during the course of her
employment was justified. Employee failed
to provide documentation when requested
by management. (Chagrin Falls, OH)
4/12/96

Birth of a Child

USPS No. A94T-1A-C 98023599
(Arbitrator Thomas)  Employee requested
sick leave to care for his newborn child who
was in intensive care.  The employer argued
that only 80 hours would be granted per the
Dependent Care memo of the contract.
However, the union pointed out that another
employer had been granted 256 hours of
sick leave for FMLA use.  The arbitrator
found that the employer cannot without at
least some explanation, permit one
employee to use sick leave under the FMLA
and not permit another, meeting the FMLA
qualifications to do the same.  The arbitrator
held that the employee will be charged sick
leave for the 24 hours of charged LWOP.
(San Juan, PR) 12/31/98

Care for a Family Member

USPS No. H94C-1H-D- 98013604
(Arbitrator Plant)  The grievant in this case
was charged with improper conduct.  He
requested the FMLA  leave  while working
another job.   He requested the leave to take
care of his wife.  The arbitrator ruled that the
employee did not engage in deceitful or
fraudulent  conduct.  Found that the grievant
should be commended for upholding family
values.  The family values were not at the
expense of the Postal Service.  The grievant
was to be made whole for any lost time he
served.   (Birmingham, AL) 8/30/98;

USPS No. B98C-1B-D-00089750,
(Arbitrator Jacobs)  Employee kept
employer fully informed of condition and
additionally of outside employment.
Management did not meet  its burden of
proof to show the grievant had falsified his
actions.  The Postal Service knew of his
condition and no discipline was issued until
the particular absence occurred.
(Wallingford, CT) 7/3/00

Effect  on Local Negotiations

USPS No. F94C-4F-I 96000557
 (Arbitrator Angelo) The Postal Service
proposed a provision that would have
Family and Medical Leave automatically
assigned to all unoccupied leave slots
during the calendar year, thereby insuring
minimal staffing levels in the event FMLA
leave was actually needed. The arbitrator
held that a leave proposal that anticipates
FMLA  leave does no more than recognize
the need to address the operational impact
of the law on daily operations (Diablo, CA).
9/6/97;

USPS No. G98C-4G-I 99212763, 769
(Arbitrator Baldovin) The arbitrator found
there was no unreasonable burden due to
enactment of FMLA and its  effect on 15%
choice vacation period (Little Rock, AK)
12/18/99

Transitional Employees

USPS No. A90C-1A-C -95053133
(Arbitrator Cannavo) Although TE did not
have just cause protection it would be
against public policy to terminate him
because of management’s error in not
applying the requirements of the FMLA to
his request for FMLA leave.  (Monmouth,
NJ) 12/13/96;
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USPS No. G90C-1ED 94048580
(Arbitrator Gold) The Arbitrator held that this
case was arbitrable.  She found that if the
employee could show that the Postal
Service reason for removing her were
pretextual and that she would show that she
was removed for having exercised her
FMLA rights,  she would prevail.  She found
that there was a suggestion that the that the
Postal Service acted for other than
appropriate reasons. (Amarillo, TX)
16/18/99

Recertification

USPS No. C94C-1C-C-99031477
(Arbitrator Dissen) Request for re-
certification of medical conditions
underlying FMLA leave request may not be
made solely on the basis that current
supervisor is not in possession of original
certification.   The employee was to be
reimbursed the cost of obtaining the FMLA
re-certification, including travel expenses, to
the extent that such costs can be
documented.  (Greensberg, PA) 3/13/00;

USPS No. A94T-1A-C98015781
(Arbitrator Cannavo) The arbitrator held that
it was unreasonable to have the grievant
provide documentation for recertification of
FMLA for grievant’s mother’s health
condition every thirty days.    The arbitrator
required that such information be provided
once every six months.  (Queens P & DC) 9/
22/99

Miscellaneous

USPS No. H90T-1H-D 96009111
(Arbitrator Helburn) The grievant  was
removed for attending a union meeting while
on FMLA approved unpaid sick leave.  The

arbitrator found no violation in grievant’s
attendance at a union meeting, no intent to
submit an untruthful 3971, and management
retaliation for earlier steward activities.  The
grievant was to be reinstated to his former
position with full back pay, seniority and
allowances.   (West Palm Beach, FL)  7/22/
96;
USPS No. F90C-4F-D 95024884
(Arbitrator Snow) The employee in this case
was a transitional employee that requested
FMLA protected leave for consultation with
fertilization specialist. The arbitrator held
that this request was covered by the FMLA.
Therefore the Postal Service’s removal of
the grievant could not be considered
retaliation for exercising a contractual right.
(Chico, CA)  7/14/95

USPS No. H94C-4HC 98090590
(Arbitrator Hervey) The Postal Service
erred when it failed to grant a Clerk’s
request to be reassigned to the
Maintenance Crfat because of a poor
attendance record.  It neglected to
consider the fact that all of the LWOPs
were for the purpose of conducting
Union business and that the vast
majority of his other absences were
covered by FMLA leave.

XIII.  PRIVACY ISSUES
CONCERNING  FMLA
DOCUMENTATION

A. APWU Forms

The APWU and the Postal Service
have agreed that the APWU forms are
acceptable as documentation for FMLA
absences.  The forms need contain only
enough information  sufficient to indicate
that the employee was or will be unable to
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perform his/her duties during the period of
time.  For absences related to a serious
health condition of a family member the
employee needs to show that he/she is
needed to care for the family member,
which can mean to provide both physical
and psychological care or comfort to the
family member.

Medical information which includes a
diagnosis and prognosis is not necessary to
approve leave.  (See Dr. Reid Letter p. 85)
A diagnosis distinguishes one disease from
another or the determination of the nature of
a case of disease based on signs, symbols
and laboratory findings.  A prognosis is a
forecast as to the probable outcome of an
attack of disease or the prospect as to
recovery from a disease as indicated by the
nature and symptoms of the case.  A
supervisor may not request specific
diagnosis or prognosis information.  If the
supervisor obtains such information it must
be forwarded to the health unit or office of a
contract physician and treated as a
Restricted Medical Record as provided for
under Section 214.3 of the EL-806
Handbook and the Privacy Act .  It may also
reside with an  RMD Coordinator or  FMLA
Coordinator in a  new  system of records
that has been established by the Privacy Act
and incorporated into the  ASM.  Should a
health care provider submit diagnosis and
prognosis information on the APWU forms,
a supervisor may review  this  restricted
medical information in  order for the
supervisor to determine whether to
designate the leave as  FMLA protected.
Bypassing the supervisor and forwarding
this information directly to the Health Unit
would not be appropriate.  The comments
section for Section  825.302 of the FMLA
regulations  states  that the employee must
provide notice of the need for leave to the
person in the company the employee would
normally contact for other types of leave.  In

the Postal Service this would mean the
employee’s immediate supervisor or
Attendance Control Supervisor or the
recently created position of FMLA
Coordinator.  Once received, the supervisor
will be required under the Privacy Act,  ASM
and EL-806 to  forward this information to
the proper  system of records. Thus, the
bottom line is that the employer  may require
the employees to  submit FMLA medical
documentation to the employee’s
immediate superrvisor,  or other person that
will be making the decision to designate the
leave as FMLA.

A  supervisor or postmaster is
prohibited from contacting an employee’s
physician under all circumstances and
medical personnel or contract physicians
may not contact an employee’s physician
without an employee’s specific consent.

B. WHO IS ENTITLED TO
INFORMATION

The Handbook  EL-806 and the
Administrative Support Manual restricts
access to  confidential medical records,
including medical records containing
diagnosis or prognosis, employee medical
history and fitness for duty examinations  to
authorize personnel .  (See EL-806 and
Adminstrative Support Manual)
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