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ARTICLE 1.6.B
“LIFE AFTER DAS”

Presented by
Lamont Brooks
HEBA, Clerk Cralt
Washingtion BC Region

ISSUE

Whether consistent with the exception in
Articie 1.6.B of the NA, as interpreted in

the 1978 Garrett Award.., 2 supervisor at a
stall post office, whose position description
inchuides performance of bargaining unit
duties, may continue to perform those duties
historically performed by a supervisor at
that office on a daily, reguisar or routine
hasis, where there has been no shift or
transfer of work or change in the amount

of such duties performed by the supervisor.




ARTICLE 1.6.B

*

in offices with less than 100
bargaining unit employees,
supervisors are prohibited from
performing bargaining unit work
except as enumerated in Article
1.6.A.1-5 or where the duties
are included in the supervisor’s
position description.

ARBITRAL HISTORY

4878 Nationat Award

by
Krbitrator Garrett
{Case ¥ AC-MAT-5221}
interpretation of Articls 1.6.8

RELEVANT HISTORY

.

=

400 or tess bargaining unit employees in
aifice

EAS 14-18 Postmasters may personally
mandle window transactions and perform
distribution task as the workload requires.
Supervisors in such offices generally state
they may personally perform corisin non-
supervisory tasks in order to ment
sstablished service standards consistent
with Articie 1.6
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GARRETT AWARD
CONCLUSIONS

* Such determinations as whether
specific duties “historically”
have been performed by
supervisors are to be made in
light of all relevant facts

applicable to that particular
installation.

DAS’ REVIEW OF
GARRETT AWARD

« Concluded that Article 1.6.B
restated “a long established
policy to avoid having
supervisors perform lower level
work, subject to specified
exceptions.”

DAS’ REVIEW OF
GARRETT WARD

* Rejected Union’s suggestion
limiting supervisors to no more
than 15% of their daily time
performing hargaining unit work

Gad




DAS’ REVIEW OF
GARRETT AWARD

+ Rejected the USPS position
which would have allowed them
to freely substitute supervisors
for bargaining unit personnel.

DAS’ REVIEW OF
GARRETT AWARD

* Rejected the USPS position that
it was free to increase the
amount of bargaining unit work
performed by a postmaster or
supervisor in a small office to
achieve full and efficient use of
supervisory work time,
irrespective of the impact on
hours worked by clerks

DAS’ REVIEW OF
GARRETT AWARD

* Rejected the Union’s position
that there could be no daily,
regular or routine practice of
having supervisors perform
fower level work in a small
office
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DAS’ REVIEW OF
GARRETT AWARD

* Award “focuses on change®
specifically on USPS actions
that increases the amount of
bargaining unit work performed
by supervisors, whether in
response to changes in
workload or to promote
efficiency

DAS’ REVIEW OF
GARRETT AWARD

+ Defines ...performing bargaining
unit work as “necessary”

* Historical practice sets the
baseline for what is “necessary”
at a particular office

DAS AWARD

» He stated that consistent with
the exception in Article 1.6.8,
as interpreted by the Garrett
award, bargaining unit work
may continue to be performed
an a daily, regular or routine
bhasis by a supervisor that
he/she has historically
performed

I




EXCEPTIONS TO THE
DAS AWARD

» There can be no shift of work or
change in the amount of such duties
by the supervisor

» There can be no reduction in
bargaining unit hours.

+ i no reduction of bargaining unit
hours, in the case of postmasters,
the duties must be “window
transactions” or “distribution tasks™.

DAS AWARD
CLARIFICATIONS

« Did not address an increase in
hargaining unit work performed by a
supervisor without a change in clierk
hours.

+ Did not address situations where
bargaining unit employee hours are
reduced without a change in the
amount of bargaining unit work done
by a supervisor.

FINAL ANALYSIS

« Cases involving Postmaster
performing work {(window
task/distribution tasks} on a daily,
ragular and routinge basis and no
increase should be ciosed

+ Dther cases in abeyance should be
moved forward and heard in regional
arhitration

b))




PROOF?

+ The burden of historical past
practice is on the USPS

* Article 5 defines “Past Practice”

GRIEVANCE
DOCUMENTATION

* Form 50 of Postmaster or Supervisor

+ Interview current and former
supervisors and employees

+ Notices of reversions, abolishments
and excessing

+ Clock rings or work hour reporis for
employees and supervisorns

+ Article 1.6.B Survey Form  .umee

GRIEVANCE
DOCUMENTATION

« Complement Reports, both past
and present

» Function 4 Reports and WOS

« Flash Report and/or PS Form
3930

= Copy of Postmaster/supervisor
iob posting for specific office
» Automation impacts, AMP, etc.

et




REMEDY

Cease and desist

The bargaining unit work being
performed by supervisors, in
violation of the agreement be
returned to the craft

That the Craft be paid for all hours
worked supervisors, in violation of
the agreement, at the applicable
rate

+ Cite as a “continuing violation if
ongoing

CLERK CRAFT POSITION

POSTMASTER: CAN NOT DO THE
FOLLOWING DUTIES

« Servicing vending machines

+ Assigning and clearing carrier
accountable mail

« Second notices and related
tasks

+ Retrieving & disposing of uUBEeM
» Loading and unloading trucks

CLERK CRAFT POSITION

POSTMASTER: CAN NOT DO THE
FOLLOWING DUTIES

« Mail Collections

= Bulk mail acceptance

» Dispatch duties

» Spreading mail to carriers

s Custodian work (i no
susztodians in the office}




THANK YOU

+ Special thanks:

»  National Cleck Craft Director, Jim MoCarthy and the
Assintant Clark Craft otfhicars, Morris, Strank and Withams

LI iai Rad Director, Grog Beif
+ NBA Gailagher, K z on, N i, Maier,

5
Kronth, Chark and Wilson
+ Anton Maliar

LAMONT BROOKS
NEBA, CLERK CRAFY
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Casuals in Lieu Of . ..
Life After Das




Article 7, Section 1 B.1

® Supplemental Work Force

The supplemental work force shall be
comprised of casual employees. Casual
employees are those who may be utilized as
a limited ferm supplemental workforce. but
may nod be emploved in ey of full or part-
time empioyees. emprass soded)

Das Award - Q98C-4Q-C 60100499

% w The Postal Service may only employ {(hire}

© casuel employees o be utifized as a fmited term
supplemental work force and not in lieu of
(instead of, in place of, or in substitution of)
. career employees.”
. m The following formutation in the May 29, 1986
< Downes Memorandum sets forth the jointly
endorsed understanding as o the circumstances
under wiich it is appropriate to employ {hire}
casual employess o be utilized as s imited term
supplemental work force consistent with Article
7.1B.1:

» “Generally, casuals are wtilized in
ciroumstances such as heavy workioad or
feave periods; o sccommodate any
semporary of intermittent service condilions;
or i other circumstances where
sunplemantal workforce needs ooour, Whaere

- the wertified nead and workioad is for other

thas supplemental amployment, the use of
caresr employvess is appropriate.”

1

3
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Circumstances Under Which it is
Appropriate to Hire Casuals

» HMeavy workicad
®» Heavy leave periods
u Temporary service conditions

®» Intermittent service conditions

AND L.

*  (ther circumstances where
supplemental work force needs occur

® This is & "catch-ail” without Himitations and
must be addressed by reviewing the
conditions existing at a parficular ime at the
postal faciity in question.

» [as said .. The Postal Service has a
genuine need at a particular ime af a
particedar Iocation for a imited ferm
supplemental work force, rather than career
empicyees, then there is no violation of
Articie 7 1.8B.1.7

Circumstances generally rejected by
arbitrators as valid reasons for hiring casuals

® Revolving door ytilization over an sxendsd perod of tme
= Hiring freezes

* Flexbiiy

# Ebmination of reducion of ov

# in e of M8-47 mangated custedial staffing

specific vacand duty asgignments

fningied by suomalion™
® Longlerm withnehling of residust vacanoes pursuant o

Artele 1277

e we heve smead he T L woddoers 2eguament SIISG SEae i Braceising)
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File Grievances

" w Grievances should be filed and processed
where the facts and clrcumstances surrounding
the hiring of casuals demonstrates that they
were hired in fieu of caresr employess.

# Do rot ASSUME these grievances will be settled
short of arbitration.

* m Arbitrators generally limit evidence and
arguments to that which was in the case filg at
lower sieps.

® Anything less than your best effort will resuit in
faiture to meet the Union's BURDEN OF
PROOF.

-

Don’t ASSUME

® Do not assyme any casual was hired
legitimately.

m Chailenge every casual hire. Reguestin
writing the specific USPS reason for each
hirg.

» Do not accept those reasons "at face value.”

Get Information and Keep Records

a Keep ongoing casual records — names, hifing
anc termination dates, hours worked weekly
fand even daily} and duties performed.

® Keen ongoing records of gareer workforee -
authorized complement v, aclual numbe
smploved; reductions due 1o refirerment,
ranster, tormination, desth, excessing, job
rewsersion, el

= Keap records of vacstion srhadutes,

= Ask § USPS requested authorization lo hirs
carser arityaes and whern,




The Burden of Proof

» Cur hurden of proof is a HEAVY one.

» Das says that USPS can utilize casuals n a
myriad of circumstances if they have a genuine
need.

» You must know and specifically refute each
USPS reason for casual hire in the wrillen
grievance record with arguments for which you
have evidence.

® You must prove their reasons 1o be prefexiual.

Perfect vour case

=® L Hilize Additions & Corrections

®» Thig is your chance to have the last word on
this issue and to perfect vour cass.

» You must specifically address and refute all of
their Step 2 denial arguments.

A Final Reminder

» Be prepared o provide witnesses 0 support
your documents and position.
= Conduct intarviews
w Witness siatements
# Remember:
= Allegations are not proot,
= Proof means supporing facts, fgures &
docurnartaion,
& {oentions withou! evidencs ars worthless?
# Take the tme o do € rightl!

e

Lok




Remedy

» The work is cur work, The entire craft has
been denied work opportunities,

# Cease and desist.

a Compensation for all hours worked by
sasuals in violation of Aricle 7.1.B.1 st the
overime rate.

» Make the entire [craft] bargaining urit whole,

Amearican Postal Workers Uniea, AFL-CIO

Frgrmmpa AR RN

ebely o 1 G} (R T e O
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Casuals In Lieu Of . ..

T— Filing Your Grievance




When to file

File when the facis and circumstances
surrounding the hiring demonsirates they
were hired in leu of career employees.

You cannot prevail without first establishing the
reason they were allegedly hired.

Filing your grievance

= {mmediately grieve i
» No reason is provided
m Reason provided appears to be invalid
w Reason provided is general of vague

» Grieve when utilization is contrary to stated
reason for hire,

w Grieve when apparently valid reason ceases
to exist bul casuals remain.

Avoid procedural challenges

& Certify one steward o bie for entire ingiatiation

® Article 17.2.8
5 "A% an instadstion, the Umion may desinate i witing
10 the Empiover one LUnion officer aclaly employed
al the ingtaliation 10 aci 8% & sleward (o investigale,
present and adust @ sapcfic grievarce of o
swestigate & speciie problem W Jelermnig wehgther
w fe a grievance. The ey of such Urion
s of g stewarg designated uidey
{ be in atcordange

Heable, shab be

Faymard,
sotdance with Section 47




Develop vour case

» Request in writing the specific reason for
BHCH BITR. e

% Follow up with request for any information
which might on its {ace refute the reason(s)
§§V€¥? L

® if reason given is not specific, submit follow-
UR TEQUESE.  wwe

» Monitor utilization (duttes, schedules, work
naurs) of casuals.

Document utilization of casuals

% |nterview supervisor
® interview bargaining unit employees
®» Gather supporting witness sialements

® Reqguest any documents which verify casual
utilization {e.g., work schediles) -

= Be prepared 0 provide witnesses o support
your documents and posiion

Begin on-going record keeping

® Reguest and kesp on-going records of casual
workioroe names, hiring & fermination dates,
weekly work howrs  cewen

= Reques! and keep on-going records of career
workforce aunthonzed compiemeants vs. asiual
numbear ampicyed, redustions dus ©
retirement, transfer, termination, death,
TROESRING, [OD rAVEISION, SI0 e

& This is crucial to your case. You must
nrove they were hired “instead of, in placs
of, or in substitution of” career employees.

ey
e




Record keeping

» Keep records of choice vacation periods ¢n
an on-going basis.

& Request additional information as the need
arises o support your position of update your
case where the utilization is contrary to the
reason{s} given for hiring.  wews

® Record keeping i5 ON-GOING and VITAL!

At Step |

w Make correct arguments in relation to
regsons given for hiring

= incorporate “hired in lieu of” and bargaining
unit language contained in Step 2 grievance
appeat example

# Ask for correct remedy (see Slep 2 appeal
exampie}

Step 2 appeal

Begin the Siep 2 appesl by:

= {ncerporating the provided ianguage ~
maodified @ the facts of your case.

& Add the specifics of your case.

® You have ihe burden o know and prove
reasnns gven (o be nvalid,

& Know arwd specifically refils each reason they
cite as triggers” o ustify hinng in the written
grisvance record with arguments for which vou
Nave evidente. s




At Step 2

Avoid “new argument” challenges

» Offer to share your documents; work hour
reports, clock nngs, charts, graphs, 81, s

Utilize Additions and Corrections
Fhig is the last chance o
» Add any arguments not previously raised
» Document arguments raised at Step 2 which
— were not contained in Step 2 appeal which they
faif to mention in their denial  aeees
w Offer counter-arguments 1o their arguments
» Correct any erroneous statements in thelr
denial

Develop graphs, charts, ete.

m If possible, submit therm at Step 2.

» if not, develop and submit to NBA office for
Stap 3 discussion.

L & [f not possible, develop ASAP and continue o
develop for use In arbitration.  ceee:

Step 3 appeal

® Last chance 10 add anything to the wrillen
grievance record ~ but should be minimal.

& Argumants and iformation available but not
sred al Siep ¥ or i the Additions and
- Corrections witl be given Hite, if any, weight.

b
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Continue updating records after appeal

& Add new casuesl inng and work hours

® Document reductions i career workforce

# Continue to mondtor ulitization

*® Document and develop evidense whern utifization
changes subseguent (o appeal

® Chalienge subseguent casual hining

® Get (he reasons. Update records # reasons are the same

® i ressons are different, you MAY need to file another
grievance — gepending on facts, circumstances, ang
reasons ghen

# Unswe?? Call your business agent!

There 1s ne “whatever” in Das (or Downes)

Casuals hired on a revoiving door bass over an
extendead pericd of tme for “whalever” may gcour on
3 given day does npt demonstrate a ». . . genuine
nead .. for a mited-term, supplemental workforce,

1t demonstrates "the identified need and workload is for
other than supplermental employees, .

® Incorporate this argument — i applicable.

A Final, Final Reminder

DON'T SPEND YOUR MONEY UNTIL YOU
GET iT#

Thank you for your attention.

# special thask you te Lyle Keueth, NBA for his work and
aesistare on IS Issue pyer the yoers.

Hent Sramnanss

o
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CASUAL JUSTIFICATION REPORY

TABUAL NAME HOURE BAY

TATE. T

SNEED J
TABOR B
PACCGLLGUGH. ¥

{ parfy tha Ihe above sasuels warked for the noled cares!s e eREt
Pay oot andd worked the exaui haurs hat ihe cobesr woild nave
worka! has the carger beer on outy

ArEansas

Exts

Articie E5.LS1ep)
id} At the meeting the Union representative shail make o
fuli and deiatted statement of Tacts relied upon. contraciunl
provisions involved. and remedy sought, The Unwon
represetative may also lermsh writen slalements from
witnesses of othes 1adividuals. The Empioyer representative
shall also make & fuH and detailed statement of fadis and
comractual provisions relied apon. The parties’ represents-
wves shall cooperate fully ia the effort fo develop all
necessary facls. iscluding the oxchange of copies of all
reievant papers o docursents in accordance with Article 31

£ut

Article 7.1.8:

& Transitional employees may be used to cover duty
assignmants which are due io be eliminated by autemation and
residuat vacancies withheld pursuant to Article 12,

{1580, 19494, 1508 condract language;

Fetttn
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Columbia gase

{reasens for hifng}

* Nor-specdic respanss asseting
right 1o hire casuals

Sten 2 denial reasons

S ussge

AL per LIMOU

FMLA

Unscheduled absances

5L Deperdert care

Heavy OF perodaaly

Heavy workioat! grourring dafly

Sinux City case
ireasons for Beeg)

Mo IEspoRe G request
oy specific reasons

Step  denial regsons
Adticle 3

Various vpes of leave
Light & Limited duty
Termingtion

Transfer

Liberal AL gneen

HTF getaded to DO
Fithhoiding

1997 Time-Line of Casual Evaplovment o Friviieville, Arkanses
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15948 Time-Line of Casual Empl
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Improper Utilization
of

APWL Trslt Sonterence
Auipust 815, 7006
Las Yegas, Nevoga

{renms Tal, NBA
sty

Assignment of Postmaster Relief

& October 1990 —~ Burrus Letler

® 1234 Administrative Support Manual

m 410 141 ELM

1998 Step 4°s ~ CIiff Guffey

= ONLY to be worked in the ahsence of the
Posimasier

® Mot fo cover absence of 3 bargaining und
eIpioyee




History of 1egal Use

® Hired to replace career employess in
Level 15 and 18 offices

» Used in other offices to cover the absence of
bargaining unit employees

» Used in other offices to reduce clerk hours or
i reduce clerk overiime

Benefits of lmproper Utilization of PMRs

® | owsar paid empioyees
m No benefils

= Not being designated as dual appointment
casusals ~ they are not counted against casual
cap

Grievances concerning iliegal use of
Postmaster Reliefs

Investigation
w Yeho was invalved?
» Wrat happened thet makes this Incident a grievance?
s Whar digt § happen?
 Whore did @ happen
« How 8 thes 2 grgvence?

Tocumentation
Proper Rameay!!

{sampia copy ang 3 documents sre on GO

B

§<




Arbitration

Union’s Claim

A monetary payment to the Union is the
ONLY remedy which will bring the Service
into comphance with the conract.

{Union post-hearing brief}

Case #1

A

Postal Service Claim:
We do not deny the use of the PMR but no
employees were harmed!!
Payment to the union is unjust enrichment!!
Don't pay anyonel!

Arbitrator ruled;

Not to issue & monetary award would result in a
windfall 1o the wrongdoer.

FPAY THE UNIONIIH

{Case #2

{smne arbHrator}

Postal Service Claim:
Pay the clerk that was hired to replace the PMR

Pay the Union only for fost dues
Yaur first awsrd was mproper

Arbitrator ruled;
Paying the new hirg for work not performed i3
rt an appropriate remady
ywas Haht i oy first nsing anc | am right
H#1 this case
PAY THE UNMIONIHT




Case #3

sehifferent arbitrajor)

Postal i faim:
Arbstrator Armendanz's two awardg were imprope’
Present new arguments about the amount of hours worked
by the PMR’s
Fayment to the Union constitules punitive damages
Arbitrator ruled:
i dsm't acoept o betieve Poslal Service's new arguments

Payment o (he Union does not constitute punitive
damages; howsver, the williul condust of the Postal
Service in this case would in fact justify puritive
damages,

PAY THE UNIONIH

legal use of Postmaster Reliefs
+

Properly filed grievances

More bargaining unit employees hired

_ More dues paying members

Money to our members and Union

Clerk Craft Conference

Las Vegas, Nevada
August 2005

CROSSING CRAFTS IMPROPERLY
ARTICLE7.2B & C

Presented by

Feter “Pete” Coradi
HMational Busiress Apent
Clerk Division
Mew York Region




American Postal Workers Union ]
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[ JCIM ARTICLE 7, PAGE 3 }

ARTICLE 7.2.B AND 7.2.C
WORK ASSIGNMENTS

» Article 7.2.8 and 7.2.C provide that
management may assign employees
across craft Hnes when certain
conditions are met.

[ ]

Article 7.2.8 provides for assigning employess
to work in another craft at the same wage level
due to insufficient work in their own craft. This
apphes o full-time, part-time reguiar and part-
time faxite emplovess whera therp is
“ingufficient work” o a particular day to attain
theilr reapective work hour guarantes, az
provided in Article § (Sections 8.1 and 8.8},

Lt
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[ ]

Section 7.2.C permits the assignment of
empioyees to perform work in the same wage
tevel in another craft or occupational group
where there is an exceptionaily heavy workload
in another craft or occupational group and a
light workioad in the employees’ craft or
occupational group.

= Note: The term cccupational group does not
apply to the Clerk Craft.

[ )

Inherent in Article 7.2.8 and 7.2.C is the
assumption that the gualifying conditions are
reasonably unforeseeable or somehow
unavoidabie. White management retains the
right to schedule tasks to suit its needs on a
given day, the right to do this may not fairly
be equated with the opportunity to, in
essence, create “insufficient” work through
intentionally inadequate staffing.

[ JCIM Article 7, page 4 ]

Generally, when the union establishes that

an employee was assigned across craft lines or
accupational groups in viotation of Article 7.2.B
or 1.2.€, a “make whole” romedy requires the
payment {at the appropriate rate} to the Fvattable
and gualified employeeis) who would have been
scheduled to work but for the contractual
wiglation.

B




[ CROSSING CRAFTS ]

What type of work was performed?

is the work in question part of a clerk
craft job description?

bid you include a copy of the job
description as part of the
documentation of the grievance?

[ ]

Who {what craft} performed the work other
than clerks?

How long did the other craft employees
perform clerk craft work?

Can management prove that there was: a)
insufficient work in the employee’s own
scheduled assignment: b} work in the same
wage level for which the employee was
qualified to perform within the clerk craht
{Articie 7, Section 2.B.Y?

Was there a heavy workload in the clerk
craft and a light workload in the losing craft
{Article 7, Section 2.C.37

Were there clerk craft employees who were
zvaiiable and guabified 1o perform the work
in guestion?

Could the work have been accompiished by
clerk craft emplovess, even to the point of
overtime?




[ ]

= s the crossing craft violation a consistent
occurrence? Hourly? Daily? Weekly?

» Were any of the clerk craft employees on
the Overtime Desired List?

»  Were any of the Part-time Flexible (PTF)
employees not afforded an opportunity to
work eight hours in a day or forty hours in
a week?

[ )

= Did you obtain statemenits from witnesses?

« Did you obtain clock ringsitime cards of the
employees who crossed crafts and the
employees who should have performed the
work?

& W rural carriers performed clerk craft dutles
did you cite Article 1, Section 2 in addition
to Article 7, Section 27

[ ]

Corrective Actiom: Did you request overtime
compensation for the full-time employees who
should have performed the work? Did you
request compensation at the straight-time rate
for gny PTFs who did not work sight hours g
day or forty hours in 3 week? Did you request
that management cease and desist rom
utilizing other craft employees to perform clerk
craft duties?




Rural Carriers Performing ]
[ Clerk Craft Duties

Determine what type of rural carrier is
performing clerk craft duties- Full-time,
Rural Carrier Refief (RCR), Rural Carrier
Associate {RCA), Temporary Rural Carrier
(TRC). This can be established by
requesting the PS Form 50 of the
employee(s).

[ ]

If the carrier(s} is an RCR, RCA, or TRC, the P§
Form 50 will reflect whether or not the employee
has a dual appointment as a casual and wilt
indicate the craft of the appointment.

Determine i the rurat carrier is injured on duty,
i so, request a copy of the carrier’s medical
restrictions and refer to Section 546 of the ELM.

Ohtain statements from other clerk craft
employees andlor provide a description of the
types of clerk craft duties the rurai carrier is
performing (boxing mail, lefter or flat
distribution, sic.}

Orhtain clock ringsitime cards to show the number
of hours the rural carrer performed work in the
clerk crafl. B clock ringsftime cards are not
available, statements from clerk craft employess
witf have to suffice.

Lot
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[ ]

Obtain clock ringsitime cards of the clerk craft
employees in the office {full-time and PTF).
Determine how the clerk craft employees were
harmed (FTFs were not working 40 hours weekly,
overtirne could have been utilized among the
clerk craft employees).

Cite Article 1, Section 2, “Exclusiong”, Article
1.2.A of the JCIM and Article 19, specifically the
ELM, Section 323.8, when filing the grievance.

[ ]

Request as a remedy that the clerk craft
emplovees be compensated for all hours that the
rural carrier{s} performed clerk craft duties,
including the overtime rate if applicable. Also,
include in the corrective action that management
cease and desist from utilizing rural carriers to
perform clerk craft work,

Documentation ]
[ Article 7.2.B&C

All grievance paperwork. All paperwork developed
and utilized in the grievance procedure.

Work scheduile, clock rings, or other
documentation showing cross crall assignment{s}.
This proves the cross oraft assignment ccourred,
The first step in proving the violation is
ragnembaring the four part crieria: 1) soaime wags
tevel: 2} gualified; 3} exceptionally heavy work load
periods and 4} Hght work load period.




[ )

Witness statements, which tell us what
happened on given day or days involving
the cross craft assignment{s). This helps
validate the union's contentions and
brings specifics to the front. Possible
witness if the case goes to arbifration.

[ ]

Interview with appropriate supervisor or
manager on why they assigned across craft
lines. This ties down management’s reason(s)
for doing so. Stops the building of
management’s case at a later date. Union rep
should ask if the criteria of 7.2.8 & C were mat
and carefully write down management's
response.

[ ]

Documents which show who was scheduled and
who worked-be sure to include ali types of leave
taken. This tells us i management had a normal
complement or was short-handed.

Yolume reports which show heavy or light day.
Remember 7.2.0 says “exceplionally heavy work
toad periods”.

Overtime records for both involved crafts, normally
wilt be carrier to olerk. Be sure the documentation
tigs in (o the area loft and the place reassigned to.




[ ]

Applicable case law. Remember the
difference between precedent and
persuasive value. Strengthens the case
through Step 4°s, national arbitrations or
pre-arbs, regional arbitrations or pre-arbs.

Cites must be on point!

[ The Interview ]

= What work did Letter Carrier Smith
perform on Wednesday between 0700
and 09007

» Isn’t distribution work normally Clerk
Craft work in this office?

» Who made the decision to make this
cross-craft assignment?

s Why did you decide to use Letter Carrier
Smith to perform this Clerk Craft work?

& Why coulds’t you have used Clerks 1o
perform this work?




[ ]

= Wasn't one of your major concerns the
fact that you would have had to bring in
a Clerk on overtime?

» How much overtime did the Letter
Carrier Craft work on the day in
question?

= How much overtime was worked in the
Clerk Craft on that day?

[ ]

If management claims an insufficient
workload in one craft and an unusually
heavy workioad in another, the burden
shifts to management to prove those
claims. Management may not make such
assignments solely to avoid overtime in
one craft.

[ ]

The provisions of 7.2.C provides that
when an exceptionally heavy work load
occurs for one craft and there is at the
same time a light workload in another
craft, craft lines may be crossed, Both of
these slements must be present at the
same thne in order o justify 2 crogs-craft
assignment,

39




[ ]

The type of cross-craft assignments which seem
most prevatent are part-time flexible letter
carriers working in the clerk craft. In addressing
the issue of PTF carrier to clerk work, you
should bear in mind that a PTF may not be
assigned clerk work pursuant to 7.2.8. under the
guise of providing them their “guarantee” of 2
or 4 hours per day. Part-time flexible carriers do
not have a “basic work week” and thay are not
“guaranteed” 2 or 4 hours of clerk work!

National Settiernent
Case # HTC-NA-C 72
April 4, 1890

The parties’ mutually agreed that the
assignment of PTF employees across
craft lines is controlled by the express
language of Article 7.2 of the National
Agreement as interpreted by national
level arbitrators.

Hationst Award- Arbitrator Bloch
Case # AB-W-0656 (M85-5F-C-8027)
Aprit 7, 1982

The dispute involved a cross craft assignment
where management brought in a PTF carrier to
work in Special Delivery rather than bringing

in g OTDL SDM in, Bloch found managament’s
right to cross crafis substantially imited {page 8}

Ag a normal day in the special delivery craft
and an ovartime day in the letter carrier oraft,
the assignment was improper. Bloch granted
G DM 6.35 hours of overtime,




Bloch also addressed the possibility pursuant to
7.2.B of management creating insufficlent work.

= “inharent in these two provisions, as indicated above,
is the assumption that the qualifying conditions are
reasonably unforeseeable or somehow unavoidable. To
be sure, Management retains the right to schedute tasks
e suit its needs on a given day. But the right to do this
may tot fairly be equated with the opportunity to, in
essence, create ‘ihsufficient’ work through

intentionally inadequate staffing.

[

To s0 hold would he to allow Management to
effectively cross craft lines at will merely by
scheduling work so as to create the triggering
provisions of Subsections B and C, This would
be an abuse of the reasonable intent of this
tanguage, which exists not to provide means by
which the separation of crafts may be routinely
ignored but rather to provide the employer with
certain limited flexibility in the face of pressing
circumstances.”

Arbitrator Bloch addresses both B. And C. by
the following observation:

s “Takern together, these provigsions support
the inference that Management’s right to
aroag craft lines is substantially imited, The
axceptions 1o the requirement of observing
the houndaries arise in situations that are not
only unusual but also reasonably
unforesesable.

ot
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There is no reason to find that the parties intendad to
give Management discretion to schedule across craft
lines merely to maximize efficient personnel usage;
this i not what the parties bargained. That an
assigrment across craft ines might enable
Management to avoid overtime in ancther group for
example, is not, by itself, 2 contractually sound reason.
it msust be shown either there was ‘insufficient work’
far the ¢lassification or, alternatively, that work was
‘exceptionally heavy’ in one cccupational group and
light, 25 well, in another.”

Mational Award, Arbifrator Mittenthal
Case ¥ HEC-2F-C-7406
August 23, 1982

The dispute involved management assigning a
maii handler to distribution clerk work. On the
day in question, the mail handler worked the
first three hours as a mail handier and the iast
five hours as a clerk. Mittenthal sustained the
grievance relying on Bloch and the practice of
the parties. He granted five hours at the
straight time rate as no overtime was needed
or scheduted on the day in question.

Mittenthal upheld Bloch's interpretation while specifically
addressing the “same wags level” element.

& “The principle seems clear, Where Management makes
a cross-craft assignment, 1 must justify that assignment
under the terms of YiILZE or VIEZC. H ne such
hmiification 8 provided, the cross-crafl assignment is
improper under the finherent proscription. . in VIL2 The
Fostal Barvice doss not cleby Arbitrator Blooh's
irerpretation is incorrect. it has not asked me o

motify of dverrule Me sward.




[ ]

However, the statement of this principle does
not resolve the present dispute, The Mail
Handler who was dumping sacks on the
evening mini-tour on July 27, 1980, ran out of
work after three hours. There was ‘insufficient’
work for him that day. That fact gave
Management the right, under VI-2-B, to ‘assign
the employee {here the Mail Handler} to any
availabie work in the same wage level fur which
the employee is gualified...”

[ )

Plainly, more than one condition must be
satisfied before a cross-craft assignment
can be validated by VII-2-B, there must be
not only (1) ‘insufficient work’ for the
empioyee but also (2) other ‘available work’
{3} which he is ‘qualified to perform’ and
{41 which is ‘in the same wage level’.”

[ ]

The principles outlined by Bloch and
Mittenthal are clear. In order to justify a cross-
craft assignment, management must be able
1o demonstrate pursuant 1o B. that there was
insufficient work for the employee or
ampioyees in their own assighment or that
there was exceptionally hegvy work in one
group and Hoht work in another sl the same
thme pursuant to G

b
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Given thig interpretation, the facts and
circumstances pertaining to each incident
becomes the basis for determining
whether or not the assignment was in
violation of the Agreement,

Hational award, Arbitrator Das
Case # C90C-1C-C03018528
September 7, 2004

Temporary cross-wage level assignments in the
Clerk Craft.

APWLU argued that Articie 7.2.B specifically
provides that employees can only be assigned
available work “in the same wage level” in the
event there is insufficient work in an employee’s
own scheduled assignments. APWU maintained
that this requirement appilies to both intra-

craft as well as cross-craft assignments.

[ ]

Das rejectad the union’'s argurment indicating,
“Itihe Postal Service is not required to justify
cross-wage level assignments within the Clerk
Craft such as those involved in this grievance
under Article 7.2.8B, and that provigion is not
violated by such assignments.” He concluded that
“Arttele 25 clearly contemplates that emnployees
may be wemporarily assigned to higher level work
or lower lovel positions.”

I




]

in addition, Das commented that if Article 7.2.8
and C were interpreted only to allow
management to cross craft lines in the same
wage level under its prescribed circumstances
but not to cross wage levels within the same
craft, it would mean that “the parties intended to
provide greater protection against crossing
wage levels within the same craft than against
crossing craft lines” which “would be exactly the
opposite of the agreed-to priorities reflected in
the sequential actions set forth in Article 7.2.A.7

» “The most critical point, however,”
according to the arbitrator, “is that-
unlike crossing craft lines-there is
no inherent or other contractual
proscription on cross-wage level
assignmenis within the Clerk
Craft.”

LIMITED DUTY/REHABS
IN THE
CLERK CRAFT
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ARBITRATOR: BENJAMIN AARON
DECISION DATE: (1/24/1983

ISSUE:

« Did the USPS viclate the CBA (Arts. 13 &
21y when transfering s rursl carrier o a
FTR posgition in the clerk oraff?

o
&




FACTS:

+ A rurat carrier suffered an on-the-job
injury. She had medical restrictions and
could not work in the rural carrier craft,

« The employee was permanently
transferred 1o the clerk craft as a FTR and
given a senigrity date as the junior FTR.

DECISION:

+ The only question is whether the USPS was
required to assign her to PTF status rather
than a FTR position.

» The Union failed to prove that if the
employee had not been assigned toa FTR

position a PTF would have been made a FTR.

« The regs make it clear an employes who
has partially recovered from an on-the-job
accident, and for whom no work within
their prescribed medical lirmitations in
his/her own crafl s available, must be
affered 4 position in ancther craft in
ihe same work facility that minimizes
“adverse or disruptive impact on the
amployes”




+ Since the employes had been 3 FTR rurai
carrier, the USPS was faithful to the
contract in assigning her to a FTR in the
clerk craft that met her medical
restrictions. The grievance is denied.

Arbitrator: RICHARD MITTENTHAL
Decision Date: 01/04/1985

ISSUE:

« Whether the provisions of Article 13.5
apply 1o the facts of this case? Whether a
letter carrier vacancy attributable to the
permanent reassignment of a carrier to the
clerk craft pursuant to ELM 540 must be
posted for bids to the clerk craft?

FACTS:

« Aninjured Letter Carrier was reassigned
to a clerk craft. The APWU claims that the
resultant carrier craft vacancy shouwld have
been posted tor clerks to hid.

@

The USPS ingists Articte 13 is not
apphicabie o the silustion in his case.




DECISION:

+ Arbitrator Mittenthal held that Article 13
applied only to Article 13 reassignments.

» He further held that, “The injured carrier's
reassignment was plainly not based on the
provisions of Article 13. There is nothing
in the language of ELM 540 which
demanded that the carrier vacancy
resulting from his reassignment be posted
for bid to the "gaining craft”, the clerk
crafl.”

Arbitrator: NEIL N. BERNSTEIN
Decision Date: 08/07/1087

NALC Case

iISSUE:

» Whether management may parmanantly
involuntarily transfer an emplovee whe
sustained an njury on duly 1o ancther
craft?

o




FACTS:

« The Grievant, was hired as a FTR carrier
and suffered an on-the-job injury that
prevented her from performing the duties
of her position.

» The Service informed her thal, she was
being reassigned to the clerk craft.

DECISION:

+ The Union argues that this reassignment
is inconsistent with the ELM, and,

- it cuts off all future opporiunity for the
Grievant to work in her cralt and the
Grievant loses her craft seniority.

- Bernstein said, the only provision in the
CBA that appears 1o allow for permanent
reassignments is Articte 13, which
Arbitrator Mittenthat said was available
only for voluntary reassignments initiated
oy the employee.




« The Arbitrator held that the Service can
only make the involuntary reassignments
across craft lines under Aricle 12

This leaves only the Service’s argument
that ELM 546,141 empowers it 1o make
involuntary craft transfers of partially
disabled employees who are permanently
unable 1o meet the requirements of their
craft,

»

-

The Arbitrator holds that this interpretation
is barred because the USPS "should
minimize any adverse or disruptive impact
on the employee™.

ELM 546.14 must be read to impose a
continuing duty on the USPS io always try
and find limited duty work for injured
employess in their respective crafls,
faciiities and working hours.

The fact that such work might not be
available at any point in time does not
mean that it will never become available.
The USPS must be prepared o modify 2
limited duty assignment cutside of the
amployee's craft, facility or hours, whan
work within those conditions becomes
available,

51




« ELM 546,14 allows the USPS to assign
limited duty employees outside their craft
on an “ndefinite” basis, but it does not
have the power to remove them against
their will from future consideration for
whatever crafl work becomes available.

« But the Service does not have the power
10 make an involuntary permanent
reassignment across craft ines if the
employee decides to take his or her
chances and refuse & voluntary transfer.

= The Arbitrator finds that management did
violate the provisions of the CBA when it
involuntarily permanently assigned the
grisvant from the letter carrier oraft to the

clerk craft based on ner madicsl condition,




Arbitrator: C.J. SNOW
Decision Date: 02/07/1004
APWU Case

ISSUE:

« Did the Employer violate the CBA when
management reassigned a FTR Carrier
whao was partially recovered from an on-
the-job injury to FTR status in the Clerk
Craft? (Re-empioved injured employae)

FACTS:

* An injured employee, parliaily recovered
from his injury, could return to work with
medical imitations.,

« The employee was not able {o returmn to
the Carrier Crafl. Mgt assigned him to the
Clerk Craft

= Initially, he was made a PTF, but
subsequently management changed his
stalus 1o that of & FTR amploves,

[ 844
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DECISION:

« In the case of Article 37, read in
conjunciion with Section 522 of the 711
Handbook. converiing PTFs normally will
take precedence over such
reassignments. Such reassignment may
be justified, but the burden is on the
Employer to establish why such a
regssignment is necessary,

- In this particular case, the Employer never
reaily met its burden of showing why this
reassignment to ful-time status was
necessary, notwithstanding its impairment
of ihe sentority rights of PTFs.

. The arbitrator conciudes that the Employer
viclated the parties' collective bargaining
agreement when it reassigned a FTR who
was partielly recovered from an gr-the-iob
injury to FTR status in the Clerk Craft.

J
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* Uniess the Employer can demonstrate that
such assignments are necessary,
notwithstanding the conversion preference
expressed in the CBA, the Emplover shaill
cease and desist from reassigning partially
recovered employees to FTR when those
reassignments impair the seniority of
PTFs.

Arbitrator: C. J. SNOW
Decision Date: 11/04/1008
NALC Case

ISSUE:

+ Did the Employer viclate the CBA by
assigning the grievant 1o the Clerk Craft as
a PTF rather than as a FTR? (partially
recovered current employee)

FACTS:

* The grisvant was a FTR Letier Carrier who
sustained an on-the-job injury.

“

Management placed har on fimited duty in
the Letter Carrier crafl,

« The Employer then offered the grisvant 3
rehab job according (o which she would be
parmanantly reassigned 1o 8 "miodified
PTF" position in the Clerk orafy

55




. Management told her that, if she did not
accept the position, her OWCP benefits
might be terminated. The grievant
accepted the position under protest.

» Rights of letter carriers and clerks are no
longer determined collectively.

+ Management must be diligent in being
certain that it can keep promises it makes
to each craft. if promises to one craft
infringe on rights of the other, the
Employer is obligated to negoliate the
authority to implement such rights within
the craft whose rights are being infringed.

+ The APWLI is corract in asserting that
those reassignments and reemployment
decisions under ELM 548 must be
accomplished in accordance with
commitments made by management in the
APWLU agresment.

+ Sinply because complying with one
agreermnent would violate the other does
not refieve management of s obligation o
comply with both,




« In order to comply with ELM 548.141(a),
the Employer is not permilted o change
the status of a disabled employee when
switching crafis; but if the employegis a
FTR and there are PTFs in the gaining
craft, then reassigning the employee as a
FTR could viclate conversion rights of
FTFs in the gaining craft.

- This assessment is based on the APWU's
CRA not on the NALC CBA.

» The only question to be answered is
whether transferring the grievanito a PTF
would vioiate the Employer's obligation
with regard to the NALC. That question
must be answered in the affirmative.

-

The arbitrator concludes that the Employer
violated is agreement with the NALC
when it reassigned a FTR, partiaily
disabled, current emplovee of the Carrier
zraft fo the Clerk craft as a PTF.

(83
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Arbitrator: BERNARD DOBRANSKI
Decision Date: 12/21/1858

1ISSUE:

Whether the union netification provision
under Article 7, Section 2, of the CBA
applies to the permanent Rehab Program
full-time assignmenis made under ELM
5487

Article VI, Section 2.A limits the
mandatory advanced union notification o
those situations where the mixed-craft
assignments, i.e., "full-time combination
assignmenis within different crafts”, are

made in accordance with that same articie.

@

What kind of mixed-crafts assignments are
made in accordance with Article Vi,
Section 2.A7

The second senience of Articie Vil
provides the answer Mixed-oraft
agsignments which are made "o wovide
maxmum full-ime empioyment and
provide necessary fexibility "




» When management makes mixed-craft
assignments for this reason, then it must
notify the affected unions in advance of
the reasons for establishing these
combination full-time assignments within
different crafts.

This is what is meant by the phrase
"accordance with this article.” In the
instant case, of course, the mixed-craft
assignments was not made to provide
maxirmum fuli-ime employment and
provide necessary flexibility.

» Rather, it was made for the purpose of
complying with Section 546 of the ELM
which relates 1o management's
responsibiliies to reassign of re-employes
amplovees because of an-the-eb injunes.

A

-
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- i does not matter whether the assignment
to the employee injured on the job was
made under the Rehabililation Provisions,
as it was in this case, or under more
temporary limited duty basis. In either
case, the assignment is made pursuant to
the requirements of ELM 548 and itis not
a combined assignment within the
meaning of Article Vil, Section Z.A.

Arbitrator: BERNARD DOBRANSKI
Decision Date: 06/14/169%

ISSUE:

« Whether the Postal Service violstes the
CBA by assigning rural letter carriers o
temnporary limited duty work in the clerk
craft when no work is available within their
medical restrictions within their own craft?

FACTS:

« A rural lefter carrisr sustained a job related
iniury, She was assigned lemporary
Lmited duly as a clerk.




* The case before Arbitrator Aaron involved
a permanent reassignment of a rural
carrier rather than the assignment of a
rural carnier to temporary fimited duty. The
action in the Aaron case and in this case
arose oul of the Postal Service's authority
pursuant tc ELM 548 141,

+ The temporary limited duty situation
involved here is much less intrusive on the
clerk craft than the permanent
reassignment involved in the Aaron award.
Grievance is denied.

Arbitrator: SHYAM DAS
Decision Date: 10/31/2002

IS8UE:

v 1) Whsther the assignment must be
oosted for bid under Article 37 of the CBA-
- given the requirement in ELM 548 21
antior (2} whether that assignment
impared senforily rights of PTF clerks
contrary to Seclion 548 222,

@




FACTS:

« A partially recovered letter carrier who had
been injured on the job was reassigned 1o
the Clerk Craft as a PTF employee and
assigned to a "General Clerk Modified”
position.

+ This rehabilitalion assignment was not a
residual vacancy in the Clerk Craft, but
was a "position uniquely created to fit
those restrictions”.

DECISION:

« B would make no sense 1o reat such a uniquely
created assignment as a duty assignment that
must be posted for bid. Reguiring the
assignment {o be posted would defeat the
sole purpose for establishing the assignment,
because the injured employee - who Has na
sentority i the Clerk Craft - could not Bad on
that assgrament.

OFy
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» To paraphrase Arbitrator Aaron, itis oo
iate in the day for the APWU to challenge
the proposition that the Postal Service
may reassign an injured employee to a
uniquely created position in anather craft
to provide appropriate work to that
employes,

+ Certainly if, such a position is not subject
to Articie 37's posting provisions, i would
be topsy turvy to conclude that PTFs have
a seniority right to that position when full-
time regulars do not.

= Alsg, because Article 37's posting
provisions do not apply, PTFs were not
deprived of any opportunity to converi to
regutar full-time status as a result of &
residual vacancy occurring al the end of
the bidding cyole.

o}
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» The Postal Service was not required to
nost the rehab job under Article 37, and
the creation of that assignment pursuant 1o
ELM 546 did not impair the seniority rights
of PTF clerks,

SYNOPIS

AARON
+ FTR had a right to remaina FTR not a

PTF when move to a different craft
under Arts. 13 and 21

MITTENTHAL

- APWU not entitled to reciprocal
assignment in another craft under Art
13 since reassignment under ELM 546

BERNSTEIN

« P8 can’'t involuntarily reassign an
injured employee permanently and has
continuing obligation to find work
regardiess in former craft

SNOW APWL)
« Bg-emploved injured person can't be
ETR if there are PTFs in the office
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SNOW NALC

+ A current injured employee when
reassigned to another craft must be a
FTR not PTF

DOBRANSKI

+ Art. 7.2 notification is not required
when the reassignment is made
pursuant to ELM 5456

DOBRANSKI

» Temporary reassignment of an injured
employee to anocther craft is OK

DAS

+ Uniquely created job not required to be
posted under Article 37. PTF not
adversely affected,

WHAT'S LEFT?

> The status issue is outstanding.
NALC Sriow v. APWU Snow
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« i we can establish, work is available within
the individual's former craft within their
madical limitations we shauld challenge
their assignment in the clerk craft as a
cross craft assignment. (See Bemstein)

= i individuals from other crafis are
permanently assigned to clerk craft duties,
they should have their modified duty
assignment fisted as a clerk job. (EL 515 -
11.8)

Applying Your LMOU
ftems 15, 16 & 17

b
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The number of fight duty assignments within eath
sraft of occupational group 1o be reserved for
wrnnorety o permanen ght duly assigoment.
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The method o be used i resenving ig
y red memiey

SERIGNTIENS S0 Rl Nd ragus
of th regeiiar work foroe el e e

The demidical
coneiiere
the office.




The Empiover will not assign any
lightlimited duty employee(s) from erafis
not represented by the APWU to work that
is under the jurisdiction of the APWU
unless all APWU-represented employees
whe have requested light duty have been
accommaodaied.

-

Light/Limited duty assignments of
empioyees from non-APWU crafis will not
affect any light duty requests of APWU-
representad employees.

*

Management to notify the APWU in writing
whenever an emplovee from another craft
is assigned lo the Clark Craftin a light or
Hmited duty status,

o
fat







