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Employee Benefils

Injury Compensation Program

545.14
546,141

LR 13, June 1988

548,142

Disability Partially Overcome
Obiigation

When an employee has partially overcome the injury or disability, the USPS
has the following obligation:

a.

Current Emplioyees. When an employvee has partially overcome a
compensable disability, the USPS must make every effort toward
assigning the employae to limited duty consistent with the employee’s
medically defined work iimitation tolerance (see 546.611). In assigning
such limited duty, the USPS should minimize any adverse or disruptive
impact on the employee. The following considerations must be made in
effecting such limited duly assignments:

{11 To the extent that there is adequate work available within the

employes’s work limitation tolerances, within the employee’s craft,
in the work facility to which the employee is reqularly assigned,
and during the hours when the employee regularly works, that

work constitutes the limited dufy to which the employee is
assigned.

{2} I adequate duties are not available within the employeeg’s work

hmitation tolerances in the craft and work facility to which the
empioyes is regularly assigned within the employee’s regular
hours of duty, other work may be assigned within that faciiity.

(37 if adequate work is not availabie at the tacility within the

employee’s reguilar hours of duty, work ouside the employee's
reguiar schedule may be assigned as limited duty. However, all
reasonable efforts must be made to assign the employee to
limited duty within the employee’s craft and to keep the hours of

fimited duty as close as possible to the employee’s regular
schedule.

{4} An employee may be assigned limited duty outside of the work

facifity to which the employee is normally assigned only if there is
not adequate work available within the employee’s work fimitation
toierances at the employee’s faciiity. In such instances, every
effort must be made to assign the empioyes 10 work within the
emp&cyee s craft within the emplovee's reguiar schedule and as

near as possibie to the regular work facility to whfch the employee
is nomally assigned.

Former Emplovess. When g former employes has partially recovered
from a compensabie injury or disability, the USPS must make every
sffort toward reemployment consistent with medically defined work
firnitation tolerances. Such an emplovee may be retumed 0 any
position for which he or she is qualified, including a lower grade position
than that which the employee held when compensation began.

Subchapter 540, %@
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3327

54822

348221

38,222

S8 4

Comphlancs

Reampiovrant or reassignmant under this section must be in complianca
with applicatie cotiective Dargaining agreemerts. Individuals so reemployed

or reassigned must receive all appropriate rights and protection under the
newly agplicable collective bargaining agreement.

Contractual Considerations
Scope

Collective targaining agreement provisions for flling job vacancies and giving
prometions and provisions relating o retreat rights due to reassignment must
ne compfied with before an offer of reempicyment or reassignment is made ta
a current or former gostal emplovee an the QWGP rolis for more than t year,

Reamployment or Reassigriment

A partdatly recovared current or former employee reassigned of reemploved
to a dgifferent crafl to orovide appropriate work myst be assigned t©
acoommocate the emploves’s iob-ralgted madical restricions. Such
assignment may be 10 a residual vacancy or to a pasition uriquely created o
fit those resrictions: however, such assignment may nol impair senioeity
ngits of PTF employees. Minimurm gualification requirements, including
written examinations, may be waived in individual ¢ases for former or current
empioyess iniured on duly and being considerad for reemplgyment or
reassignmant. When thec is avidence (including that submitted by the
medical officer) that the amployee can be expected to perforn satisfactonly in

the position within 30 days after assignment, a waiver may be grantad oy one
of the following:

a.  The vica president of Human Resaources for Headguarters and
Headquarters feid unit positions.

8.  Anarea Human Fesources manager for area posiiions.

c.

A district Human Resourcas manager for other feld positions
Types of Appointments

Types of zppeintments avaiabie include the following:

a. A cumsnt or former full-ime career employee may be reempioyed or

reassigned 10 a full-time career pasition ¥ hig or her job-related medical
condition penmits.
B, A current or former part-ime flexible career emplovee may be
reassigned of reemployad 1o a part-time Rexible career pasition.
A currant or former noncareer employse may be reassigned or
reempioyed 1o the position held previously ar, upon satistactory
demonstration of the ability to meet the joly requirements and in
accomance with the appropriate collective bargaining agreament, may
be reassigned or reemployed to ancther noncareer position or
noncompetitively converted (o a career position (NQA 5011,

Restoration Rights

(3PM is responsible for implementing the requlations contained in S U.S.C.
7151, These raguiations are codified in 3 CFR Part 353. In accordance with
% 1.5.0. 8151{al, an individual injured or disablad on duty who resumas
smployment with the USPS is to be cradited with the time during whicl
compensation was received for purpasaes of certain rghts and benefits based

upon fengih of service.
Employee Appeatl Rights

Currant or former smplovees who believe they did not recaive the proper

considerstion for restoration, or were improperdy restored, may apoeal to the

farit Systams Protaction Soard undar ihe entitlements set forth in Title 3
CFA, Part 353,

Syhehapter 540, Page 82
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Personnel Operations

341.2

cision is made, Do not issue OF 346, 1.5 Gov-
ernment Motor Vehicle Operator's ldenufication
Card, until the applicant furnishes part | of Form
2485 and it is reviewed for verfication of physical
fitness.

332.4 Color Perception. The abilty o distin-
guish colers, either basic or shades, 15 required
for the majority of positions in the Postal Service.
However, an ehgible must not be disqualified for
appeiniment solely because of defective color vi-
sion. Most appl icants with deficiencies in color
percaption cannol recognize red-green and have
no impairment distinguishing blue-vellow. {For
this reason most traffic signais now have a sirong
blue component in the green light.} For positions
requiring vision for basic co lars amyk persens
who successfully  pass  the shihara  Pseudo-
Isochromatic test. or comparable iest (Falant,
may be accepted |

332.5 Near Perception. Ability to read laeger
No. 2 with | or both eves, with or withou
glasses, is accepiable for the majority of positions.

333 Hearing

333.1 Policy. The hard-of-hearing and the deaf
must be regarded as important segments of the
fabor market and must be considered for empioy-
ment. They compare favorably productivitv-wise
{(qualinatively and guaniitatively) with emplovess
who have normat hearing,

333.2 Published Standards.
positions :n the Poswal Service, the physical re-
quirements paragraph coniains the foliowing gen-
eral hearing stzndards’ the ability to hear the
conversationa! vowe, with or without & hearing
aid, is required for most positions; however, many
posiuons  may  be suilable for the hearing
unpaired.

333.3 Suiiable Positions. Defecis related 1o the
ham of-hearing may range from slight impair-

v of hearing 1o complete deafness. There is a
carresponcﬁiﬁg variation in the degree of ocoupa-
tional  adiustment of persons so afflicied. In
mainsireaming the deal and the hard-of-hearing,
consigeration must be given o possible environ-
mental hazards.

3334 Adjusiment. Manv circumsiances affect the
empiovability of the deal and the hard-of-hearing.
Many of these relate o the individual's adiust
ment to the handicapping condition. Past employ-

Mandbook EL-37Y, Aprll 1880

For the majority of

ment history 15 one of the most imporiant factors
i consider in determining fitness for continued
or new emplovment,

333.5 Driving Positions

L

33.51 Less Than 5 Ton. There are no specific

garing requirements in order 10 qualify for the

F "“‘ié for applicants who will drive vehicles less
y 15000 pounds GVW.

N}Q:T

33352 5 Ton and Larger. The hearing reguire-
ments set forth in Qualification Standard 3700
(MVO/TTO) (being able to hear the conversa-
tionial voice in ong ear with or without a hearing
aid} pertain o applicants for positions reguiring
diiving vehicies of 10,000 pounds GVW or more.

334 Orthopedic Disabilities or Amputations

In determining medical fitness of persons with
amputations. deformities. or disabilites. the fol-
lowing general faciors must be considered:

a. Past emplovment record.

& Muscular residual power, especially the
muscles actuating the shoulder and hipjoints.

¢. Coordination of movements, body equiiib-
rium and the sense of security of the individual.

d. Endurance or will power of the person.

¢. Effectiveness of artificial aids if thess are
used.

f Working environment of the position un-
der consideration,

£ Whaether the duties of the position wouid
be hazardous 0 the individual or would endanger
the safety of others.

340 Physical Fitness After Appointment
341 Limited Duty

341.1 Temporary Assignments. The posial in-
statlation head may temporarily assign an em-
plovee w0 limited or light duties when the
emploves i gnable to perform the full duties
becsuse of medical reasons. 1f such assignments
are made, they must be in accordance v«;ih any
applicable coliective-bargaining agreement.

3410 Inktiating Fitness for Duwiy Examinations.
if, after a reasonable period of limited duty, the
empiovee 5 unabie to perform full duties of the
craft and continues 1o bring medical subsianii-
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Personnel Operationsg

ation of inability w perform the regularly as-
signed duties, a request by the personnel officer,
upon recommendation of the supervisor, must be
made for a fitness for duty examination. In cc-
cupationa! injury or iiness, the Injury Compensa-
tien Specialist may also request the examnation
when the disability. parual or wtal, continues.

342 Return to Duty After Extended Iilness
or Injury

3421 Certification After 21 Days. Emplovees
returning to dutv after 21 days or more of ab-
sence due to illness or serious injury must submit
medical evidence of their ability 1w return 1o
work, with or without hmitations. A medical of-
ficer or contract physician evaluates the medical
report and. when required. assists in employves
placement o jobs where they can perform effec-
tively.

342.2 Other Required Certification. Emplovees
returning to duwy afier an absence for commu-
nicable or contagious diseases, as well as menal
and nervous conditions, diabetes, cardiovascular
diseases, epilepsy, or following hospitalization,
must submit a physician’s statement stating un-
equivocally that they are fit for full dutes with-
out hazard t themselves or others, or indicating
the duties which they are capable of performing.
These also must be approved by the postal medi-
cal officer where available. In facilities where
there is no medical officer, the opinion of 2
postal medical officer designated by the Region
must be requested in guestionable cases.

342.3 Contents of Certification. Al medical cer-
iifications must be detailed medical reporis and
not simply a swatement of abilly o return w0
work., There must be sufficient daia w make 1
determination that the emplovee can return o
work without hazard to self or others. In in-
stances of hospitalization for mental or nervous
conditions, the attending physician's ceruficae
must alse state that the emplovee has besn of-
ficially discharged from :the hospital. In diabetes
and epilepsy cases, the certificate rmust state tha:
the condition i3 under adequate conuoel The
medical officer (ar installations with one) makes
the final medical delermination of suitability for
return 10 duty sndior the need for Himited duty
mssignment. Other offices must refer the case 1o
the medical officer designated by the Region,

104

342.4 Assignments. Insumilation heads have the
authority 1o assign any emploves returning o
duty ¢ an environment away from situations that:
may have a direer bearing on the conditions
which caused the inability w0 work. They also
have the authority to provide useful work for the
returning emplovee during a rehabilitation pe-
riod, but must be guided by the terms of any
applicable collective-bargaining agreement.

342.5 Questionable Conditions

342.51 Inability to Perform Duties. Emplovees
who are unabie to perform their duties because
of disability. cccupational injury, nonoccupational
injury, or ilness. and who have less than the 3
vears service requirement for disabiluny retre-
ment, must have a fitness-for-duty examination
by a postat medical officer or other authority (see
343). If the finess-for-duty examination corrobo-
ratés that the person is unable 10 perform the
duties of the position, she or he should be sepa-
rated.

342.52 Employee Claim of Inability to Perform
Duaties. If the employee ciaims inability ¢ per-
form the full duties of ithe position. the posial
installation head must not insist that the em-
ployee has w perform such duties without cor-
roborative medical evidence, The instaliation head
must refer the empiovee for a fitness-for-duty:
£Xamination.

343 Fitness-for-Duty Medical Examination

343.1 Agthority to Administer. Fimness-for-duty
examinations are always performed by a USPS
medical officer or contract physician If necessary,
the medical officer or physician may obtain a
consuliative  specialist opinion from a  local
source. Contact the region and reguest that they
designate a medical officer or contract physician
for this purpose if one is not available,

343.2 Cost.  Fitness-for-duty examinations are
taken at the direction of the Postal Service at no
cost o the empioyee. This includes any travel
expenses incurred,

343.2 Obtaining Fitness-for-Duty Examination
Appointments

343.31 Form 24835, The appointng officer com-
£

pietes Form Z485, Medical Evaminaion and As-

Handbook EL-311, April 1880
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UNITED STATES POSTAL SERVICE
Labor Relations Department -
475 'Enfant Plaza, SW Cﬁ; .
Washington, DG 20260-4100 \-“’
June 11, 1990 5 @é % A

Mr, William Burrus

Executive Vice President

American Postal Workers
Union, AFL-CIO

1300 I, Street, NW

Washington, DC 20005-4128

Dear RBRill:

This letter is in response to your April 18 correspondence
reguesting management’s interpretation of the contract as it

applies to the assigament of i1l or injured employees when
excessing occurs.

Management's interpretation of Article 12 of the contract is
that, when excessing occurs in a craft, either within the
installation or to another installation, the sole criteria
for selecting the employees to be excessed is craft senior-
ity. Whether or not a member of the affected craft is
recovering from either an on- or off-~the-job injurv would
have no bearing on his/her being excessed.

In the case of other craft employees who are temporarily
assigned to the craft undergoing the excessing, they would
have to be returned to their respective crafts. This is in
accordance with the provisions of Article 13, Section 4.C.
which reads:

® The reassignment of a full-time regular or
part-time flexible emploves to a temporary
or permanent light duty or other assignment
shall not be made to the detriment of anv
full~time regular on a scheduled assignment
or give a rsassigned part-time flexible
preferance over other part-time flexible
smplovees. ™
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If there are any guestions concerning this matter, please
contact Robert Ledoux of my staff at 268-3823.

Sincerely,

igyéeph J. Mahon, Jr.
~Hgsistant Posimaster General



Safety and Health
202.288-3675/202-268-2208 Fax

UNITED STATES
P POSTAL SERVICE

May 12, 1989

MANAGER, HUMAN RESOURCES (AREAS)
ANALYSTS, INJURY COMPENSATION (AREAS)

Subject Snow Award - H84N-4H-C 56060200

Reference is made to the above-cited national arbitration award issued on November 4, 1998,
Effective immediately, all postal instaliations must discontinue reassignment of full-time “current
employees” who have sustained a compensable on-the-job injury into part-time flexible positions.
In order to further clarify this arbitration award for injury compensation personnel, the foliowing
information is provided:

Current Employee:

This award clarifies how ali full-time current {on the postal rolls) partially recovered employees who
have sustained a compensable on-the-job injury will be reassigned into a different craft and revises
the USPS previous policy. Revision to the ELM, Subchapter 540, Section 546,222 is pending
approval at this time. All placement/reassignment actions involving partially recovered full-time
current employees into a different craft must be as full-time employees in the craft. All craft
placement/reassignment actions involving partially recovered “current” fuli-time employees into a
different craft are covered by this revision,

Additionally, afl seniority issues pertaining to rehabilitation actions of partially recovered full-time
“current employees” into a different craft must be in accordance with Article 12 of the appropriate
collective bargaining agreement.

Form 50 Action: In Accordance with Handbook EL-505, Chapter 11 “Rehabilitation
Program”, Exhibits 11.11b, element #29 must be coded as "RD — REINS COMP
CURNT EMP” for all rehabilitation actions of current empioyees.

Former Emplovee:

Postal policy concerning the assignment of partially recovered former employees who have
sustained a compensable on-the-job injury has not changed as a result of this arbitration award.
Installations should refer to the memorandum issued by this office on May 4, 1994 (attached) for
guidance on the options available for assigning partially recovered former employees.

Form 50 Action: In Accordance with Handbook EL-505, Chapter 11 “Rehabilitation
Program”, Exhibits 11.11b, element #29 must be coded as "RC ~ REINS COMP
FRMER EMP” for all rehabilitation actions of former employees.

f you have any questions concerning this issue, please call Kevin McGovern at (202) 268-3879 or
Dick Bauer at (202) 268-3878.

s

LA ! A
Larry B, Anderson
Attachmant

et Yvonne D Maguire
Anthany J. Vegllants
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Snow Award injured carrier http://apwu.org/clerk/injuredearrier htm

Snow Award- H94N-4H-C 96090200
Subject: Reassigned Injured City Letter Carriers into the Clerk Craft

On November 4, 1998, Arbitrator Carlton Snow rendered the following decision in the
above captioned case: "...the Employer violated its agreement with the NALC when it
reassigned a FTR, partially disabled, current employee of the Carrier Craft to the Clerk
Craft as a PTF worker. In accordance with the agreement of the parties, the issue of
remedy is remanded z‘o alZ the parzzes SO fha,z‘ they may attempt ZG agree ona negozzazad
settlement. The ;
date of the report in or a’er to resolve any pr@blems resulfzfzg ﬁ om zke remedy in the

award."

The USPS has unilaterally issued implementation instructions to the field concerning the
above captioned national award. The USPS interpretation of the Snow Award is
premature and totally erroneous on the issue of placing limited duty carriers into the
Clerk Craft as FIRs.

The APWU disagrees with the USPS instructions and believe the service is misreading
f\r’mtrator Snow. Embodied n the dicta of the thls award, Arbitrator Snow states " The

[ and reemplo ( '
zmde: Seczzon 540 of zhe ELM mus: be aecamﬁfzshed in accordance with cammzzmenfs
ma ; HEF } ¥ "

Simply stated Snow wrote any agreement(s) the USPS negotiated with the NALC can't
violate the contract between the APWU/USPS., Further, Snow decision remnforces
management's obligation to comply with the following Sections of the ELLM:

546.21 Compliance

Reemployment or reassignment under this section must be in compliance with applicable collective
bargaining agreements. Individuals so reemployed or reassigned must receive all appropriate rights and
protection under the newly applicable collective bargaining agreement.

546.22 Contractual Considerations

546.221 Scope

Collective bargaining agreement provisions for filling job vacancies and giving promotions and
provisions relatmg to retreat rights due to reassignment must be complied with before an offer of
reemployment or reassignment is made to a current or former postal employee on the OWCP rolis for
more than 1 vear.

The APWU feels Clerk Craft PTFs could be adversely affected while reassigning injured
Letter Carriers into the Clerk Craft as FTRs. Further, it's the position of the APWUJ that
prior to any other craft emplovees being assigned into the Clerk Craft as a FTR, Article
37, Sections 3,4 & 5 must be adhered to and any such "newly created” duty assignment
offered to the reassigned carrier should first be posted for bid to the Clerks in that office.

We'll continue to pursue the rights of both our PTFs and FTRs during this struggle.

144
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(1) trom one postal installation to another at
the employee's request.

(2) from another craft to the Clerk Craft
(voluntarily or involuntarily).

b. Upon reinstatement or reemployment.
c. Upon transfer into the Postal Service.

Change in Which Seniority is Modified. When
mutual exchanges are made between full-time
Clerk Craft employees in different installations,
both of the exchanging employees shall take the
seniority date of the junior employee involved and

shall be reassigned as unassigned full-time
employees.

Section 3. Posting, Bidding, and Application

A. Newly established and vacant Clerk Craft duty
assignments shall be posted as follows:

1.

All newly established Clerk Craft duty assignments
shall be posted to craft employees eligible to bid
within 28 days. All vacant duty assignments,
except those positions excluded by the provisions
of Article 1, Section 2, shall be posted within 28

days unless such vacant duty assignments are
reverted.




a.

Article 37.3.A.1.a

Full-time duty assignments.

(1)

(2)

)

Newly established full-time duty
assignments are posted to full-time
employees eligible to bid and to currently
qualified part-time regular employees
eligible to bid who were previously

full-time employees in the Clerk Craft in
the same installation.

Vacant full-time duty assignments are

posted to full-time employees eligible to
bid.

Residual full-time vacancies are posted
for bid to part-time regular employees
eligible to bid, after the application of
Section 4.C, Assignment of
Unencumbered Employees, unless such

vacancies are being withheld pursuant to
Article 12.

(@) To be eligible to bid on a residual
full-time vacancy, a part-time regular
employee must be senior to the senior
part-time flexible on the roll who
states a preference on the duty
assignment.

(b) Posting of residual full-time duty
assignments to part-time regular
employees will be concurrent with
part-time flexible preferencing under

B o e o i e




Rights of letter carriers and clerks are no longer determined
collectively. Manaéement must be diligent in being certain that it can keep
promises 1t makes to each craft. If promises to one craft infringe on rights
of another, the Employer is obligated to negotiate the authority to
implement such rights within the craft whose rights are being infringed.
The APWU is correct in asserting that those reassignments and
reemployment decisionsunder Section 546 of the ELM must be
accomplished in accordance with commitments made by management in the
APWUJ agreement. Simply because complying with one agreement would
violate the other does not relieve management of its obligation to comply
with both.

In order to comply with ELM Section 546.141(a), the Employer is not
permitted to change the status of a disabled employee when switching
crafts; but if the employee is a full-time regular worker and there are part-
time flexible workers in the gaining craft, then reassigning the employee as
a full-time regular worker could violate conversion rights of part-time
flexible employees in the gaining craft.

Such an assessment, however, must be based on the APWU's
agreement with the Employer, not that of the NALC. Whether or not such a

transaction violates the APWU agreement is not before the arbitrator in this




AWARD

Having carefully considered all evidence submitted by the parties
concerning this matter, the arbitrator concludes that the Employer violated
its agreement with the National Association of Letter Carriers when it
reassigned a full-time regular, partially disabled, current employee of the
Carrier craft to the Clerk craft as a part-time flexible worker. In accordance
with the agreement of the parties, the issue of remedy is remanded to all the
parties so that they may attempt to agree on a negotiated settlement. The
arbitrator shall retain jurisdiction in this matter for 90 days from the date of
the report in order to resolve any problems resulting from the remedy in the

award. It is so ordered and awarded.

Respectfully submitted,

(36, G

Carlton 1. Snow ’
Arbitrator (//
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December 4, 1998

Mr. Peter Bazylewicz, Manager
Grievance & Arbimration Division
Labor Reladons

United States Postal Service

475 L'Enfant Plaza, S. W.
Washington, D. C. 20260

Bv Hand Deliverv and First Class Maijl

To Managers of Contract Administration

or Grievance Arbitration for the NALC and
APWU National Agreement,

RE: Award of Arbitrator Snow in Case No. HG4N-4H-C-96090200
Dear Mr. Bazylewicz:

In the above-referenced decision, Arbitrator Snow has remanded “the
issue of remedy to all the parties so that they may attempt to agree on a
negotiated settlement.” Arbitrator Smow has retained jurisdicton for 90
days “to resolve any problems resulting from the remedy in the award.”

The APWU intends to participate in the settlement discussions pursuant
to Arbitrator Snow’s award. Please notify Clerk Craft Director Cliff Guffey of

all settlement discussions in this case. Either Mr. Guffey or his designee will
participate on behalf of the APWU. -

Sincerely, .
AL
Mde Biller, President
APWIY
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By Facsimile and Express Mail

Arbitrator Carlton J. Snow
P. 0. Box 5248
Salem, OR 87304-0246

RE: United States Postal Service and National Association of Lefter Carriers
and American Postal Workers Union, AFL-CIO
Case No.: H94N-4H-C-86080200

Dear Arbitrator Snow:

Your decision in the above-referenced case remanded the issue of remedy to
“all the parties” and stated that the Arbitrator would “retain jurisdiction in this matter for

90 days from the date of the report in order to resolve any problems resulting from the
remedy in the award.”

The APWU, which received the report on November 10, 1998, hereby invokes
the jurisdiction of the Arbitrator to resolve problems with implementation of the award.
These problems include the fact that the Postal Service and the NALC have ignored
the request of the APWU to participate in discussions of the remedy resuiting from the
case. In addition, the Postal Service has proceeded to apply the Arbitrator’s decision in

a manner that violates the APWU National Agreement and, therefore, contravenes the
Arbitrator's Award and report.

The APWU requests that you convene a hearing on the remedy in this case al
the earliest opportunity.




cgl

Sincerely,

AN/ C—

Daw&i@rson
Co for the APWU

John W. Dockins
Keith E. Secular, Esquire
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REGULAR ARBITRATION PANEL

- —— - - -

In the Matter of the Arbitration

GRIEVANT: Class Action
batweaan POBT OFFICE! Shawnee, OK
UNITED BTATER POBSTAL BERVICE CABE NO: vaps #Go0C-40-C 93012108
GOOC-4G-C 93012105
and
APWU ¥ D-27-92
AMERICAN POBTAL WORKERB UNION D122
AFL~CIO

o e i s g e e e W il e b <o Tl ol O B S Sl ke i i 2 e e e Sl i

BEPORE: I. B. Helburn, ARBITRATOR

APPEARANCES:

For the U.5. Postal Service: John Merritt; Labor Relations Specialist

For the Union: pg,|yons; National Business Agent

Place of Hearing: Shawnee, OK

Date of Hearing: December 7, 1993

AWARD: The Postal Service violated the National Agreement in the assignment of
limited duty work to Bill Cain and Joe King. For reasons set forth above,
no make-whole remedy is ordered. However, it is ordered that in the future,
where limited or light duty is concerned, the Postal Service shall comply with
the National Agreement and the Local Memorandum of Understanding,

Date of Award: January 24, 1994

et
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SO0UTHERN REGION REGULAR ARBITRATION
In the Matter of the Arbitration
between

UNITED STATES POSTAL SERVICE
Shawnee, 0Oklahonma

—and-

AMERICAN POSTAL WORKERS UNION
Shawnee Area Local

APPEARANCES

QPINION AND AWARD
OF E

ARBITRATOR

USPS #G900-4G-C 93012108
APWU #D-21-92

USPS #G90C-4G-C 93012105
APWU #D-12~92
Class Action

For the Postal Bervice:

John Merritt; Labor Relations Specialist
Allen L. Southard; Former Supt., Postal Opns.
Edward Wagner; Supervisor, Mail Process.

For tha Union:

Ben Lyons; National Business Agent
David Lear; Local President

PERTINENT CONTRACT PROVIBIONS (JX-].}1

ARTICLE 7
EMPLOYEE CLASBIFICATIONE
Bection 2. Employment and Work Assignments

A. HNormally, work in different crafts, occupational groups
or levels will not be combined into one job. However, to
provide maximum full-time employment and provide necessary
flexibility, management may establish full-time schedule
assignments by including work within different crafts or
occupational groups after the following sequential actions
have been taken:

1. All available work within each separate craft by tour
has been combined.

Z. Work of different crafts in the same wage level by

ixxg MX and UX refer respectively to Joint, Management and

inion Exhibits.
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tour has been combined.

The appropriate representatives of the affected Unions will
be informed in advance of the reasons for establishing the
combination full~time assignments within different crafts in
accordance with this Article.

* * *

ARTICLE 13

ABBIGNMENT OF ILL OR INJURED REGULAR
WORKFORCE EMPLOYEES

Section 1. Introduction

B. The U.8. Postal Service and the Union recognizing their
responsibility to aid and assist deserving full-time reqular
or part-time flexible employees who through illness or injury
are unable to perform their regularly assigned duties, agree
to the following provisions and conditions for reassignment
to temporary or permanent light duty or other assignments.
It will be the responsibility of sach installation head to
implement the provisions of this Agreement within the
installation, after local negotiations.

Bection 2. Employee's Request for Reassignment

A. Temporary Reassignment

Any full-time regular or part-time flexible employee
recuperating from a serious illness or injury and temporarily
unable to perform the assigned duties may voluntarily submit
a written request to the installation head for tenmporary
assignment to a light duty or other assignment. The request
shall be supported by a medical statement from a licensed
physician or by a written statement from a licensed
chiropractor stating, when possible, the anticipated duration
of the convalescence period. Such employee agrees to submit
to a further examination by a Public Health doctor or
physician designated by the installation head, if that
official so regquests.

& * *

Bection 3. Local Implemenation

Due to varied size installations and conditions within
installations, the following impertant items having a direct
bearing on these reassignment procedures (establishment of
light duty assigmnments) should be determined by local

2




negotiations.

A. Through local negotiations, each office will establish
the assignments that are to be considered light duty within
each craft represented in the office. These negotiations
should explore ways and nmeans to make adjustments in normal
assignments, to convert them to light duty assignments without
seriously affecting the production of the assignment.

B. Light duty assignments may be established from part-
time hours, to consist of 8 hours or less in a service day and
40 hours or less in a service week. The establishment of such
assignment does not guarantee any hours to a part-time
flexible employee,

C. Humber of Light Duty Assignments. The number of
assignments within each craft that may be reserved for
temporary or permanent light duty assignments, consistent with
good business practices, shall be determined by past
experience as to the number of reassignments that can be
expected during each year, and the method used in reserving
these assignments to insure that no assigned full-time
employee will be adversely affected, will be defined through
local negotiations. The light doty employee's tour hours,
work location and basic work week shall be those of the light
duty assignment and the needs of the service, whether or not
the same as for the employee's previous duty assignment.

8ection 4. Gensral Policy Procedures

A. Every effort shall be made to reassign the concerned
employee within the employee's present craft or occcupational
group, even if such assignment reduces the number of hours of
work for the supplemental work force. After all efforts are
exhausted in this area, consideration will be given to
reassignment to another craft or occupational group within the
same installation.

B. Light duty assignments may be established from part-
time hours, to consist of 8 hours or less in a service day and
40 houre or less in a service week. The establishment of such
assignment does not guarantee any hours to a part-time
flexible employee.

C. The reassignment of a full-time regular or part-time
flexible employee to a temporary or permanent light duty or
other assignment shall not be made to the detriment of any
full-time regular on a scheduled assignment or give a
reassigned part-tme flexible preference over other part-time
flewible employees.

E. An additional full-time regular position oan be

3
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authorized within the craft or occupational group to which the
employee is being reassigned, if the additional position can
be established out of the part-time hours being used in that
operation without increasing the overall hour usage. If this
cannot be accomplished, then consideration will be given to
reassignment to an existing vacancy.

* * *

ARTICLE 15
GRIEVANCE~ARBITRATION PROCEDURE
B8ection 2. Grievance Procedure--gteps
Step 2:

(d} At the meeting the Union representative shall make a full
and detailed statement of the facts relied upon, contractual
provisions involved, and remedy sought. The Union represzen-
tative may also furnish written statements from witnesses or
other individuals. The Employer representative shall also
make a full and detailed statement of facts and contractual
provisions relied upon. The parties' representatives shall
cooperate fully in the effort to develop all necessary facts,
including the exchange of copies of all relevant papers or
documente in accordance with Article 31. . .

* * *

ARTICLE 19
HANDBOORS AND MANUALS

Those parts of all handbooks, manuals and published
regulations of the Postal Service, that directly relate to
wages, hours, or working conditions, as they apply to
employees covered by this Agreement, shall contain nothing
that conflicts with this Agreement, and shall be continued in
effect except that the Employer shall have the right to make
changes that are not inconsistent with this Agreement and that
are fair, reasconable, and eguitable. This includes, but is
not limited to, the Postal Service Manual and the 21,
Timekeeper's Instructions.

* * *
ARTICLE 30
LOCAL TMPLEMENTATION
B. There shall be a 30-day period of local implementation

4




to commence October 1, 19%1 on the 22 specific items
enumerated below, provided that no local memorandum of
understanding may be inconsistent with or vary the terms of
the 1990 National Agreement:

15. The number of light duty assignments within each
craft or occupational group to be reserved for
temporary or permanent light duty assignment.

16. The method to be used in reserving light duty
assignments so that no regqularly assigned member of
the regular work force will be adversely affected.

17. The identification of assignments that are to be
considered light duty within each craft represented
in the office.

* * *

ARTICLE 31
UNION-MANAGEMENT COOPERATION
Section 2. Informetion

The Employer will make available for inspection by the Union
all relevant information necessary for collective bargaining
of the enforcement, administration or interpretation of this
Agreement, including information necessary to determine
whether to file or to continue the processing of a grievance
under this Agreement. Upon the request of the Union, the
Employer will furnish such information, provided, however,
that the Employer may require the Union to reimburse the USPS
for any costs reasonably incurred in obtaining the informa-
tion.

Requests for information relating to purely local matters
should be submitted by the local Union representative to the
installation head or his designee. All other reguests for
information shall be durected by the National President of the
Union to the Senior Assistant Postmaster General for Human
Resources,

Nothing herein shall waive any rights the Union or Unions may
have to obtain information under the National Labor Relations
Act, as amended.

PERTINENT PROVIBIONE - LOCAL MEMORANDUM OF UNDERBTANDING (JH-3)

Items 15, 16, and 17.

Introduction:

)




The parties to this local memorandum of understanding
agree that it is not in the best interest of the employer, the
union or the employee to designate a specific number of light
duty assignments in this installation. We feel that the
interest of all the parties will be best served by adhering
to the following agreed to procedures in order to implement
those provisions of Article 30, items 15, 16 and 17 of the
1990-1994 National Agreement.

Item 15. Humber of light duty assjgnments within each craft

or occupational group to be reserved for temporary  or
permanent light dutyv assignment.

Light or other duty assignments shall be provided to aill
enployees comprising the regular work force in accordance with
Article 13 of the 1990~1994 National Agreement.

Item 16. The method to be used in reserving light duty
assignments so that no reqularly assiqgned member of the

regular work force will be adversely affected,

No assignments shall be specifically reserved as light
duty. Instead, as needs arise, the assignment shall be
determined after negotiations between management and
representatives of the union on behalf of the concerned
employee in accordance with Article 13 of the National
Agreement. That agreed upon assignment shall then be reserved
as a light duty assignment for that employee.

In order to implement the above, any employee who submits
a written reguest, in accordance with Article 13.2.A of the
1990 national agreement, will alse furnish the union with a
copy of the reguest and any supportive medical documentation.
The installation head or designee will as soon as possible
schedule a meeting with the union President or designee to
negotiate and establish the light duty assignment.

Prior to providing light duty to an employee of another
craft, local management and local Union officials will meet
and determine if such light duty is available within the clerk
craft. Every effort will be made to exhaust assignments
within a craft before crossing crafts.

No member of the work force will be adversely affected
by assignments of a member of another craft to a light duty
assignment within the clerk craft.

Item 17. fhe identifi
considered light duty wi
office.




In the clerk and maintenance craft of the Shawnee Post 0ffice,
duty assignments under this item shall be determined after
negotiations between management and representatives of the
APWU. After the assignment has been determined it shall be
identified as a light duty assignment fot (sic) that
enployee.

PERTINENT PROVISIONS - EMPLOYEE & LABOR RELATIONS MANUAL
546 Reemployment of Employees Injured on Duty
546.1 Law

546.11 General. The USP5 has legal responsibilities to
employees with job-related disabilities under 5 USC 8151 and
the Office of Personnel Management's (OPM) regulations as
outlined below.

546.14 Disability Partially Overcome

546.141 Obligation. When the employvee has partially overconme
the injury or disability, the USPS has the following
obligation:

a. Current Emplovees. When an employee has partially
overcome a compensable injury, the USPS must make every efort
toward assigning the employee to limited duty consistent with
the employee's medically defined work limitation tolerance
(see 546.611). In assigning such limited duty, the USPS
should minimize any adverse or disruptive impact on the
emplovee. The following considerations must be made in
affecting such limited duty assignments:

{1} To the extent that there is adeguate work available
within the employee's work limitation tolerances; within the
employee's craft; in the work facility to which the employee
is regularly assigned; and during the hours when the employee
regularly works; that work constitutes the limited dauty to
which the employee is assigned.

{2} If adequate duties are not available within the
employee's work limitation tolerances in the craft and work
facility to which the employee is regularly assigned within
the employee's regular hourg of duty, other work may be
assigned within that facility.

{3} If adequate work is not available at the facility
within the emplovee’s regqular hours of duty, work outside the
employee's reqular schedule may be assigned as limited duty.
However, all reasonable efforts shall be made to assign the
emploves to limited duty within the emplovee's craft and to

=
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keep the hours of limited duty as close as possible to the
employee’s reqular schedule.

* * *
PERTINENT PROVIBION - HANDBOOK EL~311 (JX-4)

341 Limited Duty

341.1 Temporary Assignments. The postal installation head

may temporarily assign an employee to limited or light

duties when the enployee is unable to perform the full duties

because of medical reasons. If such assignments are made,

they must be in accordance with any applicable collective~

bargaining agreement.
BACKGROUND

This case concerns limited duty assignments for two city
carriers in the Shawnee, Oklahoma post office. Joe King, a PTF,
suffered a ijcb-related knee injury in 1292. On July 13, 19292 he
was restricted from continuous walking and limited to 1-2 hours
daily of intermittent walking plus one hour of standing, climbing
stairs and climbing ladders. Thereafter the Postmaster assigned
King to distribute SCF letters, return mail from the throwback case
and answer the phone. He did other clerk duties as well as
straightening the loading dock. Edward Wagner, Supervisor of Mail
Processing, testified that Xing did clerk duties. Total time
involved was 472.35 hours before King transferred to the Oklahoma
City post office. The Union was not given a copy of a regquest for
limited duty and was not consulted about King's assignment. The
Union did receive a copy of the form showing King's physical

limitations.

On July 7, 1932 the Union filed & Step Z grievance (D-12-23}




claiming vioclations of Articles 13.4.A and 37 of the HNational
hgreement and Item 16 of the IMOU because Kingt's cross-craft
assignment was not discussed with the Union prior to implementation
and because there was said to have been work in the carrier craft
which King could have performed. The Union asked that King be
returned to the carrier craft and that straight time be paid to the
clerks for all hours King worked in that craft.

The grievance was denied on the basls that Ring's condition
precluded casing and carrying mail. The statement of additions and
corrections asserted that "Mr. King was not disabled to the extent
that it was ever necessary to assign him to another craft,
especially since he performed duties just as strenuous in the
cllerk craft as those in the craft to which he was assigned. . ."
(JX-2, p. 4). On January 4, 1993, the grievance was denied at Step
3 because:

The FECA requires Management to provide limited duty even if

crossing craft is required. To do so is not violative of the

provisione of the collective bargainin agreement. The

Memorandum of Understanding RE; Cross Craft - Office Size -

Articel (sic) 7, 12, and 13 is further illustrative of

Management's right to cross crafts in the instant case" (JX-

2}, p. 2}).

Bill Cain, a full-time regular, worked a park and loop route
before his knee collapsed while on duty, thereafter reguiring
surgery. During his recuperation he was placed on limited duty for
2-3 months, consistent with his medical limitations, which were not
provided the Union because Injury Compensation said that medical

information was confidential. Allen Southard, then Superintendent

of Postal Operations, testified that Cain cased his route and =



couple others and labeled cases. David Lear, local President,
testified that Cain distributed letters in cases, worked box mail,
bulk mail and first class mail and address changes and answered the
phone. The Union was not consulted about Cain's assignment and was
not shown any reguest for limited duty.

On November 16, 1992, the Union filed a Step 2 grievance (D-
21-92) alleging violations of Articles 13.3.C and 13.4.A and Items
1%, 16 and 17 of the IMOU because Cain worked in the clerk craft
and "management did not provide any certification of emplovee's
illness, employee's request for limited duty assignment. . .¥ (JX-
2, p. 5). The requested remedy was the same as for the grievance
invelving King.

The grievance was denied because the PELM 546.141 directs
employees injured on the job to be placed in work assignments
within their medicial limitations, regardless of craft" (JX-2, p.
4)}. The Step 3 appeal noted that:

Management violated the above articles when they assigned

carrier Bill cCain who is on limited duty to work within the

carrier craft, or reducing the casual & PTF hours in the
carrier craft to accomidate (sic) his needs. And made the
assignment to the clerk craft unilaterally without first
providing the APWU with proper documentation of injury or
discussing the assignment as outlined and required by the LMOU

{(JX-2, p. 3}.

Management's January 4, 1993 response was the same as that for the
grievance over King's assignment.

Both grievances were certified for arbitration and heard on

December 7, 1%%3 by the undersigned in Shawnee, 0k. The parties

gtipulated that the grievances were properly before the arbitrator.
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Witnesses were seqguestered, affirmed before testifying and cross
examined. bPocumentary and testimonial evidence was received.
Post-hearing briefs were filed and received on or before January

18, 19%4, the date the record was closed.

IGBUE
The Postal Service would frame the issue as follows:

Did the USFS violate the Collective Bargaining Agreement (CBA)
in the assignment of limited work to Mr. Cain and Mr. King?

The Union sees the issue as:

Did the Postal Service violate Articles 7, 15, 13, 19, 30 and

31 by assigning letter carriers Joe King, a part-time

flexible, and Bill Cain, a full-time regular, to the Clerk

Craft in a temporary limited duty assigmment, and, if so, what

ghould be the proper remedy?

The arbitrator has framed the issue as follows:

Did the Postal Service violate the National Agreement in the

assignment of limited duty work to Bill Cain and/or Joe King

and, if so, what is the appropriate remedy?
POBTAL BERVICE POSITION

For reasons summarized below, the Postal Service contends that
the grievances should be denied because no violation occurred.

1. The Union bears the burden of proof in contract inter-
pretation cases and must demonstrate by clear and convincing
evidence both that Management violated the National agreement and
that the remedy is allowed by the Agreement.

2. The Postal Service was obligated to provide limited duty

for Cain and King. Duties performed were not exciusively clerk

craft duties and some could have been done by anyone. Furthermore,

ii
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neither Articles 13.3.C, 13.4.A and 37 or the LMOU apply because
these cases involved limited, not light, duty.

3. Issues in the cases at bar have been decided by many
arbitrators so that the doctorines of stare decisis and res
judicata are properly applied herein.

4. The National Agreement is intended to benefit injured
employees, not the Union. No clerk was adversely affected by
cain's and Xing's assignments. There was still overtime worked.
It was not possible to cut supplemental hours due to the nature of
that work.

5. The argument that King could have used a special chair to
case mail was without merit. The argurent was new in arbitration
and the Union did not show that the chair would work. The chair
did not appear to be a good solution when compared with the case
to be worked. Medical evidence is relevant were light duty or a
reassignment are being considered, but not in this case. Since
the evidence was not allowed, there is no proof that it helps or
hurts the Union case.

6. The Postal Service submitted two national and two regional

awards in support of its contentions.

UNION POBITION

The Union believes that the National Agreement has been
violated and that the grievance should be sustained for reasons
supnarized below.

i. The grievances are arbitrable. For the first time at the

iz




arbitration hearing the Postal Service challenged arbitrability on
the basis of res judicata and gollateral estoppel. However, no
supporting evidence was offered or awards cited.

2. The Postal Service fatally violated Article 15.2 and
Article 31 by failing to respond to the Union's request for
doctors' statements and accident reports concerning Cain. While
the failure was justified by testimony that Injury Compensation's
orders were not to provide the information, similar information for
King was provided. This point was raised at Steps 2 and 3 of the
grievance procedure but the Postal Service did not respond.

3. The Postal Service did not make every effort to find work
in the carrier craft for Cain and King. Management witnesses
testified that both did craft work. The ELM, Section 564.141.a{1)
and Article 13.4.A and B must be considered by Management. Mail
could have been routed to carrier cases. Routes could have been
cased, particularly with the use of a specialized chair. The LMOU
between the Postal Service and the HALC establishes light duty
items for carriers, some of which could have been assigned to Cain
and King. ¥o part-time or supplemental hours were cut in the
carrier craft in order to provide light duty.

4. The Postal Service did not inform the Union before the
cross-craft assignments were created. The award of HNational
Arbitrator Richard Mittenthal in case no. HBN-SB-C 22251
establishes that Article 13 applies to light and limited duty. The
parties negotiated locally to implement Article 13. Items 15, 16

and 17 of the ILMOU were intended to apply to light and limited duty
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assignments. Both the Natiomal Agreement and the IMOU reguire that
Management inform the Union before establishing a cross-craft
assignment.

5. In addition to the Mittenthal award, six regional awards

and one Step 4 settlement were introduced as supporting documents.

DIBCUSBION
For reasons set forth below, the Postal Service has violated
the National Agreement. However, no monetary remedy is ordered.
The language of the National Agreement, the ELM and relevant
national interpretive awards establishes the responsibility of the
Postal Service to provide limited duty work for King and Cain.
Article 13 establishes the general principle that, subject to
certain provisions and conditions, light-duty assignments will be
made available. Section 546 of the ELM strengthens the reguirement
of Article 13 by noting the "obligation" of the Postal Service and
elaborates on the provisions and conditions for implementing
limited duty assignments. In a 1985 national award in case no.
HI1C-4K~-C 17373, Arbitrator Richard Mittenthal wrote of the EIM:
. « <Part 540 of the ELM was a response to the fact that the
Postal Reorganization Act placed all Postal Service employees
under the coverage of the Federal Employees Compensation Act
{FECA). Part 540 was a means of implementing the injury
compensation program set forth in FECA. It concerns emplovees
whe suffer job-related disabilities; it requires the Postal
service to make Mevery effort™ toward placing an injured
employee on "“limited duty” consistent with his work
limitations. Management must make that Yeffort" even though
ne Yreguest® haz been submitted by the employee and even
though no *light duty assignments® have been negotiated by the
local parties. . . {p. 6}

In a national award issued in January 1983, Arbitrator Benjamin

14




Aaron had written that the Postal Service was obligated to comply
with FECA.

However, even though the issue of the Postal Service's obli-
gation to provide limited duty is settled, the question of which,
if any, provisions and conditions must be complied with, is not.
Where such local provisions and conditions are not inconsistent
with the general obligation, they must be met. The guestion of the
existence of relevant provisions and conditions and compliance with
them is case specific. As such, the doctorines of res judicata and
stare decigis are not properly applied herein.

To set the stage for further discussion it is critical
to review the 1983 national award of Arbitrator Mittenthal in case
no. HBN~5B-C 22251. In that case, as in the case at bar, the
Postal Service argued that "light duty" as used in Article 13 was
intended to exclude cases where limited duty was called for.
Arbitrator Mittenthal responded:

Chapter 540 establishes an "injury compensation program.®

It refers to "employees injured on duty" and requires that

they be placed on "limited duty" once they have partially

overcome their disability. But these Chapter 540 rights
cannot reduce the scope of Article 13. There is nothing in
the National Agreement which would prevent an employee from
exercising rights, if applicable, under both Chapter 540 and

Article 13. It is true that Chapter 540 speaks only of

"limited duty" while Article 13 speaks of "light duty." But,

absent any explanation of the functional difference between

these terms, 1 believe this is a distinction without a

difference. . .(pp. 4-5).

Mittenthal's interpretation of this language came well before the
most recent IMOU was negotiated. ‘The IMOU, Items 15, 16 and 17,

obwviosusly relates to Article 13. Article 30 reguires that no LMOU

is
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"may be inconsistent with or vary the terms of the 1990 National
Agreement." Thus, the term "light duty" must be given the same
meaning in the LMOU that the Mittenthal award has given it in the
National Agreement. Where the phrase "light duty" is used in Items
15, 16 and 17 of the LMOU, it must be read as "light or limited
duty."

Item 16 is particularly relevant to the case at bar. In that
item, local Management has bound itself to meet with the local
Union to determine necessary light duty assignments. The
requirément to meet was repeated and applied specifically to
instances where the Postal Service contemplated a cross-craft
assignment. The Postal Service ignored this reguirement where both
Cain and Xing where concerned, thus vielating the LMOU,

The reguirement that Management consult with the Union is not
inconsistent with the National Agreement, but simply provides an
additional provision and condition to be met. Presumably, if
bilateral talks resulted in impasse, the Postal Service would be
free to implement its light duty plan and the Union would be free
to contest the action through the grievance procedure. Article
13.3.C and the LMOU state that no full-time employee is to be
adversely affected by a light-duty assignment given another
emplovee. The Union has the right and the obligation as the
certified bargaining unit representative to police relevant
agreements. Consultation with Hanagement oprior to the
implementation of a light-duty assignment is a critical means for

the Union to try to ensure that there is no adverse impact.
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The IMOU alsoc was violated when the Postal Service refused to
provide medical data for Cain. Item 16 of the LMOU specifies the
requirement to provide the data. The argument that no medical data
were provided because Injury Compensation declared the data
confidential is unpersuasive for two reasons. First, the parties
negotiated the LMOU and Management is not now in a position to
disavow its end of the bargain. Second, Management has been
inconsistent. The diagnosis and medical limitations for King were
given to the Union in response to an earlier request.

The Union further argues that the Postal Service violated
Article 13.4.A of the National Agreement and Item 16 of the ILMOU
by not making every effort to assign Cain and King within the
carrier craft before using them in the clerk craft. In a 1990
regional award concerning Article 13.4.A in case no. S7C~3B-C 21452
and case no. S70-3V-C 21454, Arbitrator Ernest E. Marlatt wrote:

The party bearing the affirmative on an issue has the
burden of proof. The Postal Service has sought to reverse
this burden by arguing that ¥the Union showed no duties which
were available in the carrier craft that would have provided
useful, cost efficient, and productive work." But the Union
is not reguired to make such a showing It is up to the Postal

Service to prove that it had exhausted all possible

assignments within the Carrier craft before assigning HMs.

Brooks to perform Clerk craft work (p. 4).

Arbitrator Marlatt's sentiments were echoed by Arbitrator Harvey
Nathan in a Decewmber 1993 regional award in case no. COC-4M-C 5800,

In the case at bar, the Postal Service provided no evidence

during the grievance procedure that serious consideration was given

to possible carrier duties, or even to a possible combination of

carrier and clerk duties. A special chaily was ordered for King.
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Management argued that the configeration did not seem to be
appropriate for casing, but there was no indication that the chair
was actually tried by King or by Cain and found wanting. 1In view
of the absence of argument in the grievance procedure and the scant
evidence offered in the hearing, the only conclusion that can be
drawn is that not every effort was made to retain King and Cain in
the carrier craft. Once again, the National Agreement was
violated.

In its brief, the Union has alleged violations of other
Articles, specifically 7, 15 and 31. These have not been
considered because they were not mentioned during the grievance
procedure. Articles 13, 19 and 30 were mentioned directly or were
obviously implicated and have been considered.

The discussion now turns to remedy. In both grievances herein
considered, the Union asked for straight-time pay for all hours
worked by Cain and King. The inference must be that overtime
opportunities were not diminished by the cross-craft assignments.
Indeed, the Union did not attempt to show that there were clerks
on the overtime desired list who were deprived of overtime.

Southard testified that alil full-time and PTF clerks worked
a2 40 hour week during the periods in question. That testimony
stands unrebutted, as the Union did not show that any clerk was
adversely affected by the cross-craft assignments. Therefore, this
case must be distinguished from those submitted by the Union in
which a monetary remedy was ordered. Arbitrators Harvey Nathan

(COC-4M~C 5800), James Martin {C7C-4H-C 4540}, Punilip Ww. parkinson
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(E4C~2A~C 37856) and Ernest E. Marlatt (S7C-3B-C 21452 & S7C-2V-C
21454) found that individuals had been adversely affected by Postal
Service contract violations.

Under the facts of this case, the Union has not shown an
adverse impact, even though the evidence clearly demonstrates a
ceries of violations of the National Agreement. Because no money
was lost, a monetary remedy would be punitive rather than make-

whole. That cannot be justified.

AWARD

The Postal Service violated the National Agreement in the
assignment of limited duty work to Bill Cain and Joe King. For
reacons set forth above, no make-whole remedy is ordered. However,
it is ordered that in the future, where limited or light duty is
concerned, the Postal Service shall comply with the National

Agreement and the Local Memorandum of Understanding.

\gylrto——

I. B. Helburn, Arbitrator

austin, Texas
January 24, 199%4
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REGULAR REGIONAL ARBITRATION PANEL

In the Matter of the Arbitration )
' )
between )| Grievant: Shirley Beuerlein
)
United States Postal Service ) Post Office: Wichita, Kansas
) Corporate Hiils Station
and )
) Case No: 190C-41-C 960702844
American Postal Workers Union H
Before: Joha C. FLETCHER, Arbiteator
Appearances;
For the Postal Service: Thomas D. Brasser
Labor R elations Specialist
USPS - Central Plains District
7117 W. Harry Street
Wichita, Kansas 67276-9401
For the Union: Mr. Tom Maier
National Business Agent
APWU - Clerk Division
Post Office Box 19009
Oklahoma City, Okiahoma 73144
Place of Hearing: Wichita, Kansag
Date of Hearing: ' March 20, 1997
Date of Award: April 18, 1997

Relevant Contract Provisions: Article 7 and 13, National Agreement

Contract Year: 1994 . 1968
Type of Grievance: . Contract
Award Summary

Management violated the Agreement when it provided an injured
on-the-job Rural Carrier Relief limited duty work in the Clerk Craft, with
out first making an effort to find available work in the Rural Carrier Craft.
Grievant is to be paid, at overtime rates, for the total hours the Rural
Carrier Relief worked in the Clerk Craft, . .

- FHETCHER, Arbitrator




USPS & APWU
190C-d1-C 960702844 - Shirley Beuerlein
Wichita, Kansas

OPINION AND AWARD

190C-41-C 960702844 - Shirley Beverlein
Wichita, Kansas

Background:

Commencing on or about September 29, 1995, Management of the Corporate
Hills Station began utilizing a Rural Carrier Relief (“RCR™), that had been injured on-
the-job* and had significant work restrictions, to “pike mail” for a customer that utilizes
four Post Office Box numbers and one street address.? The task of piking mail for this
customer takes approximately one hour per day. APWU filed a grievance on behalf of a
Distribution Clerk assigned to the facility, contending that Management did not first
attempt to find work for the injured RCR in her own Craft, and that it failed to consult
with the local APWU President, as required by Item 17 E of the LMOU. The grievance

remained unsettled, and was timely appealed 1o this arbitration.
THE ISSUE

The parties Advocates arc in agreement that the issue in this arbitration should be

stated as:

Did Management violate the terms of the National Agreement by
allowing a limited duty Rural Camer Relief to perform Clerk Craft work,
and if so, what shall the appropriate remedy be?

There are no procedural or jurisdictional impediments to a final and binding

award in this matter,

} The RCR was injured while driving her personal vehicle from work. The Postal
Service said that Rural Carriers commuting in their own vehicles are considered as on-
duty during that ime.

2 “Piking mail consists of {lipping through each tray, looking al cach picce, to
insure that the right mail for cach box is in the right sort. Those that are mis-soried are
placed in the proper location.

Pape Mo. 2
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190C-41-C 960702844 - Shirley Beuerlein
Wichita, Kansas

THE POSITION OF THE PARTIES

The Position of the American Postal Workers Unilon:

APWU contends that Management did not make any effort to find suitable limited
duty work for the injured RCR in the Rural Carrier Craft before it gave her work in the
Clerk Craft. That suitable work within the RCR's limitations was available in her own
Craft cannot be denied, APWU says, as the Clerk Craft work she did was identical 1o
other work available in the Rural Carrier Craft, in the facility. Further, APWU notes,

Htem 17 E of the Wichita LMOU provides:

Prior to assigning such work outside of the employee’s craft and it
is determined that the only light duty the employee can perform is in the
Clerk Craft the President of APWU ‘or histher designee will be consulted
prior to the assignment. Said employee will be assigned to Tour 1 or 3.

And in this case the Local President, or his designee was not consulted , it ig argued.
In support of its arguments the Union relies upon the following arbitration award:
CIC-4U-C 26744 Fletcher February 10, 1992

The Position of the United States Postal Service:

The Postal Service first notes that the RCR was injured on-the-job. This made her
a candidate for limited duty, not light duty. A distinction exists between limited duty and
light duty and the obligations of Management arc different in each. In the case of on-the-
job injuries the Service has an obligation to provide the injured employee with available
work. This was done in this instance, it notes. If work is not available within an
employees own Craft, Management is privileged to assign the recovering employee

available work in other Crafts, it is argued,

Page No. 3




USPS & APWU

190C-41-C 960702844 - Shirley Beuerlein

Wichita, Kansas
The Service also contends that APWU's reliance on Hem 17 E of the LMOU is
misplaced. It notes that ltem 17 pertains to light duty, and not limited duty. Light duty
pertains to off-duty iliness or injury, Limited duty deals with on-duty injury or iliness.
The LMOU does not require that Management consult with the Local President when

providing limited duty work to an on-the-job injured employee, it is stressed.

In support of its several arguments, the Service relies upon the following

arbitration swards:

E1C-2W-C 5691 McConnell  Seplember 26, 1983

HB8N-5B-C 22251 Mittenthal - MNovember 14, 1983

EAC-2A-C 41224 Zumas May 20, 1991

S7C-3C-C 29417 Moberly April 13, 1992
DISCUSSION

Paragraph 546.141 of the ELM develops a pecking order for the assignment of
work to employees that have partially overcome an on-the-job injury or disability. Par
546.141a.(1) obligates management to first look for work within the cmployees own
Craft, before making an assignment of work in a different Craft. In this mauer it is
obvious that this pecking order was not followed when the RCR was assigned the task of
piking mail in the Corporate Hills facility. Instead, what is obvious is that the
Management of the Corporate Hills facility seized upon the injured RCR as a fortuitous
circumstance whereby it would have another body to aid in getting the mail ready for an
imporiant customer. In Item 18 of the Form 2608 completed after the Step 1 hearing on

this grievance, the Service’s Supervisor Customer Service noted:

The carrier ... has boen utilized to the sxtent possible to auxiliary
work for the station. The mail that is in question in the grievance does not
arrive at the station until 530 AM or 7:00 AM each moming. ¥ is critical
that this mail is piked before the calier service arrives at 8:30 AM. The
Clerks are busy at that lime of day with distribution and sortation of box
mail and mail Tor the Carriers. To get this mail piked for delivery 1 the

Page Mo. 4
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I90C-41-C 960702844 - Shirley Beuerlein
Wichita, Kansas

customer we have been utilizing two limited duty employees (one APWU
Clerk and one NRL.CA Rural Carrier) at different times to go thru the
trayed letters. The work falls within the restrictions of both employees.

No mention is made of unavailability of work within the RCR's Craft. No
mention is made of an attempt to find work in the Rural Carrier Craft. The prime
consideration, it is obvious, was the pressure (o get the mail piked for the customer, and
that the work was within the restrictions of the RCR. These considerations are not within
the pecking order of the ELM. Further, that “Clerks are busy at that time of day”is nota

basis for determination if the work is suitable for assi gnment across Craft lines,

At Step 2, Management noted that when adequate duties are not available within
an injured employees Craft it is permissible to assign other work in the facility from other
Crafts that would be within the employees restrictions. This statement though does not
indicate what steps were taken to find work within the RCR’s Craft, or for that matter,
does it suggest that such efforts were made at all. Importantly, though, it does not state
that work within the Ruraf Carrier Craft was not avaélablc 10 the injured RCR. This is

fatal to Management’s position here.

Because Management did not make the argument, at either Step 1 or Step 2, that
no work was available within the RCR’s own Craft, the Union was not obligated to
attempt to demonstrate that such work was available, as suggested in the Service's Step 3
denial. It would seem that when Management is making a light or limited duty cross-
Craft assignment, it should, i the assignment is being challenged, point out from the very
beginning those efforts it made to find suitable work in the employees own Craft? This,

especially so in the case of Rural Carriers it is attempting to place in cross-Craft

3 The ELM requires that Management attempt to find work in the injured
employees own Craft first.

Page No. &
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190C-41.C 960702844 - Shirley Beuerlein
Wichita, Kansas

assignments, because of the proscription in Article 13 of the RCA Agreement that

“regular rural routes shall not be considered for any light duty assignments.”

Finally we will look at the Services contention that ltem 17 of the LMOU pertains
only to light duty and not to Hmited duty. Review of Item 17 indicates that it does not
mention limited duty, only light duty. 11 is generally accepted that light duty is the term
applicable to non-job related injury or iliness, while limited duty is the term related 1o on-
duty occurrences. Accordingly, the Arbitrator cannot conclude that Item 17 of the
LMOU is applicable to limited duty matters. While good labor-management practice
would be enhanced by consultation before a limited duty employee from a different Craft
is given work in the Clerk Craft, the LMOU cannot fairly be read as requiring this action

before the agsignment is made.?

The Agreement was violated. The grievance will be sustained.
AWARD

Management violated the Agreement when it provided an injured on-the-job
Rural Carrier Relief limited duty work in the Clerk Craft, with out first making an effort
to find available work in the Rural Carrier Craft. Grievant is to be paid, at overtime rates,

for the total hours the Rural Carrier worked in the Clerk Craft,

P
rbitrator
Mount Prospect, llinois - April 18, 1997

4 See thiz Arbitrator’s award in 900 11O 94050594, Des Moiney BMC (1996}
where an opposite conclusion was reached. However, in that case the parties had two
Step 3 decisions that treated limited and light duty similarly in the application of Item 16
of their LMOU. Evidence that the LMOU at Wichita was applied in the same manner is
missing in this record.

Page Mo. &
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OKLAHOMA DISTRICT ARTICLE 18 PILOT PROGRAM
{Non-citable outside the Oklaboma District)

3
H

IN THE MATTER OF ARBITRATION ‘a
)
between ! POST OFFICE: Muskeges, OK
)
DNITED STATES POSTAL SERVICE } CASE NUMBER B4C-OK.C 006021
}
and j GRIEVANT: Class Action
)
AMERICAN PORTAL WORKERS UNION,
AFL-CIC 3
BEFORE: I. B. Helburn
APPEARANCES:

For the Postal Service: Jeffrey Dalion
For the APWU: Tom Maier
Place of Hearing: Muskogee, OK
Date of Hearing: July 2, 1999
Award: The Postal Service violated the National Agreement when Richard Lemon was
assigned as a limited duty employee in the Muskogee, OK Post Office. In the

future the Postal Service shall consult with the Union in accordance with Article
X1 of the parties” LMOLU.

Date of Award: August 31, 1999
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UNITED STATES PGSTAL SERVICE
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-aud-
AMERICAN POSTAL WORKERS UNION
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APPEARANCES
For the Postal Service:
Jeffrey Dalton;
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QPINION AND AWARD

OF THE
ARRITRATOR

LISPS No, S4C-CR-C 000621
APWU No, 96-0004
Class Action

Labor Relations Specialist
Postmaster, Tallequa, OK
Supervisor, Customer Service

National Business Agent
Local President

PER TINENT NATIONAL AGREEMENT PROVISIONS (JX-1)

ARTICLE 13

ASSIGNMENT OF ILL OR INJURED REGULAR
WORKFORCE EMPLOYEES

Seetion 2. Emplovee’s Request for Reassignment

€. Installation heads shall show the grealest consideration for full-time regular
employees requiring lght duty or other assignments, giving each request careful
attention, and reassign such employec to the extent possible in the employee’s
office. When a reguest is refused, the installation head shall notify the concerned
employee in writing, sfating the reasons for the inability 1o reassign the employee.

Vs, MX and UY refer respectively to Joim Mansgement and Union Exhibits. The use of * ¥ * indicates

omitted language.

i
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PERTINENT LMOU PROVISION {JX-5)

ARTICLE XII - ASSIGNMENT GF ILL OR
INJURED REGULAR WORK FORCE EMPLOYEES

Light duty assignments, when needed, will be created fom work that is
supplemental to regular assignments, afler consultations,

Light duty assignments may or may nol be eight (8) hours cach day, and may or
may not be forty (40} hours per week, depending on available work and
restrictions placed on the individual to perform duties requiring the light duty
assignment.

PERTINENT ELM PROVISIONS (JX-3)
54611 General

The USPS has legal responsibilities to emplovees with job-related
disabilities under 5 U.S.C. 8151 and the Office of Personnc!
Management’s

546.141 Obligation

When an employec has partially overcome the injury or disability,
the USPS has the following obligation

a. Current Employees.  When an employee has partially
overcome a compensable disability, the USPS must make
every effort toward assigning the emplovee to limited duty
consistent with the employee’s medically defined work
limitation tolerance (see 346.611). In assigning such
dmited duty, the USPS should minimize any adverse or
disruptive impact on the empioyee. The following
considerations must be made in effecting such Hmited duty
assignments.

(4)  An employee may be assigned limited duty outside
of the work facility to which the cmployee is
normally assigned only if there is not adequate work
availaple within the employee’s work Jimitation
tolerances at the emplovee’s facility.  In such
instances, every effort must be made to assign the
empioyee fo work within the cmploves’s craft
within the emplovee’s regular schedule and as near
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as possible w0 the regular work facility 1o which the
employee is normally assigned.

& & &

546.21 Complianee
Recmployment or reassigmment under this section must be in
compliance with applicable collective bargaining agrecments.
individuals so reemployed or reassigned must receive all
appropriate rights and protection under the newly applicable
collective bargaining agrecment.

BACKGROUND

Richard Lemon was a City Carrier assigned to the Muskogee, OK Post Office.
Lemon suffered a number of on-the-job injurics and reached the point where he was
unable to perform Carrier work for his entire tour, even though such work was within his
restrictions. While a rest bar was used by some Catriers, according to Lonnie Haughy,
then a supervisor in Muskogee, Lemon could not use a rest bar because of the
configuration of his case. Word of Lemon’s worsening condition was relayed to Dr.
Tacca, Area Medical Director, who conferred with Lemon’s personal physician.
Consequently, on February 16, 1996° Lemon was assigned to work from 2:00 — 10:30
a.m. on the Clerk side, 1o work within bis limitations. This continued until March 23,
when Lemon left to have surgery on his ankle. He returped 1o Carrier work when he
recovered from surgery.

Paul Hooten, Local President, testified that there was no prior consultation before
Lemon was assigned to limited duty work on the Clerk side. Haughy was unable o say
when he spoke with the Union hefore moving Lemon to the Clerk Crafl, but was certain
that he had spoken with the Union. Joe Shafer, Supervisor Customer Service, testified
that he is certain that he discussed Lemon's circumstances with then Steward Ray Barnes.

On February 20 the Union grisved at Step 1, claiming that Lemon was assigned
without prior consuliation.  After the grievance was demed, the Step 2 grievance was
filed on February 23, After denials at Steps 2 and 3 the grievance was advanced to

arbitration and assigned {o the undersigned pilot project arbifrator. The matier was heard

A
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in Muskogee. OK on July 2, 1999, The partics stipulated that the matier was properly
before the arbitrator.  Witnesses were affirmed before festifying and cross-examined.
Documentary and testimonial evidence was received. The record was closed with receipt
of bricfs on August 16, 1999,

ISSUE
As framed by the arbitrator the issue is as follows:

Did the Postal Service violate the National Agreement when Richard Lemom was
assigned as a limited duty employee in the Clerk Crafl in the Muskogee, OK Post
Office and if so, what is the appropriate remedy?

UNION POSITION

FFor rcasons noted below, the Union argues that the assignment violated the
National Agreement and thus the grievance should be sustained and the Posial Service
ordered to ceasc and desist from such assignments without prior consultation, the Clerks
1o be paid for the hours lost because of Lemon’s assipmment and Lomon to be paid out of
schedule pay for five hours for cach day of the assignment.

1. The Postal Service failed to consult with the Union in accordance with the
Local Memorandum of Understanding (LMOU) before making the limited duty
assignment. The LMOU is a legal, binding document.

2. The "Postal Service has the same responsibility 10 consult with the APWU
regardless of whether the employec is being called to light or limited duty” {Brief, p. 3).
Arbifrator Richard Mittenthal in cese po. HEN-5B-C 22251 (1983) found that the
distinetion between light and Hmited duty was “a distinction without a difference.”

3. The Union acknowledges the obligation of the Postal Service to provide
lght/limited duty, with no obligation 10 notify the Union in advance. But the Union has a
right to consultation as part of its right to protect the bargaining unit from adverse impact.
The Service has not challenged that portion of the LMOU mandating consultation.

4. lLemon was placed in the Clerk Craft without consultation, “without any
medical evidence showing the need for lipht/limited duty, and without any medically

certified restrictions™ (Brief, p. 4) rather than using modified Carricr cases as in the past,

! tiereafier all dates ave 1996 unless otherwise noted.
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5. In addition to the Mittenthal award, the Union submittied {our other national

awards and one regional award for the arbitrator’s consideration.

POSTAL SERVICE POSITION

For reasons noted below, the Postal Service asseris that the National Agreement
has not been violated and thus the grievance should be denied.

1, Because Lomon was on limited duty, the light duiy provision of Article XTI of
the Local Memorandum of Understanding (LMOU) does not apply. Therelore the Postal
Service was not obligated 1o consult with the Union.

2. In three national awards, Arbitrator Richard Mittenthal distinguishes between
limited and light duty. Additional national awards by Arbitrators Berpard Dobranski and
Benjamin Aaron support the distinction between Article 13 of the National Agreement
and Section 546.141 of the FLM. Because the case at bar 15 not an Article 13 case, the
L.MOU does not apply.

3. The remedy requested by the Union is improper because the Carrier is not
represented by the APWU and becausc cmployees assigned tw light duty under the
National Agreement or the FECA are not eligible for out of schicdule pay.

4. In addition to the awards mentioned above, one additional national award and

two regional awards were submitted in support of Postal Service contentions,

DISCUSSION

For reasons noted below, the grievance is sustained but no monctary remedy s
ordered. The parties are referred to my award in case no. S4C-OK-C 000020 (1999),
heard the same day as this case. In summary, that decision states that as used in Article
13 of the National Agreement, the phrasc “light duty” incorporates “limited duty.”
Because Article X1 of the LMOU relates to Article 13 of the National Agreement, the
phrase “light duty assignment” is given the same inclusive meaning and thus
encompasses assignmenis made in accordance with Section 546,141 of the ELM. This
conclusion is not altered by & careful reading of two additional national awards by

Arbtirator Richared Mitignthal,
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In case no. HIC-3T-C 18210 {1984y Arbitator Mittenthal considered permanant
light duty and did not touch on the broader meaning of “light duty™ as the phrase is used
in parts of Article 13, Casc no. HIC-4K-C 17313 (1985) concerned pormanent limited
duty and, while distinguishing between “light duty” as used in Article 12 and “limited
duty” as used in Section 546.141 of the FLM, that award did noi address the Apticle 13
inclusion of “limited duty” in some instances when “light duty” was used.

The national awards of Arbitrator Bernard Dobranski in case numbers i90C-11-C
92056413 (1997 and G94C-4G-C 96077397 (1998) concern respectively the temporary
assignment of rural carriers to limited duty in the Clerk Crafi and the notification
requirements of Article 7.2 where a limited duty assigniment was concerned. Neither
award mvolved consideration of the language of Articie 13 and neither altered the earlier
Mittenthal interpretation of that language. Arbitrator Benjamin Aaron’s national award
in case no. HIC-5D-C 2128 (1983) pre-dated the Mittenthal award which noted the broad
use of the term “light duty” in Article 13, Even if Arbitrator Aaron had provided a
competing interpretation, which he did not, the Mittenthal award would have to he
considered the last word.

Therefore the National Agreement was violated when the Union was not
consulted about Lemon’s bricf assignment to Clerk duties. Articie XIT must be read o
incorporate an obligation to consult on Umited duty as well as light duty assignments.
However, other than requiring the Postal Service to consult in the future, no remedy is
ordered. The request for payment to Lemon is inappropriate as he was still in the Carrier
bargaining unit and not represented by the APWU. The request to compensate Clerks for
hours lost because of Lemon’s assigiment was not accompanied by evidence that hours
of work were lost. Thus compensation would be improperly punitive rather than properly

restorative.
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AWARD

The Postal Service violated the National Agreement when Richard Lemon was
assigned as a limited duty employee in the Muskegee, OK Post Office. In the future the
Postal Service shall consult with the Union in accordance with Article X1t of the parties’
LMOU.

1.B H elburn, Arbitrator

Austin, Texas
August 31, 1999
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BEFORE: ARBITRATOR GEORGE R. BHERA, Jr.
RPPERRANCES:

mmerican Postal Workers Union, AFL-CIO (Union):
W.F, Corriveau
United States Postal Service {Service):
D.F. Lemay

Place of Hearing: White River Junction, VT
Date of Hearing: February 4, 1993
AWARD:

For the reasons more fully set forth in the attached Opinion, the
Arbitrator determines that: the Service did vioclate the National
Bgreement, when it allowed two Limited Duty Mailhandlers to work in
the Clerk Craft as Computer Forward System [CFS] unit personal at
the White River Junction, VT [WRJI] from May 2, 1992 through July
11, 1992, while excessing four level 6 LSM Clerks to the
Mailhandler Craft. Accordingly, the Arbitrator awards the two most
senior of the excessed Clerk Craft employees restitution of any
wages lost by them during the time period in guestion as a result
of their being excessed and reassigned to Mailhandler ocraft
positions. Additionally, the Arbitrator divects the Service to (a)
determine the amceunt of overtime, if any, worked by the two Limited
Duty Mailhandler employees during the period in gquestion; (b) to
divide the resulting overtime hours by the number of Clerk Craft
employees appearing the then applicable OTDL; and {c) teo compensate
each Clerk Craft emplovee appearing on that list a per employee
share of that overtime, as determined in section "b" above.

e Kt

nate of Award: MHarch 29, 1993
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OPINION
STATEMENT OF PROCEEDINGS:

The Union appealed the above captioned matter to arbitration in
accordance with the parties' National Agreement [Rgreement]. The
undersigned was designated as the Arbitrator to hear and decide the
matter. The Brbitrator held a hearing on and at the above referred
to date and location. The parties' representatives appeared. The
Arbitrator provided the parties with a full and fair opportunity to
be heard, to present evidence and argument and to examine and cross
examine witnesses.

I58UE:

The parties agreed to the following statement of the issue before
the Arbitrator:

“Nid the Service violate the National Agreement, when it
allowed Lwo Limited Duty Mailhandlers to work in the
clerk craft as Computer Forward System [CF5] unit
personal at the White River Junction, VT [WRJ] {rom May
2, 1997 through July 11, 1992, while excessing four level
& LBM Clerks to the Kailhapdler Craft? If so what shall
be the appropriate remedy?

FACTS:

The parties' representatives entered into the following statemenis
of stipulated facts.

1. During the month of April 1992, the Service at WRJ designated
eight Level & LSM Clerks to be excessed.

2. on or about May 2, 1992, four of the excessed clerks went to
Level 4 Mailhandler positions at WRJI.(J-§2, pp. 10-13)

3. on or about May 2, 1992, there were two persons in the
Mailhandler Craft working Limited Duty assignments consisting
of Clerk Craft work in the CFS8 unit at WRJ. CFS Clerk Craft
positions are Level 4 positions.{(J-#2, p.1l4)

4, On or about July 7, 1992, the two Mailhandlers assigned the
previously described CFS Limited Duty assignments were

: The Unien sgreed to the issue contingent on the Arbitrater mating that the Usien feels that the
only appropriate vemedy, if 2 vielation is foumd, is the one eited by the Union on the Step 2

sppeal form. {3-42, 3.9}
HUHC-1G-0820195827
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notified that they would returned to Mailhandler positions. {J-
¥4) The employees actually returned to Mailhandler positions
on July 131, 1992.{(J3-#4)}

5. The Mailhandlers in Limited Duty assignments in the CFS unit
did not perform all the duties of a CFS clerk during the
period in gquestion.

POSITION OF PARTIES:
American Postal Workers Union, AFL-CIO {Union]:

The Union contested the excessing at issue in this matter by filing
a2 written grievance dated May 26, 1992, The grievance stated the
following:

"On May 2, 19972 four clerk crafit employees were
reassigned to the mailhandler craft... At this time and
to this current date 2 mailhandler craft employees are
assigned on limited duty to the clerk craft. R letter
dated June 11, 19% from Joseph Mahon BAssistant
postmaster General to William Burrus V.P. APWU states
that the other employees assigned to the craft undexgoing
excessing would have to be relurned to Lheir respective
crafts."(J3-§2, p.9)

At the hearing before the Arbitrator, the Union argued that the
contested excessing violated the Agreement because it; {(a) reduced
the number of Clerk Craft employees below the needs of the iwmpacted
section or installation; (b) failed to minimize the dislocation and
inconvenience of the impacted full-time Clerk Crafit employees and;
{c} failed to reassign the impacted employees within their craft,
as required by Article 12 of the Agreement. Specifically, the Union
argued the Service violated Article 12 of the Agreement, when it
excessed four employees from Clerk Craft positions and reassigned
them to the Mailhandler <¢Craft positions, while retaining two
Mailhandler employees in Limited Duty assignments, consisting of
Clerk Craft work in the CFS unit at WRJ. Regarding the Service's
responsive contentions, the Union asserted that the Service could
have met its perceived contractual and legal obligations to provide
Limited Duty assignments to the Mailhandler employees by assigning
the emplovees to work, which existed within their own craft, was
available during the period in guestion and was within their
medical restrictions. Accordingly, the Union reguested the
Arbitrator sustain the grievance, return two of the reassigned
Clerks to work in the Clerk Craft and "pay 80 hours/week overtime
to be split among those Clerk Crafi emplovees on the OTDL for the
hours worked in the Clerk Craft by those Limited Duty Mailhandlers
from May 2, 1992 until they are rvemoved from the Craft."{J-#2, p.9)}




United Stales Postal Service [Serviece]:

The Service maintained that its actions in this matter did not
violate the parties’ Agreement and were consistent with its
contractual and Jlegal obligations to the impacted Clerk and
Mazilhandler craft employees. The Service distinguished this matter
fyom the circumstances addressed in the Mahon/Burrus letter dated
June 11, 1990. Accordingly, the Service asserted that the Union's
reliance upon that letter in this matter is misplaced. {3-#2, pp.15-
16) Consequently, the Service requested the grievance be denied.
Pinally, the Service maintained that the Union's requested remedy
is not compensatory, but punitive, in nature and should be denied,
even if, the Arbitrator sustained the grievance.

Al the hearing before the Arbitrator, the Service vesponded Lo tLhe
Union's contentions by asserting the following. Firstly, the
Service argued that evidence relied upon by the Union, the
existence of two Limited Duty assignments during the period in
guestion, did not support the its contention that Clerk Craft work
existed at the time of the excessing which could have been assigned
to Clerks, thus avoiding some of the contested excessing. Secondly,
it contended that the excessed employees were not gualified to
performed the work of the Limited Duty assignments. Thirdly, the
Service argued that the work performed by the Mailhandlers was not
available to the Clerk Craft employees, in that, the work did not
constitute a position within the Clerk Craft and that the Service
was reguired by the Article 13 of the Agreement, the Employees and
Labor Relations Manual [ELM], seciion 546.14, and the Federal
Employees Compensation to provided the work to the Mailhandlers in
question. Finally, the Service characterized the Union's arguments,
as they related to contractual appropriateness of the Limited Duty
assignment, a '‘new argument"™, not raised during the processing of
the grievance, and, therefore, not one properly raigsed in
arbitration.

DISCUSSION:

1. THE PARTIES CONTENTIONS REGARDING THE TIMELINESS OF THE
UNION'S ARGUMENTS CONCERNING THE APPROPRIATERESS OF THE
MRILHARDLERS® LIMITED DUTY ASSIGNMERT.

Rased upon his complete review of the arguments raised by the
parties during their processing of the underlying grievance in this
matter and his comparison of these arguments to those raised by
parties at the hearing, the Arbitrator determines that the Union's
evidentiary and contractual contentions at the hearing were
concistent with the issuwes raised and discussed by the parties
during the grievance processing. The Brbitrator further finds that
the sevidence sought by the Union vegarding the Limited Duty
Mailhandlers' medical limitations was sought by the Union to
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evaluate the affirmative defenses raised by the Service in this
matter and, therefore, not related to a new argument, as asserted
by the Service.

Z. THE PARTIES® CONTENTIONS REGARDING THE APPLICARILITY OF THE
MAHON/BURRUS LETTER, DATED JUNE 11, 1990, *0 THE CIRCUMSTANCES
OF THIS MATTER.

The letter in guestion was authored by Joseph J. Mahon, Jr.,
Assistant Postmaster General and sent by him te William Burrus,
Executive Vice President of the APWU.(J-$#2., pp.15-16) The letter,
in parts relevant to this matter, states the following:

“In the case of other craft employees who are tempovarily
assigned to the craft undergoing the excessing, they would
have to be returned to their respective crafts. This in
accordance with the provisions of Article 13, Section 4.C.
which reads:™

“The reassigoment of a full-time regular or part-time flexible
employee to a temporary or permanent light duty or other
assignment zhall not be made to the detriment of any full-time
regular on a scheduled assignment ..."

While the terms Limited Duty and Light Duty are subject to some
differing application by the parties, the Arbitrator ocbserves that
the terms are generally applied in the following manner. The term
"Light Duty" describes assignments given to employees who are
incapable of performing the duties of their regular position
because of partial incapacity resulting from a non-work-related
injury or illness. The term "Limited Duty” is used to describe
assignments given to employees who are incapable of performing the
dutiez of their regular position because of partial incapacity
resulting from a work-related injury or illness. Both Light Duty
and Limited Duty assignments must be within the medically defined
limitations and capabilities of the assigned emplovee.

The Urnion contended that the letter expresses the Service's
interpretation of Article 12 of the Agreement which reguires the
Service to return to their craft all non-craft employees
temporarily assigned to work of a craft experiencing an excessing
prior to implementing a decisinon to excess emploeyvees from that
impacted craft. Relying on the distinction between Limited and
Light Duly assignments and ites reading of the specific language of
section 13.4.C. of the Agreement, the BService argued that the
Mahon/Burrus letter is founded on the application of section
13.4.¢.,, which relates only to Light Dutvy assignments and
consequently does not apply to the civrcumstances of this matter,
which invelves Limited Duty assignments.
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The Arbitrator observes that Article 13 of the Agreement addresses
both Light Duty and other assignments and circumstances involving
employees’ medical limitations resulting from work related injury
and illness. Similarly, section 13.4.C. quoted in the Mahon/Burrus
letter also refers to Light duty and "other assignments". However,
the Arbitrator determines that, for the reasons specifically set
forth subsequently, a proper disposition of this matter does not
require the resolution of the issues raised by the parties’
differing contentions regarding the Mahon/Burrus letter.

3. THE PARTIES' CONTENTIONS CONCERNING THE SERVICE'S ASSERTIOR
THAT IT WAS REQUIRED, BY LAW OR CONTRACT, TO PROVIDE CFS CLERK
WORK AS A LIMITED DUTY ASSIGNMENT TO THE MAILHANDLERS, THUS
MAKING 1T UNAVAILABLE TO THE EXCESSED EMPLOYEES

Referring to Limited Duty assignments, section 546.141(a){?) states
the following:

"If adequate duties are not available within the
employee's work limitation tolerances in the craft and
work facility to which the employee is regularly assigned
within the employee's regular hours of duty other work
may be assigned within that facility.”

The twe Mailhandlers, who were working in the CFS unit at the time
of the contested excessing, were working there pursuant to a
Limited Duty assignment. The Union argued that work performed
within the Limited Duty assignment could have been performed by
Clerk Craft employees. The Union further argued that, if the
Service had assigned that work to the excessed employees, it could
have avoided the contested excessing.

The Service contended that it was reguired by operation of law and
contract, to provide the Mailhandler employees a Limited Duty
assignment and by necessity a Limited Duty assignment in the CFS
unit and not in their own craft. Specifically, the Service argued
that (a} the work performed by the Mailhandler employees pursuant
to their Limited Duty assignment did not constitute a "position”
and, consequently, could not have been assigned to the excessed
employees to avoid the contested action; and {b) the excessed
employees did not possess the needed skills to perform the work of
the CFS Limited Duty assignments.

Based on his review of the Service’s argument and the conditional
nature of section 546,14 of the ELM, the Arbitrator determines
these contentions to be an affirmative defense to the Union's
claims in this matter and, therefore, one for which the Bervice
must bear both the burdens of proof and persuasion. For the reasons
more fully set forth, the Arbitrator is not persuaded that the
Service met either of these burdens.

HOOC-16-C92019527
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In the opinion of the Arbitrator, the Service reliance on the first
of its contentions, as a defense to the Union's assertions is
misplaced, in that, the Service's position fails te take into the
consideration (a) the distinction between the existence of "work"
and "“position™; and (b) the provisions of section 7.2.8.
Consequently, the Arbitrator determines that the Service's position
inappropriately limits the Service's obligations under section
12.5.B. to situations where established positions are avallable to
minimize the impact of excessing on employees. In addition, the
Arbitrator is not persuaded that the Service's has established the
evidentiary underpinnings of the second element of its contentions
on this issue. The record supports a finding that the Clerk Craf:
employees possessed the skills needed to perform the Clerk Craft
work performed by the Mailhandler employees during their Limited
Puty assignment in the CFS unit.

The Mailhandler craft and the Service had identified work/positions
for use as Light Duty assignments for use by the members of that
craft.(U-§4) The Mailhandlers were provided with Limited Duty
assignments, upon their return to their craft. The evidentiary
record does not contain sufficient evidence to support a finding
that the Mailhandler employees on Limited Duty assignments in the
CFS unit experienced an improvement of their medical conditions, or
a decrease in their medical restrictions between May 1, 1992, the
day before the excessing, and July 11, 1992, the date on which they
were returned to their craft. The record does not support a finding
that the work provided to the returning Mailhandlers was work newly
available in their c¢raft on July 11, 19%2. Accordingly, the
Arbitrator determines that the Service has not established that the
requisite conditions of ELM section 546.14]1 existed at the time of
its assignment of the two Mailhandlers to the Limited Duty
assignment in the CFS unit or at the time of the contested
excessing. Based on the reasoning and findings set forth in this
Opinion, the Arbitrator makes the attached Award sustaining the
grievance,

4. THE PARTIES' CONTENTIONS REGARDING THE APPROPRIATENESS OF THE
REMEDY REQUESTED BY THE UNION IN THIS MATTER.

It is axiomatic that Arbitrators' awards should be remedial
regarding the established contract violation and compensatory
regarding the proven harm incurred by the grievant(s} because of
the found contract viclation. The record indicates that the
excessed employees' current assignment status makes the Union's
request for their return to the Clerk Craft unit unnecessary. In
the Arbitrator's opinion, the Union's requested monetary remedy, in
the circumstances of this matter, is not compensatoery in nature and
consequently, is denied. The Arbitrator determines that the
attached Award is s more appropriate remedy under these standarde.
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UNITED STATES

POSTAL SERVICE

Me. Cliff Guffey

Assistant Director, Clerk Craft Division
American Postal Workers Union, AFL-CIO
1300 L Strest NW

Washington, DC 200054128

Re: 180C-41.C 930465887
Meester, M.
Fargo, ND 58102-9554

Dear Mr, Guifey:

I recently met with you in prearbifration discussion of Case No. 190C-41-C 53046587,

The 1ssue in this grievance is whether or not the grievant was improperly by-passed for
canversion to full-time status.

The parties mutually agree that former emplioyees who are re-empioyed when they have
partially or fully overcome job-related injuries or disabilities are entitied to conversion
from part-time {o full-time status in accordance with the National Agreement.

A PTF rehab employee should not be denied the opportunity to convert to full-time
based solely on the fact that they have permanent restrictions. The decision {o convert
should depend on whether or not the employee is physically capable of performing the
duties of the vacant duty assignment, the ability to modify the assignment to
accommodate the employee’s limitations while maintaining the essential or core duties
of the position and compliance with OWCP guidelines. As this will constitute a new job
offer, the empioyee and the treating physician must sign off accepting the job offer and
QWCP notified. These considerations are in accordance with the National Agreement

under Article 37.5 Conversion/Part-time Flexible Preference and Article 19 incorporating
Elm Section 546

The parties further agreed to remand this case to the regional level for rediscussion and
resolution only on the question of what remedy grievant Meester may be entitied to, if

any. This action does not prejudice the pczs:tmn of either party concerning procedural
arguments which may be raised.

Piease sign and return the enciosed copy of this ietter as your acknowledgment of
agreement 1o remand this case on the remedy question alone withdrawing Case No.
1I90C~41-C 93048587 from the pending national arbitration listing.

Sincerely,

é/?ﬂfzkg@iﬂ/czﬁm Cﬁﬁ"f

Carol E. McCrarey  / A Clitf Guited I/

Labor Relations Specialist ~ Assistant Director, Clerk Craft Division

Grievance and Arbitration Amerncan Posial Workers Union,
AFL-CHD

Date: /~/0~% 8
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