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ARTICLE 7, SECTION 3.B.

The provisionsof7.3.B. place a general obligation upon the Postal Service to maximize
fulltime employment opportunities in all postal facilities. We have been highly
cuccessful in using this section to obtain additional conversions - primarily by
"combining” work hours of a number of PTF's (and casuals) to demonstrate the
existence of "8 within 10" assignments which have been worked for 6 months.

Arbitrator Garrett, in National case #AR-N-3744, et al, clearly interprets management’s
obligations, under what is now Section 3.B., to be more significant than the Service
would have us believe. Garrett addresses the general obligations to maximize in all
offices in conjunction with the construction of the contract language at that time.
There were no separate provisions, just separate sentences, each with meaning of its
own, yet related to the others.

He basically ruled that Article 7 requires the Postal Service to maximize full-time
employment in all offices, with 90% being a minimum for large offices whereas there
were no realistic method to place a minimum on offices of less than 200. He further
states that the specific criteria of "8 within 10" that was added during the 1973
negotiations was "to provide concrete guidance for interpretation of the second
sentence at the local level." (The second sentence is now 7.3.B.)

A substantial portion of his interpretive opinion follows:

»article VIl Section 3 must be read in the context of the entire Agreement
and each sentence thereof also must be given reasonable meaning in
light of the balance of Section 3. There should be no serious question
that the second sentence in this Section requires the Postal Service at all
times to maximize the number of full-time employees in all post offices.
It is equally clear that the 90% minimum requirement for fulltime
employees applies only in larger post offices and facilities, with 200 or
more man vears of employment. This clear minimum standard for larger
installations must have been deemed by the parties to be both desirable
and practical in order to minimize problems in application of Article V11,
coction 3 to larger installations. Manifestly the parties did not helieve
that similar fixed minimum was practical for application in srnaller postal
instaflations.

This does not mean that good faith application of the second sentence of




such minimum cannot practicably be approximated in most instances.
Practical application of the second sentence of Section 3 is possible only
in light of all pertinent conditions in the given installation.

The critical problem here s to define as precise/ v as possible the natyre
of the ultimate obligation imposed on the Postal Service by the second
sentence. The words "maximize” and ‘minimize” necessarily imply that
a standard of practicability should govern in evaluating the refevant
circumstances in any given postal installation to determine the extent to
which maximization should be achieved. This in no way suggests,

Service to maintain efficiency is delineated clearly in Article 11l of the
National Agreement subject to the provisions of this Agreement,”
Nothing in the second sentence of Article Vil Section 3 suggests that the
Postal Service thereby js required to maximize the number of full-time
employees in any given postal installation if the consequence is a
significant increase in labor cost. [t follows that the Posta/ Service s not
required by this provision to convert part-time flexible employees to full-
time regular status where this would produce demonstrable increased
Ccosts, such as in unavoidable increased idfe time during scheduled tours
of regular employees or in overtime pay.

The maximization obligation imposed by the second sentence of Article
VI, Section 3 is of 3 continuing nature. |t hardly could be otherwise,
since relevant conditions affecting the size and composition of the work
force cannot he expected to remain static. The Union’s comprehensive
analysis of the work scheduyles at Taunton in the present case surely rajse
an inference that at Jeast one, and possibly more, of the part-time flexible
Clerks there might be converted to full-time regular statys without
significantly impairing efficiency.  An assertion by the Taunton
Postmaster that inefficiency will result, without concrete documentation
of the nature and extent of such inefficiency, is not enough in the face of
such Union evidence. Civen the record in this particular case, therefore,
and keeping in mind the present composition of the Taunton work force,
it would have been appropriate for Taunton Management to wy to
schedule at feast one part-time flexible Clark experimentally in




conformity with the standards in the third sentence of Article VII, Section
3 reasonably appears to impose a prima facie case for greater
maximization in any given installation. Had such a course been followed
at Taunton, the local parties easily could have ascertained whether
efficiency in fact would be impaired by converting one or more of the
part-time flexibles there to fulltime regular status.

Since the parties have been uncertain until now as to how Article VI,
Section 3 should be implemented at the local level, it would seem that
their local representatives at Taunton at last should have full opportunity
to settle these grievances in light of this Opinion and without further
resort to arbitration.”

In addition to the National interpretive award rendered by Garrett in 1976 the USPS
acknowledged the meaning of Article 7.3. to be consistent with the Garrett award in
4 1978 step 4 grievance settiement with the NALC. (Attachments #6 and #7.)

Unfortunately, the Union throughout the country failed to properly utilize the January
26, 1976, Garrett award or the step 4 grievance settlement for over 10 years! (See
Arbitrator Larson below.)

In another National leve!l award dated October 12, 1978, Arbitrator Howard Gamser
(NC-E-9358) cites and parallels the decision by Garrett.

in this case the NALC was seeking additional conversions based on the total number
of work hours and PTF’s at the installation in which PTF’s and casuals were employed.

Arbitrator Gamser in essence ruled that the Employer may be permitted to avoid a total
maximization of the fuill-time work force if such action could be justified by some
"srandard of practicability” such as significant increased cost, increased idle time during
scheduled tours, or have a detrimental impact upon the efficiency of the operation.

As in the Garret decision, Gamser directed the Postal Service to establish
"experimental” full-time position on a trial basis for 6 months in order to determine the
reed for fulldime assignments.




"COMBINING" HOURS

The use of 7.3.8. s not restricted to “combining" hours of several PTF's and/or casuals
to show "8 within 10" in order to obtain additional full-time employees (but that is the
most common and successfyl use of this section). For example:

Arbitrator Lennart v, Larson S1C-3W-C 38156

This is the first significant and perhaps the most frequently cited award in Article 7,
Section 3.B. violations. Larson referenced the Garrett award. Other arbitrators have
also relied on Larson’s award. The success will depend upon whether or not similar
fact circumstances are present in any given office as well as documentation and, of
course, the arbitrator,

"MANIPULATION" OF SCHEDULES

Article 7.3 B. can he used to counter "manipulation” of work schedules in order to
avoid maximization. Most common are situations in which PTF's (and casuals) are
bounced around between morming and afternoon shifts with constant rotation of non-
scheduled days and reporting times. For example:

Arbitrator Edmund Schedler, Jr, S1C-3D-C 29121/ S4C-3N-C 42574

In this case the Union argued 3.B.. Management countered with their standard claim
that 3.C. s controlling.  The evidence demonstrated that management had
"manipulated” scheduling so that no PTF could work "8 Within 10." The arbitrator
stated in part;

“Section 3B is a broad statement of policy. In that statement of poficy,
the Emplover has agreed that management shall maximize the number
of full-time employees and minimize the number of part-time employees

A,




who have no fixed work schedules in all postal installations.” That
statement carries the implication that management will not adopt
procedures or take actions to frustrate maximizing the number of full-time
employees. Section 3C is merely a guideline for an employee to justify
attaining FTR status; however the crux of the mater is whether or not
there is sufficient work to justify, within Postal Service standards, the
appointment of an additional FTR clerk.”

In addition to the above a significant body of awards have developed pursuant to
7.3.B. which clearly establish a firm requirement on the USPS to "maximize the
number of fulltime employees and minimize the number of part-time emplovees . .
. in all postal installations.” This requirement to maximize in offices of less than
200 emplovees is not limited by the 80/20 provisions of Article 7.3.A. {(Attachment
#8)

PTF - REGULAR RATIO

While there is no set ratio of full-time to part-time flexibles required by this section it
can be cited as a violation in certain fact situations where there are an unreasonably
large number of part-time flexibles as compared to the number of full-time regulars.
For example:

Arbitrator William Eaton W4aC-5G-C 31740

"If the 90% requirement of Section 3A is taken as a rough starting point
and the maximization of full-time employee requirement of Section 3B
as having been intended by the parties to have some meaning, it is
extremely difficult to justify over 40% of the work force being composed
of PTF's. That sort of ratio, on its face, demands a full and complete
explanation by management, no such explanation was offered in the
present dispute.”

"While this is no ‘magic number,” such a ratio raises a presumption that
Section 3B has beern violated, which requires that the Employer justify
such a heavy use of part-time employees.”

‘A more extensive list is attached.

LFy




REVERSIONS

Atticle 7.3.B. can be ysed to chalienge "reversions" where the "reverted” position is
filled by hiring additional PTF’s and/or PTF’s are used to perform the duties that were
"reverted."

Article 37, Section 3.A.1. and 2. set forth the procedures to revert vacant positions,
Management often relies on their Article 3 rights to manage in support of their decision
to revert a position. Those rights, however cannot result in a violation of their
obligation to maximize the number of full-time employees and minimize the number
of part-time employees as required by the provisions of Article 7.3 8.

Cases involving a reverted position are somewhat different from the other cases where
we seek {o establish additional full-time regulars. Wher we challenge management’s
decision to revert, we should argue that their decision has "triggered” a violation of
Article 7.3.8.. This argument should be in addition to any of the other ysual arguments
that are made in instances of reversions. As in the normal maximization arguments,
the documentation needed to prove the Union’s case is lecessary and required in
order to show a violation. Some examples:

Arbitrator Robert W. Foster S4C-3C-C 64899

In many offices, when an employee retires the position is reverted which, of course,
results in a decrease of full-time regulars. Managemeni’s usual argument is that the
position is no longer needed due to a reduction in the work load. In support of their
positions, they normally rely on the Article 3 provision that states management has a
right to "determine the persannel needed to maintain the efficiency of the operation."

Arbitrator Foster stated that management qite properly seeks o maximize flexibility
inthe assignment of work which is certainly promoted by the greater yse of PTF's who
have no guarantee of hours of work over FIR’s who do enjoy such a guarantee. He
went on fo state:

"But it is equally obvious that the exercice of this Mmanagement right is
subject to the provision oOf this agreement as also recognized by Article
3. Article 7, Section 1.8, s one such restriction in placing a general
obfigation on management to maximize the em loyment of ETR’s and
minimize the complement of PTF e

D]




in this case, the PTF complement increased by two shortly after the disputed reversion.
The arbitrator found that the reversion action constituted an evasion of the agreed upon
policy to maximize FTR's since it was motivated by management’s desire to increase
the flexibility and not a reduction in the mail volume of work needed to be performed.

Arbitrator Phillip Parkinson E4C-2F-C 43008

Following a reversion, PTF’s sometimes assume the work or duties of the position. This
can normally be proven by showing through documentation that a PTF or combination
of PTF’s work eight hours within the approximate time frame of the reverted position
performing the same basic duties.

Arbitrator Parkinson concluded:

"As a result of the reversion, the Postal Service failed to maximize the
number of full-time employees and minimize the number of part-time
employees who have no fixed work schedule. Furthermore, there is no
question that a full-time position is warranted under the facts. The duties
and functions performed remain the same and are now assumed by the
part-time flexible clerks.”

Arhitrator Robert W, Foster §7C-30Q-C 27391

Automation which results in a reduction of mail volume can sometimes justify
reversion of a vacant position. Facts and figures are needed in instances where
management makes such a claim. In this case Arbitrator Foster stated:

"Diminution in the work load based on such factors as reduced mail
volume or technological advances is certainly a circumstance that will
justify reversion of a vacant position. But that was not the case here.
What really happened is that the vacant full-time regular position was
filled by the addition of part-time flexible employees while the work
duties and functions that had previously been performed by the retired
FTR remained the same.”

This Arbitrator also stated that Article 37, Section 3 which sets out the procedure to be
followed when a vacant position is reverted properly do not impact on the application
of maximizing the number of FTR employees. He, therefore, acknowledges that a
reversion may trigger a violation of Article 7. 3.B..




Arbitrator Charlotte Gold S7C-3C-C 27027

This arbitrator stated that the Postal Service cannot revert position with impunity. She
States:

"The Service can be expected to prove that a PTF is not being required to
work the same fived schedule as a prior FTR. Absent such a showing, it
might well appear that the Service in circumventing jts responsibility
under the Agreement to maximize full-time employment.”

This decision shows that the burden of proof can be shifted 0 management to show
that a position was properly reverted,

Arbitrator James |. Sherman S7C-3B 20567

This is a case where was shown that productive Work was available which PTF’s
could easily be assigned to. Mail was sitting around waiting to be worked prior to
PTF's reporting for duty. The Union argued that in liey of working the PTF's and
casuals simultaneously, the PTEs could be scheduled in to work earlier. Arbitrator
Sherman stated:

"Management contends that, if the evidence does not meet this test (8
hoursinten, 5 days, same assignment for & months) the grievant must be
denied. The Arbitrator cannot agree. He believes that the contracting
parties took a more realistic view of the part-time, fulltime problem.
That is, they were aware that, since management has the unilatera/ right
to schedule the work, there s nothing to prevent management’s
scheduling part-time employees not for greater efficiency, but with a view
to not meeting the test set forth in Paragraph C. Accordingly the
Arbitrator concludes that even it the Union is unable to prove that any
one employee meets the Paragraph C standard, It may stil| prove that
Paragraph B has heen violated. It may prove this by presenting
convincing evidence to show that management knew of should have
known that the work load was, and would be in the future, sufficient to
justify utilizing a full-time, rather than a part-time employee, "

Additional awards specifically addressing reversions and the Article 7.3 B, orinciple
are: Stephens, S4C.3W.C 29776; Martin, C7C-4H.c 27415; Bentz, 57C-3CC 34986
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ADDING PTHS - "FOR FLEXIBILITY"

Article 7.3.B. can be used to challenge the routine hiring of additional PTF’s for added
“flexibility" without justification or demonstration of the need for additional flexibility:
upon the retirement, death, or transfer of a full-time employee. For example:

Arbitrator Elvis C. Stephens S4C-3W-C 29776

This particular office had a complement of 8 FTR’s, and 11 either PTF or casual clerks.
The postmaster was attempting to carry out his intention to provide a flexible work
force. The arbitrator stated in part:

"As laudable as is this goal on the part of the PM, one must conclude that
the PM does not have a free hand to implement his own idea of a flexible
work force. The parties to the contract have agreed upon language
(Article 7.3.B.) Which restricts such attempts to hire many part-time
emplovees.”

He concluded that the attempt by the postmaster to do the reverse of what the national
parties have agreed upon is a violation of the contract.

AUTOMATION - "ANTICIPATED" EXCESSING

With the ongoing deployment of automation, management can be expected to argue
that less full-time employees will be needed. In general, this is not a valid claim and
has been rejected by some arbitrators. For example:

Arbitrator lohn C. Fletcher C7C-3M-C 13283

‘A third point advanced by the Service in this case concerns an
anticipated reduction of the work-force because of autgmation. While
the Union has argued that this facet was never developed as a defense
against conversion prior to the arbitration hearing and, therefore, it must
now be refected as new argument, it should be observed that even if the
Service’s contentions were timely advanced and appropriate for
consideration here, they, nonetheless, would be required to be rejected
on_their merit. Arbitration C7CA4K-C 3576 (Penn), considered similar
arguments and concluded:

[




"..The language of Section 3.B. is clear. jt States, "The
Employer shall maximize the number of fulltime employees

in all postal installations.” J includes no exception or
qualifications that are applicable to the circumstances here;
its {sic) does not proved for an exemption for an anticipated
reduction in the work force or an exclusion if an installation
is reverting full-time positions.”" (underlini ng added)

Most arbitrators wifl tikely reject the "automation argument” where it s simply
speculation or a belated claim and decide the grievance based on the facts as they

exisied at the time of the violation.

Arbitrator loseph Sickies C90C-4C-C 94019732

The arbitrator states, in part:

"My award must be limited to rectifying the violation concerning that
same point of time, rather than speculation concerning later times . "

Arbitrator Nicholas Zumas E7C-21-C 36680
In another decision, the arbitrator ruled:

"In determining whether conversion is justified, the inquiry is limited to
the data covered by the test period; subsequent data presented by
Management indica ting the impact of automaticn as the Swanton facility
are not refevant. Moreover, Management’s contention that automation
will, in the future, drastically (effect) Clerk work at this facility is without

merit. Management, under the provisions of Article 12, has the
prerogative of excessing and reassignment.

Arbitrator Fallon Bentz S7C-3C-C 34986
also ruled in similar fashion:

"One further contention merjis consideration.  The Fostal Service
contends that further autemation in the near futyre will result in further
reductions. The Unjon correctly points out that this s speculative ar this
time. f such changes do occur, they can be considered at the time they
are made. "




OTHER ARGUMENTS

Article 7.3.B. should be cited in any situation in which work hours are being utilized
over a long period of time which could go toward a full-time assignment, e.g.,
postrmaster or supervisor performing bargaining unit work in violation of 1.6 (Williams,
§7C-3D-C 32569, Fletcher, C7C-4M-C 17812; Sickles, E7C-2H-C 32850), injured
carriers performing duties in the Clerk craft {Klein, C7C-4C-C 22361), or casuals
working significant number of hours. In these circumstances be prepared to uphold
vour burden of proof. All facts and circumstances must be considered and the
performance of work hours "per se" will not constitute a justification for seeking
conversions under 7.3.B. but may be used in conjunction with other arguments such
as combining hours, reversion, etc,.

HIRING "FREEZE"

Article 7.3.B. can be used to obtain conversions even though management justifies
their failure to maximize due to self-imposed hiring freezes. For example:

Arbitrator Robert J. Ables 35-89  89-17129 /17189
In addition to its usual 7.3.C., argument the Employer in this case claimed that it could
not convert a PTF due to a "freeze.” In rejecting this argument, Arbitrator Ables states:

"The Employers’ argument that it is restricted from converting a PTF
position to that of regufar employee because of a freeze ordered by
headquarters is alien to the collective bargaining agreement and to
applicable grievance and arbitration procedures. The argument is a
throw-in by the emplover. It cannot be - and it is not - the case that the
emplover, for reasons of budget, may declare unilaterally, and absolutely,
that no job can be filled, even if it is found that the Employer has violated
the contract.”

OTHER REGIONAL ARBITRATION AWARDS

Numerous regional level arbitrators have addressed the various arguments related to
maximizaton within the context of 7.3.8., consistent with Garrett’s observations. A




few examples follow. Awards cited are available through your NBA's office.

Arbitrator Arnold M. Zack N1C-1M-C 185
In denying the grievance, the arbitrator stated:

"The only evidence presented by the Union to support its position was
the listing of the grievant’s hours from July, 1980 to March 1987 The
Union had no other exhibits or evidence as to hours worked by other
PTFs or as to what portion of the working hours had been devoted to
clerical tasks.”

This decision tends to suggest that a mere showing of total work hours by a PTF is not
sufficient to demonstrate the need for a fulltime position. All facts and circumstances
regarding scheduling must be addressed in light of management’s ever present
allegation of needs for "flexibility."

Arbitrator Ernest E. Marlatt S4C-3V-C 19161

The Postal Service, as in many other cases, contented that the Union must prove that
at least one PTF emplovee at the installation has met each and every one of the
conditions set forth in Article 7, Section 3.C. and that in absence of such proof there
is no contractual obligation to convert. Some arbitrators have held that Section 3 B. and
C. go hand-in-hand. For example, the requirement to maximize does not come into
play until after the conditions of 3.C. are met.

Arbitrator Marlatt agreed with the position of Arbitrator Larson and states in part:
“Section (C) is not the sole and exclusive criteria for conversion but that
the need to convert positions to meet the goal of maximization setoutin
Section (B) may come from other proof that PTF employees are in fact
being utilized in a full-time basjs."

Arbitrator Edmund W. Schedler S4C-3W-C 37213, 16589

Even though the principles of 7.3.B. are well established, the Fmployer continually
relies upon the criteria of 7.3.C. in support ofits position. This award demonstrates the
necessity of charts. The Arbitrator stated:

"The union provided bar eraphs for every day each PTF clerk worked
hetween the dates of Septemnber 12, 1987 and March 1 1, 1988, After
carelully reviewing all the data, | do not find that the work load would




support 3 FIR positions; however, | do find that the work load would
support 2 FTR positions.”

The Employer cited a regional level award to support its 7.3.C. position but the
arbitrator found the majority of the awards follow the line of reasoning of Arbitrator
Garrett,

Arbitrator I. D. Dunn S7C-3U-C 10450
Management may sometimes argue that the Union’s data covered period of high mail
volume. | they can prove their case, it may cause the Arbitrator to apply the Garrett

principle of "experimentation.” Arbitrator Dunn ruled in this case:

"Since the duration of time in question was during a ‘high volume’
period, and testimony cautioned against possible drops in mail volume,
this Arbitrator believes experimentation is appropriate. "

.
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GRIEVANCES
ARTICLE 7.3.B.

The burden of proof regarding atleged violations of 7.3.5. is a heavy one. There must
be substantial evidence ip regards to the facts and circumstances involved. Postal
Managers seem to he intelligent enough to know and Cite their rights under Article 3
to "manage, Yetare unable, unwilling, too lazy, or Justtoo dump to actually manage,
without flexibility to cover thejr incompetence - at least that S€ems to be theijr standard
claim at the arbitration table.

Our grievances must therefore contajn sufficient documentation to rebut their claimed
inability to manage withoyt flexibility, When ”combinéng“ hours of PTF/ to argue 4
violation of 7.35. We suggest that the grievance cite 4 violation of 7.3B.and 7.3.Cc

DOCUM ENTATION / REMEDY
ARTICLE 7.3.B.

¢ Any documentation such as work schedules, hours, time cards, etc., should be

summarized gnd presented in chart form fexamples attached).
These charts must be presented to management no later than step 2,

Article 17.3 gives the steward the right to chart (or graph) on the clock - subject
to the "reasonapje” Provisions of 17,3 This right has been addressed at step 4
and in arbitration. Examples: Step 4, H8C-3D-C 21650 (Attachmeny # 9}
Arbitrator Stephens, S4C3W-C 28984 (Ajrg #0086 1),

¢ Emplovee complement of the office, i.e., the number of PTFs, FIR, etc.

+ Office work schedules by weelk including tot hours of PTE/, (including AOs)
and when they were worked. Also, work schedyles and hours of casuals and
T.E s,

4 nformation regarding any decrease or increase of the Aumber of PTE G o fuil

time regulars,

# Union’s work schedules for the "Droposed” fuli-time Dositions,




¢ Any other information which supports vour claim that additional regular
schedules could be "carved” out of the PTF's hours without impairing efficiency.

REMEDY:

Conversion of the appropriate number of PTF's to fuil-time with those converted to be
made "whole.”
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Instructions for Use of Max Charting Software

1) Do not alter Week 1 Chart or Week 2 Chart Worksheets, If you click onto the chart
itself, it wiil NOT print out the start date, Pay Location or Fay Period at the bottom of
the page. To correct it, please click on a cell at the bottom of the page outside of the
chart area. The software will chart the information entered under Step 2 beiow.

The Chart sheets are protected - Do Not Remove Protection for these pages.

2} To record clock rngs enter the empioyee's name under the column named "Saturday.”

The software wilt record the employee's name for the entire week,

Then enter the clock rings as hours and hundreths for each employee;for example: the
clock rings say "05.75" Enter as "5.75." 10.00 can be entered as 10 and 10.50 as 10.5.

And 50 on. The software will total weekly tolals for each employee and daily ofice fotals,

3) To record Annual or Sick Leave on the chart: Total the hours for the day, for axample:
8 hours work hours and 2 hours AL would be recorded as if the employee worked

the entire 8 hours. The amount of the shift that was AL or SL would be recorded

on the sams line as the employee's name under the column header entitled: Day Total.
Other leave is listed as SL_, LWOP, COP and so on.

Hustration:
Saidrday _ SRt beoie ot
Employee A 7.50 11.00 11.50 16.00 8.00 2.00AL

Note: It does not matter where the leave is recorded during the day as long as you have
recorded the fotal time that the employee can be credited for maximization purposes.
Usually, you will record the normal start time that the employee regularly works: on ETC
or TACS systems, there will be a start time recorded on the Employee Everything Report.
Use if. There are Step 4 decisions that allow the use of leave for Maximization.

4} After you have recorded the clock rings for up to sixteen employess for the Pay Period,
save the record under FILE - Save As {on the Menu) by listing it, for exampie, as
PP16-02 - Name of Office. Direct the save to the folder of your choice.

5} To print the Workbook, go to File - PRINT. When the requester window comes up
there wifl be three choices under the section entitled: print what. Choose Entire workbook,
Click "OK.* To print multiple weeks, select 5 range of worksheests by clicking

on a Tab and holding down the "Shift" key, and then clicking on the last page {Tab)

of your selection. Click on OK and print.

8} To print out these instructions repeat Step 5, but chose "Active Shoat” instead of
Entire Workbook.
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FTF Hours PP

Week 1
Name Sat Sun Mon Tues Wed Thur Fri Total
Total
Name Sat Sun Mon Tues Wed Thur Fri Total
Total




