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Understanding Past Practice

r; What is a past practice?
In the most simple terms Arbitrator Clair ¥.
Duff put it this way:
Past practice may be described as & pattern of
conduct which has existed over of time and
which has been known to the parties and not
been objected to.
{ American $t. Govain Comp. 46 LA 920, 921)

Understanding Past Practice

Customs are equivalent to practices.
What 1§ a custom?

[}

A frequent or commor use or practice; &
frequent repetition of the same act; usage;
habit

o Inlaw, such usage as by long-established,
uniform practice and common consent which
has taken on the force of law.

The Unwritten Contract

o How is custom and practice part of the
agreement?

o1 Arbitrators continue to hold custom and past
practice enforceable through arbitration, even
thongh not expressed in the collective
bargaming agreement.

{a uniform practice and common consent
which has taken on the force of law.)




The Unwritten Contract

©i The Labor arbitrator’s source of law is not
confined to the expressed provisions of the
contract, as the industrial common law,

o The practice of the industry and the shop is
equally a part of the collective bargaining
agreement although not expressed in it

The Unwritten Contract

o

1f the contract language is silent or not clear
and distinet, past practice is vniversally relied
on to define the understanding of what the
language means to them.

©1 Bouna fide past practices rise to the level of
explicit terms of the agreement.

Custom ractice as Part of
The Unwritten Contract
o1 From the standpoint of jurisdiction, the
customary way of doing things becoms the
contractually comrect way of doing things.
{ Arbitrator Mittenthal HOC-NA-C14)

t1 lis short, past practice defines the parties
meaning of contract language that may need
clarification.




Custom & Practice as Part of
The Unwritten Contract

o Evidence of custorn & past practice may be
introduced for anv of the following major
purposes.

i To provide the basis for rules governing
matters not written into the contzact.

(The reason for the practice or custom, the
foundation that supports the practice)

208

Custom & Practice as Part of
The Unwritten Contract

5. To clarify the proper interpretation of
ambiguous contract language.

(language which have different
interpretations or twi Of 1OTE possible
meanings and our repetitive actions have
determined what the contract means.)

Custom & Practice as Part of
The Unwritten Contract

Ll

To support allegations that clear language of
the contract has been amended by muusal
aGHON OF Agrecment.

{ Clerks have performed duties within the
Mailhandlers job description for the last 30
years, Carriers transporting mail in MVE
vehicles for 20vears)
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Practices can evolved into Employee
Rights and Benefits

Uniforms

Rolling chairs to distribute mail
Bulletin Boards

Drinks at the manual case
Table and chairs in a hallway
Wash up times

Breaks

0 0 oD o o

Recap

o1 Custom and practice is pattern of conduct that
extends overtime which is known and
accepted by the parties.

o1 A long-established, uniform practice and
common consent takes on the force of law,

Recap

Arbitrators hold custom and past praciice
enforceable through arbitration, even if not
expressed in the contract.

[}

i1 Where contract language is silent or not clear,
past praciice is universally relied on to define
what the language means to the parties.




Recap

o Evidence of custom & past practice provides
for;

o Matters not written into the contract,

O Proper interpretation of ambiguous contract
language.

o Where the contract has been amended by
mutual action or agreement

Binding Past Practice

0 When does the practice becomes binding on
the parties?
1 Arbitrator Richard Mittenthal conciuded that
_in order for a past practice to rise to the jevel
of a binding past practice, one ordinarily
would expect it to be clear, consistently
foliowed, followed over a long period of time
and to mutually accepied by the parties.

elining Practice
JCIM and a New Day

Prior to June 2004 most parties relied upon a
“naper” by Arbitrator Mittenthal to describe
the nesded elements to establish a past
practice,

The JCTM beginning in June 2004 gives the
definition apreed to by the parties at the
national level for our bargaining unit by
referencing the Mittenthal “paper”.

i
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Defining Past Practice

o The JCIM lists three points containing five
elements that must be met in order 10
establish a past practice m an APWU
bargaining unit.

1. Clarity and Consistency.

2. Longevity and Repstition.

Acceptability.

[

Clarity and Consistency

3 1t should be clear what has been
done.

o It should be done in the same A
way in nearly every sitnation,

o Where the sitsation doesn’t not
change. the practice should be
followed on a consistent basis.

 Hthesearenotmefitiznota
past practice.

Longevity and Repetition

01 A consistent pattern should exist.

© A long period of gme is nesded.

Please note that the JUIM uses the word
“consistent” 1o deline these slements so
normally i vou meet the siandard of
consistency in the first element vou will meet
the standard hers.

£




Acceptability

01 Both parties must have knowledge of the
practice, Frequently called mutuality.

o Alse, a long acquiescence belps estabiish the
acceptability. Note this long period would
help in the previous elements too.

Underlying Circumstances

£1 Where did the practice
come from, or how did i
start?

o QGather facts to show how
the practice was
established.

11 H could be for only one tour
or seelion.

Underlying Circumstarnces

o

A practice is no broader than the
circumstances om of which it has arisen,
although its scope can always be enlarged in
the day to day administration of the contract.
t3 The poinrt is that every practice must be
carafully related 1o i1s origin.




Underlying Circumstances

o Some practices are the product, either, in their
inception or in their application, of a joint
understanding; others develop from choices
made by the emplover in the exercise of its
managerial discretion without intention of a
future commitment.

Functions of a Past Pracctice

o1 Mittenthal noted three functions of a past
practice in his paper.

1. To implement Contract language.

2. To clarify Contract language.

;. To implement separate conditions of
employment ,or silent language if preferred.

Recap

o The JCIM past practics elemenis and wumal
understanding between the Union & the USPS

Clarity and consistency

=

Longevity and repetition
Acceptability
Underiving ciroumsiances

[ T 0 O

Functions




Changing Past Practices

i in order to change & practice
involving confract language
either the contract language itseif
must change, or bargaining must
take place for either party (o
ohiain the change.

Changing Past Practices and the Law

o The Nationa} Labor Relations Act prohibits
the employer from making unilateral changes
in wages, hours or working conditions or
other terms and conditions of employment
during the term of the collective bargaining
agreement.

Changing Past Practices and the Law

r1 Obligation to bargain collectively

o For the purposes of this section, to bargain
collectively is the performance of the mutual
ohligation of the smplover and the
representative of the employess w mest al
reasonable times and confer in good faith with
respect fo wages, bours, and other ferms and
conditions of emploviment.




Conditions of Employment

i Means personnel policies, practices, and
matters, whether established by rule,
reguiation, or otherwise affecting working
conditions,

o Ref: U.S.C. Title 5 Section 7103(a)(14)

Changing Past Practices and the Law

z1 The duty to bargain collectively shall also
mean that no party to such contract shali
terminate or modify such contract, unless the
party desiring such termination of
modification—

(1) serves & written notice upon the other party
of the proposed iermination.

(2} offers to meet and confer with the other party
for the purpose of negotiating.

Article 5
Prohibition of Unilateral Action

r Articie 3 of the CTollective bargaining
agreement and the JUIM incorporates the
prohibition of unilateral changes as stated &t
the Mational Labor Relations Act Secton 84,

4



Unilateral Change is Prohibited

o Unilateral defined, means done or undertaken
by one person Or party.

11 Affecting one side only.

o Not by mutual consent,

Emplovee Rights and Benefits

i Over the vears, the give and take between
management and employees have resuited in
certain emplovee rights and benefits which
are covered by the agreement or which
evolved out of a well established practice.

Employee Rights and Benefits

r Wages, hours, working conditions, other
terms and conditions of employment,
employee rights and benefits are all part of the
coutract, They ayve elther written inte the
agreement or are silent, though they exist
theugh practice.

o




Recap - unilateral changes in wages
hours or working conditions

r1 ‘The WLRA prohibits the employer from
making unilateral changes in wages, hours or
working conditions or other terms and
conditions of employment during the term of
the contract.

Recap

o Unitateral; affecting one side only; not by
mutual consent.

07 When changing practices bargaming must
take place.

Recap

5 Employee rights and benefits which evolved
out of & well established practice are coversd
by the agreement.

I

Conditions of emplovment; policies,
practices, and matters, established by mule,
regulation, sffecting working conditions are
coverad by the agreement.

4%



"’£ Changing Past Practices

o To change a past
practice that stemns from
silent contract language
there must be notice
given by the PO and
“good faith bargaining”
must take place.

Changing Past Practices

O Management changes in such “silent” contract are
generally not considered violations if;

i, The company change owners or bargsining unit.

12

The nature of the business change of,
3. The practice is no longer efficient or economical,
{a change of persuasive force)

NEW SHERIFF IN TOWN

o The JCTM makes it clear
that a change in gither
management or the union
ieadership is not
“sufficient justification to
change or terminate &
binding past practice.”




rbitrator Parkinson in case number
C90C-4C-C93014395

Postal Service claims a uniform allowance was given
to the Techniciang in error (for 10 years}
Technicians wore on their person the benefit of the
allowance and it was well know (0 everyone.
Furthermore, there is no dispute that this benefit
constitated a long standing practice.

Postal Service acted upon it by providing the
benefits for ali these years

Henee it has all the attributes of a past practice
which in effect has ripened into one that is binding

The Practice Has

[0 R R 18 S S R W

Clarity and consistency

Longevity and repetition

Acceptability

Function / kmplement silent language
Evolved into a benefit

Develop from choices made by the empioyer
in the excrcise of its managerial discretion
Unilateral change

bitrator McCatiree in case number
W0G-5G-CO61

[

Past practice of the clothes allowanee to the 35PU
Techmicians at Salem Oregon became binding.
Emplover unilaterally initiaied this beaefit to the
emplovess.

The Employer discontinued the practice unilaterally
where a binding past practice had been established.
Although in some insiances the emplover may
discontinue a *gratuity” here the matter is a *working
conditien. o

=



The Practice Has

Clarity and consistency

Longevity and repetition
Acceptability

Functior: / Implement silent language
Evolved into a benefit

Develop from choices made by the employer
in the exercise of its managerial discretion

Unilateral change

[Tt N S ¢ |

a3

~Arbitrator Jonathan Dworkin m case
Cl1C-4K-C1R8134

while distributing mail to customer boxes was ended
after twenty two years,

£ The practice was formed to settle a grievance.

O The Joplin Postmaster held his position for ten years
before he questioned the safety of the practice.

o A benefit of employment was removed.

o The practice continued in an unbroken pattern
spanning several collective bargaining agreements.

The Practice Has

Clarity and consistency

Longevity and repetition
Acceptability

Fanction / olarify Contract language
Underlying reason / formed to settle 2
grievance

Evolved iifte-a benefit of eraplovien
Unilaterally discontinued .

[N I T R
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Jonathon Dworkin In case number
C4C-4A-C1805

o Three builetin boards had been assigned 1o the APWU fora
long timeand were always recognized as belonging to the
Union.

1 Management urnikterally removed the APWU budlatin boards
and placed them in difierent locations throughout thefacility.

13 Hs purposes were (o elliminate eye-sores and aeate
orderingss.

G The practice was @ mutual understanding between the parties

on how the silent portion of Article 22 would be interpreted

for that facility.

It Siled in the contractual gap prescribing thenumber of

APWLU hullatin boards reguired by Articie 22 for that

particular facility.

£

The Practice Has

Clarity and consistency

Longevity and repetition

Acceptabihty

Function / Clarify ambiguous language

0 T 6 T o S

Ernest Marlatt in case number
S4C-3U-C24483

o1 As far back as anyone could remember manual distribution
§§ % clerks ot the Pasedena Post Office were allowed 1o bying
drinks to ther cesss and consume them there.

Aanagement advisad thar beverages were are Creating @

probiém i the work aress. And I not property sreated, would
be eliminated from workreom floor.

#25 There was no change in conditions atthe Post Office which

would impad on the continuation ofthe privilege”

0 An wmwritten practice in existence for & substantiat paied of
time and is s benefit to the employees bocomes partof the
conivact.

ol



The Practice Has

FA T O T

]

Clarity and consistency

Longevity and repetition
Acceptability

Function / clarify Contract language

Underlying reason / Develop from choices made by
the emplover in the exercige of its managerial
discretion.

Evolved into 2 benefit
Unilaterally discontinued

Sarad D Jay in case number
EQOC4EC040185553

11 Fargo post office, employees on the overtime list

o In 1996 an additional phone number could be used

were contacted by telephone and offered overtime
opportunities.

for cali-ins.

Employees listed the bowling ailey number as
their second number and it was routinely used by
management.

Management notified the Unien during a labor-
management meeting of their intent to only list
one number for evertime call-ins

The Practice Has

[T N W O

[

4

Clarity and consistency

Longevity and repeiition

Acceptability

Function / Implemen: silent coniract language
Underlying reason / Develop from choives made by
the employver in the exercise of its managerial
discretion.

Evolved intt condition of employment
Unilaterally discontinued




Grievance Denied !

o Sovou go through all of the JCIM language and
management still wants to change/end the practice
what do vou do?

DOCUMENT,
DOCUMENT,
DOCUMENT!

Document

£}

Fow long has the practice been in place?

Is there a clear contractual or negotiated rule
regarding the practice?

When did the practice change?

Why did it change?

Obtain documentation from management why
the practice ceased.

o Witness statements or interviews (history)

o

For W R

Document

[

Interview senior employees/ former ynion stewards/
rerirees / other craft members

hanagement interviews of slments

LIOU provisions {if applicabie)

1 ahor-Management minutes / local history
Management dociments of COTTESpONGENTe
expressing the past practice

Proposals if bargaining took place on change
Orievanse seftloments

[

[ )

[

3



Argument

r3 Show how the practice meets the elements
listed in the JCIM.

o1 Discount any arbitration cites that do not
support our theory of the case.

o Show that our arbitration cites are after the
JCIM or are mentioned in those awards to
support their decision in that award.

GO GET ‘EM

20



Past Practice Arbitrations

Arbitrator

Philip Parkinson
Kenneth McCaffree
Johnathon Dworkin
Johnathon Dworkin
Ernest Marlatt
Sarad D. Jay

Case Number

€90-C4-C93014395
WOG-5G-C961
C1C-4K-C18134
C4C-4A-C1805
S4C-3U-C24483
E00-C4E-C040185553

AIRS Number

23949
21678
4480

11492

42319






in the Matter of the Arbitration CASE NO:  CO00-<40-C 93014395

between DATE OF HEMRING: Pelwuary 2, 1995

UNITED STATES POSTAL SERVICE DATE OF AWARD: February 13, 1985

Cincinnati, O
and

AMERICAN POSTAL WORKERS UMION,
AFL~CIO

Bl e i R e e

PEFORE

PHILIP W. PARKINSON, ESO.

ARBITRATOR

kepresenbing bhe APWD - Hayne Bert ;
Hational Dus




I. THE GRIEVANCE
py letter dated April 22, 1592, five (5} Self Service
postal Technicians (SSPT) were informed by the Manager of

perscnnel Services of the Cincinnati, OH Post Office of the
United States Postal Service {(hereaftex referred to as the
"postal Service®) that action would begin to discontinue their
uniform allowance as of May I, 1992. Thereafter, a grievance
was filed on their behalf on #May 13, 1992, by the Greater
cincinnati, Chic Area Local Union of the American Poatal HWorkers
Union (hereafter referred to as the *uUnion"). The grievance was
denied at Step 1 of the parties' grievance éfocedure and
thereafter set forth at Step 2 on their grievance appeal form.
This appeal form is dated May 28, 1992 and alleges that:

on May 1, 1992, after receiving lstters on April 20,
informing sspc  Technicians that their - clothing
allovance would be with drawn, the clothing allowances
of the SSPC Technicians were with drawn in spite of
having received them since the jobs inception in 1982
and 1983. Technicians are in the public eye more than
four hours a day and such are regquired to wear a
uniform, even though there ig no category of SSPC
pechnician in the allowance progras. {sic}

The grievance also contends that as a result of this action the
Postal Service violated Articies 5, 15, 19, 26, and 37 of the
parties' Collective Bargaining Agraemanti and as the corrective
action, they reguest that the clothing allowance be restored to
the SSPC Technicians and that it be upgraded to include cutaide
garments. A Step 2 meeting was held on December 10, 19%2, and
on December 14, 1992, the Postal Service denied the Step 2
appeal atating that the Employee and Labor Relations Manual
{ELM} "does not specify Self service Postal Technicians to
receive a uniform allowance. until such time that the BLM would
be revised to include the self Service Postal Techniclans,
uniform allowances will net be sstablished or contioued.”

Fooltnote 5

L. LGREEMENT between the United Statss Postal Service and the
smerican Postal Workers Unicn, APL=CIO, 1990-19%4, {hereafiter
referred to as the *Agreement® ).

mf




Following this the Union filed exceptions to the Step 2 answver
noting that the ELM at Section $31.2, et. al., lists duties of
the window clerks for SSP Technicians. They point out that past
practice has been clearly established over the past decade.
They also felt that the following facts wvere not taken into
consideration in arriving at the deciaion:

EL 303 - Qualification Standards for Bargaining Unit
Positions has the same language regarding appearance
for SSPC Technicians as for Window Clerks under
*ADDITIONAL PROVISIORNS™.

Subsequently, the Union appesled the case to Step 3 on the basis
that they had received uniform sllowance since the jobs
inception in 1982 and 1983 and that the Technicians "are in the
public eye more than four hours a day and such are reguired to
wear a uniform, even though there is no category of SSP
technician in the allowance program.™ They also contend that
there were vioclations of the Agreement and list the same
provisions as in their Step 2 grievance. The Postal Service
then issued a denial of the grievance at Step 3. In the Step 3
denial of September 14, 1993, the Postal Service points out that
$32.11 of the ELM cutliines those employees who are entitled to
cniform allowance and that the SSP Technicians are not listed.
Accordingly, the Postal Service denied the grievance.

The case was then appealed to arbitration and the
undersigned was appointed to hear and decide the case. &
hearing was held on February 2, 1995 at the Postal Facility in
Cincinnati, OH. At the hearing the parties were afforded full
spportunity te present evidence, both oral and written. to
cross-examine the witnesses, and to argue their respective
positions. at the conclusion of the hearing the record was

closed.

Ii. BACKGROURD
My, Jim Zisgler has worked for the Postal Service for

some eighteen {18} years. Currently he works as & Self Service
vending Technician and has worked in that position fox
approximately ten (10) yesrs startimg in 1984. Re said thet the

o Gee
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S5PT's are an alternative stamp source. since the Postal
sService started using machinery they service the eguipoent.
They stock the machines and repair the machines. Mr. Ziegler
said that they are both clerks and wmechanics. Their duties
include the whole range of the operation of the equipment,
including supplying the stamps, the accounting procedures. and
the monetary aspects. The machines are located in post office
iobbies, major hospitals, suburban shopping centers, dJowntown
office buildings, and other public places. BHe said the machines
are large and have many sharp edges and that vhile repairing
them an SSPT is constantly in gifferent positions while working.
currently there are five (5) SSPT's servicing cincinnati. Each
of them has a certain route which they divide within the city.
All of the machines that they service are in view of the public.
They service machines according to the need and volume and it
was his testimony that he spends about five (5) te seven {7)
hours a day on his route. Currently they usze a Postal Service
vehicle, but in the past they used their own vehicle and even
now they occasionaily will use their own vehicle. Mr. Ziegler
said that wvhen working on a machine there iz no way the public
can identify them as a postal employee. ‘The five {5) 38sp1's
take in, in any cone {1} year, about four {4) million dollars
according to the witness. Mr. Ziegler pointed out that on an
average week he spends two-thirds of his time in front of the
public and one~third of it is in the office with the accounting
end. This would include the book work. replenishing his stamp
stock, etc. when he bid on the Jjeb. he said that the bid
specified a uniform allowance. He stated that after the
allowance was taken away from them, their station manager gave
each of them two {2} shirts. The station manager “took this
upon himself.® Mr. Ziegler testified that he iz often times
approached by the public while he is at & machine. Sometimes
people will guestion why he is taking wmoney Out of the machine
hecause there is no way the public knows he is a postal Service

2mployee.
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When questioned how often he gets ob the floor for
repairs, he said several times a month. He alsoc noted that he
nas nothing with the Poatal logoc on his person. However. from
the old uniform allovance he still has some shirts. He added
that his bid position specified Wwindow Clerk, but he does not
work as a Window Clerk. Hhen guestioned why the station manager
gave them TWo {z) shirts after the uniform allowance wvas
discontinued, he said because they had grieved the matter. ©On
redirect—examination ¥r. Ziegler testified that when he bid the
job, window work and distribution wvaa also part of the bid, but
he does not do vindow work. He gaid that occasionally he will
do distribution work as needed. He estimated that the
distribution work he does includes parts of two {2} or three (3}
days for a total of six (6} hours in a twe (2) month pericd.

Mc. Ropald Clark has worked for the postal Service for
twenty-nine (29) years and as a SSPT eince 1984. He said that
he spends on the average about six (6) to eight {8) nours & day
in the public eye. four days a week. one day a veek he stays in
the office to count money, 4o book reporta, etc.. unless he is
paged to do @ repair or has s0me problem on a machine for that
particular day. He stated that many times he has come intoc &
icbpy and sees somebody having trouble with a machine in
obtaining stampa. They don't know whe he is when he goes to XY
to help them. BHe also said that the clothing allowance was on
+he bid when he started the job. Hr. clark testified that the
station managet supplied him with two {2} shirts after they tock
away the clothing allowance.

1t was stipulated by the parties that the Union hes
ather witnesses available and they would say that they spend
rwenty-four (24} to thirty {30} hours & week in the public eye.

#r. Richard Gargasd nag worked for the postal Service
faur come sevenbesn {17} years. se is currently a Human
Resouices gpecialist. Hia dAuties inciude placement and
maintenance sperations. He =aid that the degignation accivivy
code in the sysienm that the Postel Service uses would socept B
uniform allowance for a full-time eierk, but later ©0 it was

el




discovered that the SSPT's were gebting uniform allowances in
error. The Postal Data Center im St. Louis notified theam that
this group of individuals were not entitled to the uniform
allowance, s¢ rather than recoup the monies they simply stopped
the uniform allowance. Once they discovered the error they had
a responsibility to fix it. It was hie testimony that the ELM
does not specify that the SSPT's are to receive a uniform
aliowance. He said it was not & local decision to discontinue
the allowance, but it was an error that they had to fix. On
cross-examination, Mr. Gargana explained that in 1380 they would
send papers and mail to Minneapolis and other Data Centers and
it would be keyed there, however, in 1986 they "went on line"
and no longer did things manually. He nov has direct access to
the St. Louis Postal Data Center. The system stated that the
SSPT's were not entitled to uniform allowance and that they wvere
informed on a local basis level that they had made a mistake.
Mr. Gargana further explained that the St. Louis PDC handles
uniform allowance. They administer the uniform allowance and if
they "goof"™ locally and the Data Center says you can*t do this,
then they have no choice~they must stop. Hr. Gargans said that
the ELM states who would get a uniform allowance and anyone
cutside of that does not gt it. He also said, on
cross-examination, that they cannot over-ride the PDC Systeam in
st. Louis. BHe emphasized that the SSPT's had uniform allowance
in error and they took it avay because St. Louis said that ve

could not give it.

IXi. POSITION OF THE PARTIES

A. UDHION

The Union claims that the Postal Service hasg violated
rhe Agreement at Article 26, Sections 3 and 5, inzsmuch a5
vhere you have programs in effect they are teo e continued.
They alse allude to the Employee and Labor Relastions Hanual
{EL¥] at 931.21, Sub-Sectiom {=a]. Phe Unicn coantends LThat
employees must present a neal appearance Lo the public. In this

G




case there are five (5) people who are in the public eye at
least six (6) hours a day. They often come in contact with the
public. It is important to be identified as a Postal employee
more so than even a Window Clerk because when you are servicing
a person as a Window Clerk, they know you have to be a Postal
employee. However, if an employee is taking money out of a
machine, it is important that the person is identified. The ELM
condones this and also provides that an employee look
professional. They alsc allude to the PO-102 Handbook at
Section 922.4 which codifies that servicing personnel must look
professional at all times. 1f they are excluded from uniform
allowance then. according +to the Union, the PO-102 is
meaningless. The Unjion feels that uniform allowvance should be
given to these five (5) employees irrespective of the Postal
Service's witnese who thought he couldn't get it in the sysaten.
They point out that the Postal Service did not bring in the
manager who made the decision to discontinue the uniform
allowance and there is no evidence to show that anybody outside
the office made the decision to discontinue the uniform
allowvance.

Phe Union argues that there is a long atanding past
practice which constitutes a binding agreement. Additionally.
it was part of their bid posting and they were told that they
would get a clothing allowance. They point out that since 1982
there were three (3} Rational Agreements negotiated and the
practice was continued. The Union alludes to an arbitrator’s
decision which they contend is identical to the case before this
arbitrator. They conclude that the practice is unequivecal.,
clearly enunciated and acted upon. It is a binding portion of
the Agreement and cannot be taken away. The Union reguests chat
the grievance be granted in their favor and that the <clothing
allowance be returped to the iadividuals retroactive to the dats

it was taken away from them.

e
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B. POSTAL SERYICE

The Postal Service alludes to the testimony of their
wvitness who said that originally it was an erroneous practice to
provide uniform allowance. Furthecmore, they said that the
allegation of the grievants that the uniform allovance was part
of their bid is unsupported. The ELM aspecifiea certain
categories for uniform aliowvance and the SSPT is not one of the
employees listed. The Postal Service contends that if the
parties had intended the S5PT's to receive uniform aliovance
they would have negotiated it. The employees were notified
properly and despite the fact that the Union relies on the
po-102, they point out that this says that servicing persons
should have a uniform allowance. put this does not mean that
they must or will. The term should i= an indeterminate word and
the section furthermore &lludes t& the Employee and Labor
relations Manual (ELM) at section 930. The Postal Service
submitted three (3) arbitration decisions in support of their

position.

I¥. PERTINENT PROYISIONS OF THE AGREEMENT
ARTICLE 19 — HANDBOOKS ARD MANUALS
ARTICLE 26 — UNIFORMS AND WORK CLUOYHES
Section 3. Uniform Entitlesent Contiapation

Employees who  are currently furnished unifoxms
pursuant to the contract program shall continue to be
so entitled. Such uniforms shall be issued in &
timely manner.

¥, OPINIOR
rhe Union believes the issue to be whether the Postal

Service violated the Collective Bargaining Agreement andfor its
attachments whesn I eliminated the long standing practice of
providing clothing allowance to the SSPC Technicians and if =m0
wnat is the appropriste remedy. 1t is noted that the Poatal
sgrvics agrees that the Union has 12id out the issue properly-
however, the disagreemant. according te the Postal Service,; is
whether Section 930 of the ELM provides for uniform allowvance




for the five (5) employees involved in these grievances. The
Postal Service points out that they do not fall into those
categories which specify uniforam allowance. Bince it was an
error, the allowance cannoct continue even if it is a past
practice if it viclates the Agreement. On the other hand, the
Union argues that these technicians meet all the criteria
necessary to receive clothing allowance. They point ocut that
they meet the public more thanm 50% of the time and also . the
nature of their work is such that they are entitled to uniforms.
the Union further points out that this has been a long standing
practice for more than ten (10} years that vas authorized by the
Postal Serwvice.

There are several  factors iavolved in the issue at
hand which persuade me that the Union‘'s claim for clething
allowance for the five (5) employees involved herein is a proper
request. Initially and relevant to the case is the fact that
these SSPC Technicians service the city of Cincinpati and, as
such, they are visible in many public locations sach as major
hospitals. the suburban shopping centers, the downtown office
buildings, and the many Postal Service lobbies. These enployees
are putting their beat foot forward in view of the public in
woth servicing the stamp machines and the repair of the
machines. They are highly visible and most of them spend the
majority of their work week servicing their particular route in
Cincinnati. It seems to me that it would be good business for
the @ublic to be aware that 2 per=zon whe is dealing with these
machines, whether it be the monetary, the repair part or the
stocking part, be identifiable to the public.

Although the Postal Service claims it vas never proven
that when the employees accepted the bid position. the vniform
ailovance was pari of such bid, pevertheless it was not zvefuted.
and the trestimony asppeared Lo be credibls. Conaseguently., when
#r. Ziegler, for exemple, came on board as & SSPC Technician in
1984 and he accepted the bid for the job, his unrafoted
testimony was that the bid specified uniform allowance.
Subsequently, he had the uniform sllovence for some eight (8}

B
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years before the letlter of April 22, 1992, wvhich informed him
that it would begin to be discontinued as of May 1. 1992.
Despite this, their station manager. subsequent to the
discontinuance, provided each of them with twe (2} shirts. The
Station Manager also made a ples on behalf of the Technicians
for a restoration of their clothing allowance. In a letter to
the Labor Relations Departaent, he stated, among other things.
that *"We are well awvare that the SSPU's generate millions of
dollars per year in postal revenue, and requires constant
maintenance along with customer interaction. I think that ve
should recognize that a uniform allowance for SSPU Technicians
is a small price to pay for prefessionalisn when compared to the
revenue generated or the cost of a grievance.” {mic}

although the Postal Service alleges that the uniform
allovance was given Go the Technicians in error, such an
argument is diminished vhen one considers that for some ten (10)
years the Technicians received this allowance. This type of 2o
called error is not one which is subtle or undetectable inasmuch
as the Technicians wore on their person the benefit of the
allowance, and it was vell known 1o everyone. conseguently, one
must look to Article 26, Section 3 which states that “Employees
who are currently furnished uniforms pursuant to the contract
program shall continue to be so entitled.™ The Union correctly
points out that during this period of time there were three (3)
collective bargsining agreements negotiated and during the same
period of time the wechnicians received the uniform/clothing
allowance. surthermore., Lhere is ao dispute that this benefit
constituted a long standing practice. It was condoned by the
postal Service for a number of years., it vas an obvious benefit
that &1l parties were aware of, and the Posatal Service acted
upon it by providing the benefits for all these yeara. Hence iv
nas all the attribotes of a past practice ghich in =ffect has
ripened into one that iz binding.

The Postal Service in its defense allindes to the
Employee and  Labor pelations Manusl {BLM) provisions.
interestingly anéugha the EBLM., at Section 322.41 stateas that,

-




vServicing personnel loock professional at all times since they
are a representative of the postal Service. The servicing
persen should have a uniform allowance in accordance with
Employee and Labor Relations Banuval {581.21}.% The rechnicians,
of course, would meet the desire of the Postal Service pursuant
te this requirement, i.e., that they look professicnal at all
times if they continued to receive a uniform allowance. On the
other hand, the Postal Service alludes to Section 932 of the ELM
which they point out, does not include the &8SPC Technicians.
This section is the uniform requirements section and has a list
of those employees who receive work clothes and/or contract
uniforms. Although the techmicians are not listed vnder these
provigions. they likewise, are not excluded. On the cother hand.
the purpose in the scope of the work clothes and unifora
sllowance section indicates that gniforms are provided to
certain employees because they provide immediate visual -
jdentification with the USPS toc the public and also to project
an appearance to the public which is neat, professiocnal. and
pleasing. The ELM goes on to state that work clothes are
provided to certain employees, “when it is important that they
be recognized and jdentified with the USPS, work clothes are
provided for enployees who work in public view.® Conseguently,
the ELM, in this arbitrator's opinion, places these employees in
a category which falls vithin the purviev of its spirit and
intent and as such, they should receive the uniform allowance.
Both parties submitted arbitrators' decisions in
support of their position; however, the Union's submission ¢f &
case by Arbitrator Kenneth M. HcCaffreez appears to be precisely
what is involved in the instant case. In that case two {2) SSP
Technicians had received ¢lothing allowances fOr S0RE mizteen
(16} and ten and one-halfl {10%} years respectively and then iv

was discontinued. tn his decision, ths arbitrator granted the
Footnote
2. United States Postal Service {Emplover Service) and

Americmn Postal Workers Union, Eaism (or) Ares Local (Unjcn,
ABW0), February ii, 1593, € p- / and 6.
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Union's grievance and restored the clothing allovance to the

employees on the basis that there was a past practice which was
binding in nature to the Postal Service. He alsc stated thal
pursuant tc Section 830 of the ELM, the “Absence of any specific
mention of the SSPU Technician is not crucial, because it is not
among those for whom the Employer reguire special clothing.”
The arbitrator stated that, "The absence of such a listing i=
not a prchibition against the Technicians receiving the
appropriate clothes if the Employer believes that such &
practice was appropriate in certain instances.™ He noted that
"The practice was unequivocal, clearly enunciated, and acted
upon, readily ascertainable over a reasonable pericd of time as
a fixed, and established practice accepted by both parties and
not prechibited by written agreexent between the parties.” This
reasoning is, in my considered opinion, logical and the case is
clearly applicable to the instant situation. Therefore, for all
of the above reasons, it is @y determination that the five (5)
employees involved herein should receive uniform/clothing
allowvance and conseguently the clothing allovance should be
restored to these five (5) rechnicians. Their request that it
be upgraded to include outside garments is denied. It must be
pointed out that the Union specified that this case applies only
to these five {5} employees who weet the criteria toe receive the
allowance and not to any other rechnicians who may or may not

have an allowandce.

ARARD

The grievance is granted to rthe extent that the
clothing allowance be restored to the five (5} SS8P Technicians

apecified in this case.

. e
PHINP

®. PAREIRSON

February 13, 1985
washington, Pennsylvanis
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Grievance sustained. Hanagement violated the Rational
Agreement when it rescinded the S8PU technician employees
uniform/Work Clothes Allowance on June 28, 1981.
Employer dirscted io make the employees whole for any
joet benefits of the Clothes Allowance since June 28,
1991 and to continme such benefit at Salem Oregon Post
office until Hovesber 21, 1994 or umntil the parties te
the hgreemeni sball agree otherwise.
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OPINION, DECISION AND AWARD
JINTRODUCTION

These proceedings concerned a grievance over the elimination
of a clothing allowance for two SSPU Technicians by the Employer on
June 28, 1991. The Union alleged a vioclation of Articles 26.3,
26.5 and various sections of Handbooks and Manuals because these
two employees have been provided a clothing allowance since awarded
these jobs several years ago. The Employer contended that the ELM
excluded the SSPU position employees from those who are entitled to
2 clothing allowance. When the issues in dispute counld not be
resolved in earlier steps of the grievance procedure, the Union
appealed to arbitration and these proceedings ensued.

The parties confirmed that no issues of arbitrability existed.
Accordingly, the arbitrator gave the parties full and egual
opportunity to examine witnesses, offer docusmentary evidence, and
otherwise to make known their respective positions and argquments
thereon in the matters in dispute. These witnesses testified under
oath: Ian Travers, SSPU Technician; Steven Pedigo, SSPU Technician;
and Terril)l J. Nigyg, Postmaster at Albany, Oregon, previously,
Manger Customer Services. The arbitrator accepted these exhibits.

J-1. National Agreement.
2. Moving papers, eight pages.
3. Ltr, Loprinzi to Humphreys, 6/27/91.
&. Ltr, Vegliante to Middlebrooks, 5/23/81.
5. Handbook PO-102, Chapter 9.

6. ELM, Section 930 Work Clothes and Uniforms.
7. Handwritten Statement by Travers and
Pedigo, 8/29/91, two pages.
8. USPS Grievance Summary, Btep 1.
9. Standard Position Description for SSPU Techmician.

G-1. Ltr, from Schroeder on Image Guidelines, 9/28/89.
2, Step 4 Resolution re B7C-NA-C 50 and 62, 7/13/92.
3., Lir, Heill te APWU HBA’s, TiYII90.

E-1. Ltr, Valenti to Ross and Thompson, 3718780, four
pages .
fhe parties made closing oral arquments. The arbitrator taps

recorded the procesdings soclely to supplement bis written notss.



pid Management violate the National Agreement when it
rescinded the SSPU Technician esmployees Uniform/Work
Clothes Allowance on June 28, 1991? If so, what is the
appropriate remedy?

APPLICABLE AGREEMENT PROVISIONS
ARTICLE 25-881?0%338!3%(:10‘1‘335
Bection 3. Upiform Bntitlement Continuation

Employees who are currently furnished uniforms pursuant
to the contract program shall continue to be so entitlied.
such uniforms shall be issued in a timely manner.

section %. Program Continuation

™he current Work Clothes Program will be continned for
those full-time maintenance, motor vehicle and clerical
employees who have been determined to be eligible for
such clothing based on the pature of work performsed on a
fyll-time basis in pouching and dispatching units, parcel
post morting units, bulk mail sacking operation, and
erdinary paper sacking unitg....

ARTICLE 12 - HANDBOOKS AND MANUALS

Those parts of all bhandbooks, manuals and published
regulations of the Postal Service, that directly relate
to wages, hours or working conditions, as they apply to
employees covered by this Agreement. Shall contain
nothing that conflicts with this Agreement, and shall be
continned in effect except that the Employer shall have
the right to make changes that are not inconsistent with
this Agreement and that ave fair, reasonable, and
equitable. This includes, but is mnot limited to, the
postal Service Manual and the F-21, Timokeeper's
Instructions.

Cartain parts of Handbook PO-102 and of the ELM ave reproduced
below as appropriate. The Union cited Sections $31.2, Purpose and
Scope of Entitlements and Allowances for Work Clothes and Oniforms,
and the fagt ©That many categories of ewployees are graphed
sllowance if in the view of the public for & hours per day, as
found in Section 832 Regular Oniforms. The Employer cited lists of
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assignments in Section 932 and specifically Section 932.11,.12 and
.13 on the absence of S55PU Technician from those lists (J 5 and 6}.

FACT SUMMARY
Employee Travers had been a S8SPU Technician for over 16 years.

Buployee Pedigo had been one for 10.5 years. Both employees were
awarded these positions through regular bidding procedures, and in
both cases, the bid had indicated that a clothes allowance was
inciunded. Both employees had received clothing allowances since
each was awarded the SSPU Technician position.

On June 27, the Employer advised supervisors that clothes
allowance for SSPU Technicians was to be discontinued (J 2, 4).
Accordingly, the supervisor of empioyees Travers and Pedigo advised
these employees that the clothes allowance was discontinued as of
June 28, 1991.

The Union grieved the Employer’s decision tc¢ cancel the
clothes allowance, amnxi allegad that these employees “are in the
public eye” more than 50% of their work day and also do service and
repair work on vemiing equipment as part of their duties. The
latter qualifies as "dirty work™ and entitles the employee to a
work clothes allowance (J 2, p B). The Employer denied the
grievance at Step 2 and contended that the ELM and Handbook 102
failed to provide such allowance for SS5PU Technicians. After
appeal to and denial at Step 3, the matter came to this
arbitration.

Other aspects of testimony and further details in exhibits ave

get forth below as appropriate.

i. Ynion. The Unior claimed that the cancellation of the
allowances for work clothes for SS5PYU Technicisns was s violation of
the Hational Agresment. According to the Union, the Agrsement
provides for the continuation of the clothes allioveance. ihe
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allowance has been a past practice for a long time, recognized and
acknowledged by all parties. It was a part of the bid job
description. In addition, the Union maintained that the SSPU
rechnicians met the essential criteria for work clothes allowance
set forth in the handbooks. These employees worked 20 hours per
week or more in full view of customers and the public. It was
sssential to give a positive image of the Service. Alsc, those
employees perform off site meter settings, clean areas wvhere
machines are located, as well ae service, maintain and repair the
machines. The Union cited other groups who received the allowance
and were in the public view no more than these technicians.
Finally, the Union pointed out that the langnage of the Agreement
at Article 26 supersedes the language in the handbooks and mannals.
Oon this basis, the continuation of the allowances were mandated by
the parties in the Agreement. The grievance should be sustained,
the employees made whole, and the allowance continved for these
S5PU ‘Technicians.

2. Emplover. The Employer contended that the canceliation of
the clothes allowance for the technicians was consistent with the
Agreement. Although the Service is concerned about its public
image as reflected by employees, the Ruployer contended that the
ELM at Sections 930 thur 938 provide for Uniform and Work Clothes
Allowances for those employees in the “public eye.®™ The SSPU
Technician is not listed in the ELM as 2 group to receive a clothes
allowance. Furtber among those who may receive svch an allowance,
entitlement depends upon employmenti at least balf the day, or fouyr
houre per day, five days & week in the public‘e view. BHere, the
Employer contended that the work of the SSPU rechnician usoally
vemoves them from public contact or view. Also this category of
worker has little “dirty work® im the servicing of the self service
units, even though some employees do get an allowance for work that
iz unuvsnally dirty. Finelly, the Language of Article 78 and
Handbook 1062 refer to the program set ocub in the ELM. Thus the
asheence of the SEPY Technicians in the categories found in the BIM
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provide a basis for the Employer to discontipue the allowance
without a violation of the Agreement. The grievance should be
dismissed, the Employer concluded.

DISCUSSION

I comncluded that the Union position should prevail in the
instant case, and accordingly I sustained the grievance. The
following considerations led to this conclusion.

the crux of this issue was the long standing and mutually
accepted past practice of the parties in providing a clothes
allowapce to SSPU Technicians at the Salem Post Office over and
against the absence of any mention of the entitlement of this
category of employee to a clothes aliowance in the RLM or else
where in the Agreement. :

Clearly the past practice was recognized and accepted by both
parties. The clothes allowance was made a part of the bid job
description, and has been continued without intexruption for over
15 years, and through the negotiation of at least five agreesents.
The employees affected at Salem continued to receive the allowance
after the completion and effective date of the current Rational
agreement. In all respects, the practice must be regarded as
clearly understood, followed consistently and accepted by both
parties over a long period of time.

The issue focused further on the binding nature of the past
practice of providing clothes allowance to these employees, im the
absence of any mention expressly of the SSPU Taochnician in the
applicable sections of the ELM. In the first place, these
employees met the broad guidelines under which certain categories
of workers were required to wear uniform and work clothes. The
*jevel of visibility to the public™ has substantial as provided in
the ELM, Section $31.13. Although some disagreement existed between
the employees and their sapervisor on this matter, on balance, i
concluded that these technicians were in public view the requisite
aumber of hours per week, on & regular basis, that wonld ordiparily
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entitle them to the work clothes allowance.' Employee Pedigo
testified that he spent no more than three hours per day inside the
post office. Although employee Travers stated that hie hours in
the public view varied from week to week, be alleged that on
average abont half was what happened. In addition, both noted that
servicing meters sometimes took extra time, and in the case of a
repair problem, most of a day could be spent with one of the
machines at a public location.

Second, the ELM represents a regulation drafted and enforced
by the Service, and once in effect, became incorporated in the
Agreement through the provisions of Article 19. Bere the Employer
adopted certain guidelines, rules and requirements concerning
gniform and clothes allowances. Section 932 is entitled "Uniform
Requirements.” Section $32.1 is headed “Employees Required to Wear
Uniforms and Work Clothes.”

Although the provision of uniforms and work clothes benefits
the employee, the emphasis in Section 930 is toward maintaining an
appropriate image to the public, a goal of the Service. Bence, the
regqulation assumes an Employer purpose in addition to the provision
of a benefit to an employee. Under these circumstances, the
absence of any specific mention of the SSPU Technician is not
crucial. The SSPU Technician is not among those for whom the
Bmployer requires special clothing, as the uniform of the letter
carrier or that of the window clerk. Bub the absence of such a
ligting is not a prohibition against the technicians receiving the
appropriate ciothes if the Employer believed that such a practice
was appropriate im certain instances.

The language of Article 26 leaves the above analysis

11 relied here on the provisions in Sections $32.1]1 and .12
that called for four hours per day, five days per week, im the
public view as the basis for requiring uniforw and work cilothes.
whese guidelines applied to clerks, primarily, although scee motor
vehicle operators were included as well. The job description of
the SEPT Technician calls for work as a distribetion clerk, window
clerk or a combinastion of both, from time to time (J 9.
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undisturbed. article 26.3 requires that “employees who are
currently furnished uniforms pursuant to the contract program shall
continue to be so entitled.™  Article 26.5 provides for the
continuation of the Work Clothes Program. Both of these provisions
cover only those employees whom the Employer requires to wear
aniforms and work clothes, and had dome 80 previonsly under the
uniform and work clothes program.

The past practice of the clothes allowance to the SSPU
rechniciane at Salem, Oregon became contractually binding under the
circumstances here. The fact that the Employer may have
enilaterally initiated this benefit to these employees does not
necessarily give the Employer the right to cancel the allowance by
ite unilateral decision. Even though the Ewployer found that its
purpose for the provision of the clothes in these cases was no
longer being served, and justified the discontinuance of the
practice, the Employer’s decision failed to recognize the "benefit”
to employees. The practice was "(1) unequivocal; {(2) clearly
enunciated and acted upon; (3} readily ascertainable over a
reasonable period of time as & fixed, and established practice
accepted by both parties,” and not prohibited by a written
agreement between the parties.” Although in some instances, the
Employer may discontinue =a "gratuity,” bere the matter is a
*working condition.® Further, unilateral action to discontinue
past practices may occur where legitimate functions of managemant
and the methods of operation or direction of the working force are
at issue. Bere the past practice arose to RO such level of
significance. Rather, the concern was with the maintenance of an
employee benefit as a nominal working condition.?

accordingly, ¥ concluded that the past practice of providing

nes Elkouri and ¥lhouri, 4th ed, How Arbitretion Worke (BNE,
washington, 1985 p 439.

rhe parties may wish to refer ©o Elkouri and Elkouri, op cit.
at pages 440 ff. for a more sxtended discussion of these issues.
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a clothes allowance to the SSPU Technicians at Salem became a
binding condition of the Agreement and independent of the
provisions of Article 26 and the EIM. The Employer was not
privileged to gdiscontinue the practice unilaterally where such a
binding past practice had been established. Thus, Management did
violate the HNational Agreement when it rescinded the BSSPU
Technician employees uniform/work clothes allowance on June 28,
1991.

One matter remains. Emplover Exhibit 1 and Union Exhibit 2
affirms that the parties bhave and or are discussing revisions of
the ELM. Only Employer Exhibit 1 deals expresaly with the EIM,
Section 920 on Work Clothes and Uniforms. This exhibit, which is
a letter from the Employer to the APWU, states affirmatively that
the position of SSPU Techniciam is “currently not entjtled to a
clothing allowance.® Although a reasonable presumption exists that
the Union has not disagreed with this statement, the matter leaves
the nature and character of the binding past practice discussed
ahove unaffected, under the circumstances of this cese. The ELM
and the Agreement do not prohibit the furnisking of a clothing
allowance to these technicians. Accordingly, the past practice is
binding and not a violation of the Agreement, nor pecessarily
inconsistent with it. The Employer is still bound contractually te
provide the clothes allowances during the term of the current
Agreement.

Obviously, a party tc an agreement may not be regquired to
continue a practice or custom beyond the term of an agreement
without the parties putting the conditions of the past practice
into the written agreement. Various letters and discussions, as
evidenced in B I and U 2, serve notice to the Union that changes
shall be made st the end of the current Agreement or as ostherwise
way be agreed between the parties in the interim. Until thess
eventnalities, the Employex is bound by s past practice to coptione
the clothes allowance for SSPU Technician at the Salem Fost Office.
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DECISION AND AWARD

After study of the testimony and other evidence produced at
the hearing and the arguments of the parties on that evidence over
the issues in dispute, and on the basis of the above discussion and
conclusions, I decided and award that management did violate the
National Agreement when it rescinded the SSPU Technician employees
Uniform/work Clothes Allowance on June 28, 1991. Because of this
contract violation, the Employer is directed to make the employees
whole for any lost bepefits of the clothes allowance since June 28,
1991, and to centinue such benefit at the Salem, Oregon Post Office
ontil Hovember 21, 1994 or until the parties to the Agreement shall
agree otherwise.

Respectfully Submitted
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BACKGROUND OF DISPUTE

Twenty-two years pgo, In 1963, Management of the Jjoplin, Missourl
Post Office lssued 8 directive prohibiling clerks from using stools while
distributing mall, The employees protesied, the matter was discussed, arvd &
settiement was achieved allowing the clerks roiling chairs of the kind com-
monly used by stenographers and Lypists. [t Is unclear whether the chalrs
were "authorized® by the Posial Service at the time; there Is evidence that
they may have been purchased from an offlcial postat catslog. in sny event,
the Joplin clerks continued to distribute mall from these chairs .f.°.!' o

uninterrypted period of twently yesrs. The practice was In place before the

Postal Reorganizstion Act, and It remsined in effect during each Collective
B argaining Agreement subsequent to passage of the Aci.

In February, 1983, s Postal Service methods improvement team sur-
veyed the Joplin Post Office and made & number of suggestions for enhancing
security, :afety'i and efflclency, Remaving the stools and recuiring empiog-
ees o stand while distributing to hoxes were among the team's recommend;\-'
tions. The Joplin Posimasier complied. On March 18 he notifled Tour 3
clerks that they would ne longer be provided with chairs or stools in the
box seclion.

‘ The Unlon responded by Inltisting this grievance which demands that
the chairs be refurned. The Emplover remained {irm In iis refusal, and the
Unlon sppesied 1o srbiirstion. A hearing waes convened in Jopiin, Misseuri.

Af its oulsef, the Ropressnisiive of the Postsl Service stipuisted fhet the




appeal (o arbitration was procedursily correct and that the Arbltrator was

authorized to issue a conclusive award on the meriis of the controversy.

POSITION OF THE UNION

The Union maintsing that the silowance of chairs was s binding past
practice which had been In effect for two decades. The practice, It Is ar-
gued, created 2 benefit of employment for the clerks which could not be uni-
Taterally abolished by the Postmaster. The Unlon presented several arbitrsl
decislons holding that a practice becomes an incorporaled part of 8 collec-
tive bargaining relationship and is entitied to the same observance it would
receive If it were formally drafted into the labor-management contract.

According to the Unlon, the concept that practices are binding and
cannot be unlisterally discontinued has been universaliy recognized and
spplied by arblirators In both private seclar and Postal Service disputes,
One of the representalive declsions submitted on this point marits particu-
jar attentlon. In 1979, the Greenvilie, Soulh Carolina MSC Posimaster

removed stools thal had been used by window clerks in seversdl stations for

more than twenly years. The resuiting grievance wai heard by Arbltrstors
Leonard V. Larson {Case No. S8C-3P-C 2752; Decition lssued December 28,
1981}. in one of the statlons where renovations had diminished the space
behind the counter, Arblirsior Larsen held thet the Employer wee authorized
i shandon the practice becauss the condliions supporiing 1t had changed.
However, in ststions whare ne such changes had occurred, he held that Man-

sqement's actlon violated employmeni rights and could not slawi. Arbltrater




Larson's reasoning was directly supportive of the tUnlon's position In this

dispute. He defined the nalure and effect of & binding practice »s follows:

1t is generally understood that whiie & coifeclive bar-
galning contract Is In effect, the employer may not, for no reason
or for cconomy reasons only, withdraw or terminate an unwritlen
practice which has existed for a substantial period and which is
a bencfit to the cmployees. The practice must be consistent and
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a ‘ of such duration that the inference is that the parties have tac-

< itly agreed to it, If hwieed they have not uraliy-‘?regd to it.

I The practice then |s a part of the whole contract, the employ-

¥, ees and the unlon can insist on lis continuance during the life

3‘5 of the contract,

%, The Unilon urges that Arblirator Lerson's opinlon is correct and
.

,‘,y ihat its adoption In this case requires sustalning the grievence. Moreover,
g 1t polats out that Articie 3 of the Agreement prohibits manegerial actions
% ,

which change existing conditions of employment, and it argues that this con-

tractual statement reinforces the common understanding ihat practices »sre

binding, Articie 5 provides:

4

PROHIBITION OF UNILATERAL ACTION

The Employer will not take sny actions affecting . » . terms and
conditions of employment as defined in Section 8{d} of the Na-
tlonal Labor Relations Act which vioiste the terms of this Agree-
?wm ar are otherwise Inconsistent with Its obllgations under
a%w .

The Unlon acknowicdges that precilees which confilct with specifie

provisions in the Agreemeni are nol binding. 13 contends, however, that ne
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such conflict exists hore, In fact, the Unlon maintains that several con-

tractual provisions are ciuarly supportive of its position, For exsmple,
Articla 37, Section 5A of the Agreement confirme that seating for distribu-

tion clerks !s an affirmative safety measure. The Section staies:

Sectlon 5. Anti-Fatigus Measures

A. The subject of fatigua as It relates {o the safeiy
and health of an cmployee ls a proper subject for the considera-
tion of the Joint Labor-Management Safaty Commitice as provided
In Article 1a of the National Agreement, The Egﬂie%er will con~
tinue to furnish adjustabie pistiorm stools for pericds of sus-

1ained disTiitlon as herelofore.
g [P

P
< it
o

The main reason for the Joplin pPostmaster's decision was the
methods improvemeni team's determination that using chairs for distribution
io boxos was unsafe. The Unlon contends that this determination was arbi-
trary and wholly unsupported. In the Union's view, experience is the best
indication of safely, and the twenly-yesr experience In this efﬂce. proves
the safety of the chairs., n the entire period, there has not been a single

sccident sttelbutsbie to thelr use.

in summary, the Union conlands that the Posimesier disregarded what

wae clearly a binding past practice when he unliaterally removed chairs from
the box section. His acilon, it is srgued, was arblirary, inconsistent with
ihe spirit and Inlent of Article 37, Sectien §, snd in dilrect vioistlen of

Artlele § of the Agreement. The Union reguesis on sward requiring the Fost-

masier o resters the chelrs.




MUY AT

3

T e R o T Y

B S et
Vo e

-

83

TUOTRAT Brit i

POSITION OF THE EMPLOYER

The Postel Service admits that no mishaps heve yel occurred becsuse
of chalrs In the box section. It conlends, however, that Management does
not have to walt for an accident before Il can make safety adjusiments in
office procedures, 1t argues that the Agreement obligates local Supervision
to exercise vigilance to intercept accidents before they happen -~ to con-
tinually improve safety In the workplace. The Employer maintains that Arti-
cle 15 of the Agrecment Indisputably Imposes this obligstion on Management

snd places a concomitant responsibility on the Unlon. Article 8 provides

In part:

Section 1.  Responsibifities

1t is the responsiblilty of management to provide safe working
conditions in all presemi and future installations and to deve-
fop s safe working force. The Unlons will cooperate with and
assist management to live up to fhis responsibilliy;

Section 2. Cooperastion

The Employer and the Unlans insist on the cbservance of safe
rules and safe procedures by employees, and insist on correciion
of unsale conditions. {Emphsasis adied]

The Employer ergues that the Postmaster's decislon was not arbi-
trary or whimsicat; it was thoughtful compllance with the mendate of Article
i%. Roliing chairs in the box sres were unacceplably hazsrdous. When the

methods Improvement team surveyed the office, it ohrarved that the how sec-
tlon was narrow, congesied, and Tilled with employees. Caris and hampers ¥

E3)

L1%.00 A
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mall moved In and out of the arez continuously. Soms employees sleod at

cases distributing mali white those In chalrs had to move around them. The

situation was dangerous and its perpetustion was regarded as invitation

A Ak 2R

to injury. According to the postmaster, he and the methods improvement team

r: were especlally apprehensive that a rolling chair might run over the foot of
a standing employee. They were atso sensitive to the risks of distributing
’ mall to boxes from » seated position. The boxes are set at heights ranging
from iwelve to sixty-three inches zbove the floor. in this respect, they
cover s much greater ares ihan letter cases where adjustdble platform stools
: are sometimes spproporiste. The platform stools are designed so that & per-
* son may sit on them whife distributing mall to letter cates without bending
and with minimal reaching. This protection does nol exist for employees In
: roiling chairs st boxes. The Postmaster belizved thet the practice posed
.. serious orthopedic dangers,

:“ The Postmaster testifled to ressons for his decision other then his
.. concern for salety. ile stated that the praclice wes inefficient. He felt
f that sbotishing it was comiﬂént with Articie 3, Section C of the Agreement
: which vesls the Employer with the exclusive right *To mainiain efficlency of
,r the operstions entrusted io It.° Additionaily, ihe Pusimaster felt that
r eiiminating the prectice would cure an inequity. in his opinlon, it was
:» unfalr that some sble-bodled smpioyees were permitied to slt while others
% were forced o work slanding throughoul & louf.

;’ in Hls conciuding sistementi, the Representative of the Postal Serv-
: lee cautioned That sustaining this grisvence would be squivaient io reweit-
; ing ihe Apreement. White {t 1z conceded thsi the posimaster unilatersily
1
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abandoned a long-standing practice, It Is argued thal the practice wes not
binding. It was unsale and, therefore, in conflict with Article W, The
Postal Service coniends that, In Article 37, Section S, the negotiators of
the Agreement specified what antl-fatigus devices sre permissible. The Sec-
tion speaks lo "adjustable platform stools™ which are sppropriste for use
only »t letler cases. Nothing In the Agreement even suggesis that using

rolfing secretary chalrs at boxes is authorized.

OPINION

it shou!d be emphaslxed !hat thls dispute does not concern the
-\-nf'

ud}ustabia p!atform stools mentioned In Artlicte 17, Seclion 5 of the Agree-

s e
ment. Those devEces are for stationsry distribution st letter csses, and

would not be sulted for disiribution at boxes. I[n other words, this Iz not
s case in which the Employer could be direcied te reinstitute the practice
by substituting suthorized piatform stools for the rolling chairs which the

Postal Service claims are not asthorized. If the grievance s sustalned,
the gward will have to require restoration of the chalrs. Nelther party

oftered evidence of the exisience of some other spproved device for disirib-

uting o boxes.

in the Arblirator's opinlon, & proper decislon in this case turns
on the guesiion of whether the practice clsimed by the Unlon was binding.
B 1t was, the Posimasier exceeded hls suthority by unllstersily abollshing
it. A prsciice is a way of doing things -~ # mutually recegnized, repeti-

tive response ts glven elrcumsiances. it comes about through impiicit {er

TBAe 1ot
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explicit) agreement and usually (but not slways} defines 2 benefit or con-

dition of employment, The Arbltrator sgrees with Arblirator Larson's con-

g
3
*
i
.

i

P

-y

B

cept that a binding practice is part of the “whole contract® between the
parties. Once established, it Is oblipatery to the same bli!!ﬁ% ss 1t would
be If it were set forth in contractual fanguage. It cannot be Ignored by
Management on the grounds that it is costly or Inefficient any more than
other negotisted benefils can be extingulshed for those reasons.

Not sii practices are binding. No matter how tong It has existed
ge 8 mutually accepted benefit, » practice 1s not enforceable If 1t is In
confiict with written contractual provisions, Practices can sugment tebor-

monsgement contracts; thoy coan creste henoflits of employment in arcéus whers

" an agreement s silent; they can define and clarify amblguous contractual
tanquage; but they cannot alter & contract by changlng Its terms, rewriting

or abolishing any of its provisions. A practice which contravenes » collec~

W’mnzhﬂ: ,f'&r .’_ng'(m‘:',_';n-ﬁ;ﬁm" R my R Rl ATy £ 0 g e PR W s TN
A K A Bt A T pals ; 3

b

tive bargaining agreement Is 3 nullity and may be disregarded by an employer

-

g ! at will,

e

§ Even = binding practice wiii tose enforceability under certzin con-
i §~ ditlons, As stated, & praclice is » muluatly recognized response 10 given

=

¥ circumsiances. Accordingly, when ihe clreumstances to which 2 practice
Y.

g"," responds change In 2 material way, the practice no longer has @ foundatlon.
‘: Ap example sppears inn Arblirsier Larson's declslon discussed esarfler. As

i poted, the case stemmed (rom Management's removal af sipols from behind
B ccrean-ling counters. Arbitraior Larson held ihe practice binding and
% enforcesble In soma of the sifeciod sistions. However, one of the stationg

&

z; had hoen rensvaled snd tha space tsehind e counter was dimintghed, This

i
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was determined to constitute a material change in clrcumsisnces permitting
the Employer lo disreqard & practice which would have continued to be bind-
ing if the change had not occurred,

It Is to be observed that no evidence was presented in this dispuie
suggesting that changes in the Jopiln Post Office caused the practice in
question to lose visbllity. The Arbitrator was permitted to view the box
section and was abie to see [ts congestion and spatlal constrictions first
hand. Howaver nothing in the record indicates that the area is any more
confined than It has been throughout the twenty years the practice has
existed. Conditlons ere the same and, therefore, unless the practice was
vold because of confiict with the Nationa! Agreement, it must be enforced.

The Employer contends that the practice violates three contractual

provisions, Artlicies 3, 14, and 37,
Article 3 Is the Mansgement Rights Clause. it scknowledges the

trostai Service's exclusive austherlty to mainiain sfficlency, The Represent-
stive of the Postsl Sorvics argues, in oftect, that this provision jenpii-
citly grants Management the right to do away with inelficient practices.
The Arblirator disagrees. The powers of Management In Article 3 are noi
wnbridied; they are qualified in ihe first paragraph which siates that the
rights vested In the Employer are “subject to the provisions of this Agrec-
ment and consistent with appticable laws and regulations.® 17 one sccepis
the theory that blnding practices are part of the "whole contract,” tg foi-
jows thet Management cannol exercise ite suthorily under Articie 3 in such
manner as ig wnilzlerally sbolish practices solely o increase efficiency.
Articte 37, Section § Is & Clerk-Creft provision which widresses

erti-fallgue mEasUres. Subsection A renuires Individusl post offices fo
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“furnish adjustable piatform stoois for periods of sustzined distribution as

feretofore.” The Postal Service implies that this Section s the excluslve,
final word on what anti-fatigue devices are permissible under the Agreement
and thatl distribution chairs other than platform stools are explicitly unasu-
thorlzed. It follows, mccording to the Employer, that & practice of dis-
tributing mall from rolling chairs s prohiblied. Again, the Arbitrator
disagrees. Article 37, Section 5 does not state that piatiorm stools are
the only anti-fatigue devices which can be used, nor does it exciude the
possibllity of binding practices which provide other kinds of reifef for
employees, To the contrary, the A s jmplles that discovering ways to
combat fatigue is a dynamic process to which the partles are commitled,
Subsection A begins with the ststement that "[ilhe subject of fatigue . . -
is a proper subject for consideration of the Joint i.m;«Mmagemnt Safely
Committee.® Subsection B charges the Joint Committee with responsibiiity
for determining *{tlhe feasibility of a study of scatlng devices, including
seats with back supports.” In the Arbltrator's Judgment, neither the intent
nor the spirit of Articie 37 is vioisted by the practice In lssue here.

The remaining question {8 whether the practice confiicis with Arti-
cle 6. Articie i is the Ssfety provision which binds the Unlon snd the
Employer to apply themselves continually to maintain safe working condl-
tions. The Postst Service contends thst the practice of distributing mall
to boxes from rolilng chelrs crested an intolersble hazard in the Joplin
Post Offics. If this contention iz factust, the grievance sannol be suse
1sinegt, The clear tanguage snd purpose of Articie 1§ voids an unsafe prac-

tice. Therefore,  ihe Postmasier’s judgment thet the practice wes nol

B £
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safe was reasonabie end factually based, he had more than the right to dis-
continue 1t; he had the obligation to do so.

Burden of persuasion Is » critical sspect of this dispute. Normal-
iy, in cantroversies other than those stemming from discipline, the burden
is upon the Union, and & mansgerisl decislon will stond unless the Union's
evidentlary responsiblity Is met. However, thiz is not an immutable ruie.
The burden of proof characteristically shifts during the hearing of a case.
Once the Union presents evidence which tends to support a grievance, the
burden may be transferred to Management to explain why the grievance should
: be denled. This is particularly appropriate when Management hias taken an

action and Is the only party having Information necessary to Justify .

5 The concept of shifting av!demiary responsiblmies upp!ies in

g U U . [E—

this dispute. The Union pruented a gri ma AL acla case when |t proved that a

a——————y g e = -

benefit of employment was removed by the Joplin Postmasier’s sudden sbandon-

ment of a twenty-year practlice =~ & prsc!lcc that was formed to settle &
e

A— i T S —— .t Y i . e A b

1963 grievance, The Union's evidence conflrmed that the practice continued
i ———

In an unbroken pattern spanning several Collective Bargsining Agreements.

e

The Unlen alse sisted without refutation that no accldente occurred because
of the praciice and, alihough the Arblirater recognizes that this srgument
is 8 jogical fafiacy, he finds It compelling nevertheless. It is particu-
tarly persussive In view of ihe fact that the Jjopiln Postmaster hetd his
position for ten yesrs before he guestioned the safety of the practice.

ht some polnt, It was necelzEry for the Emplover (0 suppori %8
sifirmaiive defense io the yrievance -~ thal the preciice was ungafs - by

sufflcient avidence. The Pesisl Service sttempied to do se through the tes~
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timony of the Postmaster. He stated that the primsry reason for his deter~

mination that the practice was not safe was that the maothods Improvement
survey team told him It was not and ordered him to dbotish 1t. The Post-
master then viewed the distribution methods from a new perspeciive and

agreed with the findings of the team.
The Arblirator finds this evidence Insufficient. The Postmasier's
statement of what the team told him was hearssy which, allhough admissible,

was not any more persuasive than the Unlon's contention that the praciice

never caused Injury. The Postal Service submltted no cogent g}_;}g_q,uiﬂv
— ———"

evaluntion nor did It Introduce u report of the methods improvement survey

rrams—

team to back up the Postmaster's recollection of the team's findings. Under

hwﬁ
the clrcumstances, the Arbltrstor is not convinced that the practice Is

unsafe and, iherefore, the grievance will be provisionsily susteined.

The reason for susiaining the grievence s that the Arbitrator does
not know with sny degree of probabllity whether or not the practice Is truly
safe. 1t would be Improper, in the judgment of this Arblirator, to forever
bind the Postal Service to a praclice which is In fact contrary to Article
14 of ithe Agreement. Accordingly, the award that foliows is not intended o
prejudice the Employer's righls In this regard. If, in the future, the
Postal Service can develop a reasonably convincing case against the safetly
af the practice, preferably based on the opinions of experis, it shouid be
shie i sbolish the prectice once »gain. Of course, &3 the parties are

fully sware, another way e rid the Jopiin Post Office of the practice wouid

be through biiateral negotlstions.
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AWARD

'-‘i The grievence I8 sustained because tha record does not confirm that
the practice of using roliing chales o distribute mall to boxes in the
Joplin Post Office is @ safety hazard which violates Article 11 of the
Agreement. Tha Posimaster is direcied o relurn the chalrs to the sffected
chserve the practice In the same manner s It has been

Bo ool B hg, Pt

employees and lo

observed since 1963,
This sward is not Interied to prejudice the postat Service's right

to obolish the practice In the future if & survey, preferably by salety
experis, confirms that 1t Is not safe. In such instance, the practice would

confiict with Article 18 and be invaiid.
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Decislon 1ssued
January 20, 1915 .
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] Jonathan Dworkin, Arblirator
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USPS -~ APWU CONTRACTUAL GRIEVAKCE PROCEEDINGS
CENTRAL REGION
ARBITRATION OPINION AND AWARD

In The Matter of Arbitration *
Between: *
L]
THE UNITED STATES POSTAL SERVICE *
Chicago, Illineis Bulk Mail Center *  Case NHo. C4C-4A-C 1BO5
*
*
~and~ *
* Becision Issued
* May 14, 1887
THE AMERICAN POSTAL WORKERS UKION *
AFL-CIO *
Chicagoe Bulk Mail Center Area Local *
APPEARBNCES
FOR THE EMPLOYER
Hary Savage Lahor Relations Representative
Orville Towner pirector, Plant Maintenance
FOR THE DHION
Percy Harrison, Jr. General President
188UE: Article 22 =-- Whether Management could unilaterally remove APWU

hulletin boards and replace them with a centralized information area.

Jonathan Dworkin, Reglonal Arbitrstor
16828 Chagrin Boulevard
Shaker Heighis, Ohio 441390
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BACKGROUND OF GRIEVANCE;
REMOVAL OF UNION BULLETIN BOARDS

The grievance protests Management's removal of APWU bulletin
hoards from the work area of the Chicago Bulk Mail Facility. The
action, conceived by the Maintenance Manager, Was not malicious or
intended to harm the Union. TIts purposes were to eliminate eye-
sores and create orderliness in what seemed a chaotic proliferation
of poorly maintained bulletin boards scattered throughout thevwerka
place. All unions were affected, not just the APWU.

The bulletin boards were not simply removed -—- they were
replaced. An attractive information center of glass and wood was
built at the north end of the building near the entrance. It was
designed to accommodate each bargaining unit's postings and Manage-—
ment’'s as well. The information area was an enclused space sur~
rounded by walls of bulletin boards. Standing desks in the middle
added to its wutility. The location was convenient to all; every
employee passed it daily on the way to his/her work area.

According to the Maintenance Manager's testimony., the idea of
huilding the structure occurred to him when several employees com—

plained about not receiving timely infcrmation.l He knew from past

1 gubsequent clarification of rhe testimony disclossd that the com-
plaints wers largely irrelevant. They pertained to bidding notices
on Hanagement's bulletin boavds. The APWY bulletin boards st issue
in this dispute were separste from Management *s. They were main-
tained entirely by the Union and carried only Unlon notices.
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experience that centralization of bulletin boards was a successful
innovation in the South Suburban (Chicago)} Post Office and thought
a similar construction would c¢orrect problems at the Bulk Mail
Facility. S0 he drew plans and issued directives te build the
information center. When job was finished, he ordered removal of
individual bulletin boards from workroom walls,

Three APWU boards were displaced: One was at the north end
of the first floor, adjacent bto the main canteen, cafeteria, and
vending machines., This board was in the general area of the new
information center.?Z The second was on an outside wall of the
hlockhouse, approximately six hundred feet south of the first. The
blockhouse contains tour offices, and a small canteen. It is adja-
cent to the space provided for APWU conferences and central -to the
Union office. The third board was also on the blockhouse, about
ten feet from the second. The Union used both boards; one for
Clerk Craft postings, the other for Haintenance Craft.

Contending that the Manager's unilateral action modified

Z puring the hearing, the Unlon conceded that the new information
center is an improvement over what existed previously at the build-
ing entrance and it would be an unnecessary duplication of services
vo vestore this bulletin board. The Union is open to relinguishing
this board even if the grievance is sustained. TIts demand is pri-
marily for restoration of the other two hoards vemoved from the
biockhouse.
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working conditions and constituted an actionable unfair labor prac-
tice, the Union filed a charge against the Postal Service before
the Kational Labor Relations Board (Case No. 13~-Ch=25141-P), The
NLRB Acting Regional Director found that the complaint was amenahle
to contractual dispute resolution procedures and deferred to arbi-

cration under authority of Colliyer insulated Wire, 192 KLRB 150

{1%71r. ‘The conditions for deferral were set forth in a letter of

July 5, 1985, in which the Acting Director stated:

. . . I have determined that further proceedings
on this charge should be administratively deferred
if the respondent promptly notifies this office, in
writing, that it is willing to arbitrate the dis-
pute which is the subject of the instant charge
notwithstanding any contractual time limitations
on the filing and processing of grievances to arbi-
tration . . .

The Postal Service complied with the conditions, thereby
waiving timeliness arguments, and the dispute was submitted to
arbitration. The contractual issues are whether the removal of
Union bulletin boards violated Articles 5 and 22 of the HNational
hgreement and/or Sections £12.231 and 613.232 of the Empléyee &
Labor Relations MBanual (EgLR). Those provisions state in relevant

parb:




ARTICLE 5
PROBIBITION OF UNILATERAL ACTIOR

The Employer will nct take any actions affecting
. . . terms and conditions of employment as defined
in Section 8{(d) of the National Labor Relations Act
which viclate the terms of this Apreement or are
otherwise inconsistent with its obligations under
law,

ARTICLE 22
BULLETIN BOARDS

The Employer shall furnish separate bulletin boards
for the exclusive use of each Union party to this
Agreement, subject to the conditions stated herein,
if space is available. If sufficient space is not
availahle, at least one will be provided for all
Unions signatory to this Agreement. . . . There
shall be no posting . . . except upon the authority
of officially designated representatives of the
Unions.

[Employee s Labor Relations Manual)

€12.2 Bethods

.231 Bulletin Boards serve as & means of pro-
viding information of interest to employees, such
as that required by law or regulation, official
management information, and items of general inter-
est, Bulletip Boards ars to be placed in locations
snd mmbers convenient to employses - at or near
employee entrances, luvnch rooms, locker rooms oOF
slsewhere in the work arsga. It is useful to separ-
ate board space for different types of material
divided into broad categories.

86.03.31 A
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.232 . . . In addition to providing bulletin
board space for management use, the Installation
Head will provide bulletin board space for Union
use consistent with the terms of the applicable
collective bargaining agreement.

Neither the complaint before the Board nor the pending arbi-
tration hearing dissuaded the Employer from its firm position that
the change of bulletin boards was a contractually proper, legiti-
mate exercise of Management Rights. In fact, Supervision of the
Bulk Mail Center was surprised that the dispute was carried this
far since the new information center was an undeniable improvement
which most emplovees seemed to favor. The Postal Service's argu-
ments for denying the grievance are summarized in the following

excerpt from its written position statement:

it is management's position that the Informa-
tion Center was constructed for the convenience of
employees by concentrating all information in one
location and improving its organization, aesthetic
beauty and benefit to the employees. Under the
old system, bulletin boards were scattered in sev-
eral locations and the display of information on
all the boards was disorderly, unsightly, and
required a duplication of information. Frequently,
because of poor organization and duplication,
employees missed information posted or occasion-
ally complaints were received that postings were
on one bulletin board and not on cothers. This
required empleoyees to travel from one board to
another to make sure they were apprised of infor-
mation needed.

Therefore, considering the condition of these
bosrds, wmanagement constructed the Information
Center adiacent to the employee entrance, which
was a cenbral logation. All emplovees must entev
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and exit the facility by passing the Center, and
they could be sure that all information posted is
in that location. The employee would not have to
search for information or find it on another bul-
letin board after the fact.

OPINION

Article 5 of the Agreement incorporates Section 8{(d] of the
Lahor Management Relations Act. Section 8{d) describes the mutual
duty of employers and unions to bargain in good faith and, coupled
with other provisions of the Act, it prohibits unilateral changes
in working conditions during the term of a collective bargaining
agreement. The Union's assertion that Article 5 was violated
assumes that the number and locations of APWU bulletin boards in
the Bulk Mail Facility were protected employment conditions. If
this contention is accurate, the Employer had a contractual and
legal duty to bargain for the change; it could not properly remove
the boards without Union input and consent.

The Union's position regarding the alleged unfair labor prac-
tice is certainly arguable. However, the grievance is on firmer
ground in alleging that Hanagement violated Article 22 and the
explanatory ESLR language. The Bulletin Board Clause of the Agree-
ment requires the Employer to furnish separate bulletin boasrds fov

each signatory union so long se space allovs, tack of space ¥as
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not a factor; the desire to create a more accessible and attractive
posting environment was the motivation. In carrying out its pur-
pose, Management eliminated two of the three APWU bulletin board
locations. This may or may not have been contrary to E&LR Sections
612.231 and 612,232 which encourage as much posting space as will
enhance the convenience of the unions. However, as the Postal
Service argues, neither the Agreement nor the E&LR specifies any
particular number of bulletin boards which must be provided -~
neither states that a single, centralized information center is not
enough.

The Postal Service’'s focus on the lack of a numerical stan-
dard in the Agreement points to the contractual ambiguity. It
appears that the number of bulletin boards necessary to comply with
Management's contractual commitment is subject to interpretation
and, uvnguestionably. interpretations will differ from post office
to post office. The size of a facility. number of pargaining-unit
employees, ease of access to postings, and reasonable convenience
are all factors which must be assessed., It is clear that Article
22 is not meant to incorporate nationwide uniformity. It is inten-
tionally ambiguous,

An ambiguous contractusl provision is open for clarification
in several ways, one of which is through binding practice. It is
unnecessary io burden this decision with a lengthy explanation of

how practices come into sxistence and under what circumstances they
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are binding. The parties are thoroughly familiar with the applica-
ble principles. 1t is appropriate, however, to emphasize that a
practice is really nothing more than a consensual, mutually-
recognized response to given conditions. It is a way in which con-
tracting parties implicitly agree to interpret unclear provisions
of their agreement or £ill in gaps resulting from contractual
silence. Once a binding practice is established, it prevails and
is immune from unilateral modification during a contractual term.
A practice is binding if it does not conflict with express language
of the agreement and so long as the conditions which support it
remsin reascnably static.

The Arbitrater finds that the Union's claim is supported by a
binding practice. The three bulletin boards had been assigned to
the APWU for a long time and were always recognized as belonging to
the Union. The practice did not conflict with anything in the
Hatipnal Agreement. The bulletin boards were located in a work
area unaccessible to the public; they did not interfere with Man-
agement ‘s authority to preserve 2 sound business relationship with
postal customers. There is absolutely no evidence that the bulle-
tin boards impeded safety or diminished efficiency.

The grievance will be sustained on the finding that HManage-
mant overreached its authority by changing an established binding
past practice. It is important to note that the practice consti-

ruted a motusl undevstanding between the Ynion and Bulk Mail Center
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Supervision on how the silent portion of Article 22 would be inter-
preted for that facility. It filled in the contractual gap., pre-
scribing the number of APWU hulletin boards required by Article 22
for that particular fecility. supervision was not at liberty to
change the practice without bargaining on the subject.

In his closing statement, the Representative of the Postal
Service made two basic arguments for denying the grievance, both of
which merit answers, He stated that Management had a sound reason
for making the change and most employees approved of it. l

Neither the Union nor the Arbitrator challenges the reason-
ableness of what the Maintenance Director did. He made the work-
place more gracious and attractive., His motive was to provide a
special benefit for Post Office employees, and no ohe can honestly
say he did not succeed, But he and every other adwministrative
employee of the Postal Service was bound by a Collective Bargaining
Agreement -— an Agreement which sometimes stands in the way of
legitimate managerial goals. The dilemma is not unigue. If one
subscribes to the Reserved Rights of Management Doctripe. s/he
necessarily believes that all right of control is vested in the
employer except &as it is circumscribed by contract. in other
words, labor-management contracts grant rights and privileges to
smployses by taking the power to deny those rights away Erom man-
agement. The fact ghat an agreement fosters some inefficisncies

and decentralizes control is an inhevent, unavoidable reality. It
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does not license an employer to ignore its commitments or to vio-
late its bargain. Moreover, the Arbitrator is really not author—-
ized to weigh the good resulting from the supervisory action at
issue. He is empowered only to determine whether it was contrac-
tually permissible.

The contention that the grievance should be denied because
most employees favored the change, is so contrary to the fundamen-
tal principles of collective bargaining that it should be dismissed
out of hand. Employee approval or disapproval was starkly irrele-
vant to the issues of this dispute. Wwhile rank-and-file membership
may have an interest in this grievance, it is not e party to it.
The patties are the United States Postal Service and the American
Postal Workers Union ~- the Union which is legally and contrac-

tually recognized as the exclusive representative cof the Unit.

Management had no authority to negotiate for removal of the bulle-
tin boards with individual employees, and it is absurd to regard
enployee approval as a sound bazis for denying the Union's griev~
ance. I1f the Arbitrator were to adopt that argument as materially
supporting the Postal Service's position, his decision would stand

out as irresponsible.

e E e
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AWARD

The grievance is sustained in its entirety. The Postal Serv-
ijce is directed to restore the APWU bulletin boards which were uni-
laterally removed when the Information Center was constructed.

In the hearing, the Union expressed willingness to relinguish
its right to the bulletin board previocusly located at the north end
of the building, adiacent to the canteen. The Arbitrator makes no
decision on this offer. It is an appropriate subject for bargain-
ing. The Union may be willing to give up one bulletin board and to
change the locations of others. These are subjects upon which the
Employer may bargain if it choses.

This decision is based upon the finding that the Postal Serv-
jce unilaterally breached a binding past practice which constituted
a mutual clarification of ambiguities in Article 22 of the Agree-
ment. As such, the award stems strictly from contractual interpre-
tation. The elements of the Union's Unfair Labor Practice Com-
plaint previously filed hefore the Kational Labor Relations Board
have not been addressed.

Decision Issued:
may 14, 1%87

jéﬁathaa Tworkin, Arhitrator

L

=}l




In the Marter of the Arbitration .
between Class Actien

UNITED STATES POSTAL SERVICE Pasadena, TX
and
AMERICAN POSTAL WORKERS
UNION, AFL-CID

S4C-3U~C 74481
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BEFORE ARBITRATOR
ERNEST E. HARLATT

APPEARANCES
SRS
For the U.38.7.5: Mr. Ralph Harrison, Lahor Relations Assistane
For ‘the Union: Mr. Rudy Perez, Jr., Kational Business Agent

BACKGROUND OF THE CASE

The above grievance came on for hearing befcore the undersigned
arbirrator ¢n April 25, 1988, ar the Fost Cffice, Pasadena, Texas.
Post~hearing briefs vere waived by the parties.
On February 14, {986, Postmaster Harry L. Bennert posted a ﬁelicy
letter addressed to all main office mail pProcessing employees, which stated,
Effective with the pesting of this notice, there will be no food
of drink allowed on the workroom floor. ar any time, before tour,
after tour or duing tour,
The Union filed » timely grievance against thig policy, alleging that'it_was
a unilareral change i{n past practice. Although the grievance itself cires
Articlas 3z, 15, and 19 of the National Agreement, these provisions do nor
appear to be in point and rhe real basis for the grievance fs of course
Article 5

PROHIBITION oF UNILATERAL ACTION. The Employer will not zake

any aceions affeceing wageg, hours and other terms and
conditions of employment ag defined in Szciion 8(d} of the




National Labor Relations Act which 'viplate the terus of this
Agreement or are otherwise inconsistent with its obrligations
under law. :

The material facts are not substantially in dispure. The evidence

indicates that as far back as anyone could remember, manual distribution

clerks were allowed to pick up drinks during thetir breaks or before clocking

in and carry the drinks to their work stations and consume them there. This

privilege was not extended to window clerks or wmachine clerks, for obvious

reasons, but rthe letter carriers vere (and still are) allowed to bring
drinks to their cases before going out on the route.

F;am time to time, this practice caused concern on the part of
management . AS early as October, 13982, at a jolint Iabﬁr~maﬁagement-maetlng,
the Union was advised that .sffee and cokes are creating a problem in work
areas. 1f not properly treated, will be eliminated from workroom floor."”
Ahout three months followiag this meeting, the Postmaster gent & more
detailed memo to all employees noting that "we are now experiencing a
problem with employees bringing excessive amounts cf the above menti&ned
items onto the wo%kroam floor at all times of the day, sometimes In glass
containers.”

Apparently the problem of céntainefs which were breakable or too large
was resolved. However, in the early summer of 1985, the Postmaster again
gecided to abolish the privilege of bringing beverages v the clerks’ work
stations, and the Union filed = grievance, Local ho. P6T~85% {340-3U~C
104%1). The parties reached a somewhat tentative agreement at Step J thats

The past praastice of allowing employees to bring drinks on the

workroom floor at the beginning af the tour shall contlinue until
guch time that local mansgement sllows for union input, provides




a business reason why the practice must cease and glvels] a
reasonable advance notice when the practice will cease.

This apparently did not work out, and about three months later the
Postmaster signed a letter reciting that although an agreement had been
reached with the APWU to allow manual distribution clerks to bring their
coffee or drinks dn the werkroom floor, this agreement would ferwminate on
Decewmber 31, 1985. The Union coantinued to discuss grievance No. 267-85
(which also appeared to concern itself with breaks during overtime) at the
local level. The Postmaster responded to the grievance with a letter dated
Januvary 24, 1986, addressed to the local union president, Boubbie Chambers,
setting out in more detail his reasons for opposing the bringing of drinks
to the cases:

I have talked to the maintenance employees and supervisars and

find that there are numerous half-full cups, cans and other

sundry containers on tep of cases, in the pigeonholes and cases,

on tables, belts, erc.

This statement was corroborated by Mr. Rober: ¥reston, Superin:enéun; of
Maintenance, who testified that he had personally seen drinks left ag the
cases after the clerks had clocked out, or spilled on the mai! or on the
floar or leaking out of trash cans.

The Postmaster thereupon posted the policy change which was qgoced at
the beginning of this opinion. Ho resolution having been reached in the
grievince steps, the case was certified to arbitracion.

DISCUSSION AND CONCLUSIONS

An unwritten practice which has existed for a substantial period z2nd
which is a benefit to the employees becomes a part of the National Agreement

itgelf and cannot unilaterally be changed by the employer during the [ife of




the Contract unless some change in operations makes the practice lmpossible,

unsafe, or inefficient. See, for example, the analysis of past practice by
arbitrator J. Earl Williams in SIC-3F-C 2799 (1984). A violation of the
practice is a violation of the agreement.

A similar case arose in Humble, Texas, involving the letter carriers,
S8N-1U-C 35787. Arbitrator John F. Caraway held that the Postal Service was
bound by the long standing practice to sllow the c&rriers.to pick up
beverages and snacks and consume them at their work stations. e did add by
way of dicta that management had the right to abolish a practice “where it
interferes with normal operations and good housekeeping" and It f{s- erhaps
this {éophoie that management relies upon in the present case. [ would
disagree, however, that “good housekeeping” is a sufffcient basis to
eliminare a practice which has contractual status. Management may avold or
correct abuses of "good housekeeping” by instructions at stang-up safety
meetings and, if necessary, by disciplinary action against employees who
violate rhese instructions. There is no compelling business reason ?é
deprive the entire work force of a privilege just because it is capable of
abuse by one or twe careless employees.

The Postal Service made no attempt to deny that there was a
long-standing practice at the Pasadena Post Gffice allowing manual
distribution clerks to hring drinks to their cases and consume them there.
The employees were only zllowed to pick up thelr drinks during breasks, so
there was no evidence of any loss of productive time. Hor is there any
evidence of changed conditions at the Pos¢ Olflce vhich would impact on the

continuvation of the privilege.




it might be argued {although the Postal Service did not so contend)

that the past practice {s no longer binding because 1t was abolished by
management prior to rthe negotiation of the 1987 National Agreement, Since
this argument was not presented, I need not address it except to comment
that. the Union's righr to contest the abolishz.nt of the privilege should
not be cur off mersly because a new contract was negotiated at the natrional
level while this grievance was pending.

However, this opinion should not be construed to hold that the
existing practice is carved in stone for all perpetuity unless and untfl It
is abailsheé by mutual agreement. The Postmaster, 1f he chooses, can glve
notic§ of intention to abolish the privilege contemporaneously with the
expiration of the the existing contract. The Union then has a right te file
4 grievance conceraing such actlon, since a grievance Is defined in Article
15 as any "dispute, difference, disagreement or complaint between the
partiues reﬁéted to wages, hours and conditions of employment . Thus,‘even
though this is not cne of the topics which {g locally negociable under
Article 30, the parties may alvays bargain and negotiate for a grievance
settlement at Step 2, and any such resolution will be binding upon both
parties so long as it is not inconsistent or in conflict with some specific
provision of the Natiomal Agreement. If they are unable to reach mutual

agreement, the dispute may proceed ¢o Step 3 and uleimately to arbitracion.




National Agreement.

AWARD

reporting for work and following breaks, during the life

e

Ernest E. Marlatt

Arbitrator
P. 0. Box (10199
Houston, TX 77219
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Manual distribution clerks at the Pasadena Main Post Uffice shall

continue to be allowed to bring beverages to their work stations upon

of the 1987-19%0

Nothing herein shall be deemed to prohibit Management from Issuing
reasonable and necessary rules to insure good housekeeping and safety in
connection with beverage items carried to or consumed at vork staticns, and

to take disciplinary action against employees who violate such rules.
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REGULAR ARBITRATION PANEL
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In the Matter of the Arbitration )
) Gricvant: Class Action
between )
} Post Office:  Fargo, ND
UNITED STATES POSTAL SERVICE 3
} USPS Case No. EO0C-4E-C 04018553
and 3
3 APWU Case No. 881D3803
AMERICAN POSTAL WORKERS UNION, )]
AFL-CIO )
.................................................................................. )]
BEFORE; Sara D). Jay, Arbitrator
APPEARANCES:
¥or the 11.S. Postal Service: Thomas Flias, Labor Relations Specialist
¥or the Union: Willie Mellen, National Business Agent
Place of 1learing: Fargo, NID
Date of Hearing: March 10, 2005
Date of Award: April 9, 2005 .
Relevant Contractual Provisions: Articles 5and 8
Contract Year: 2000-2005
Type of Gricvance: Contract

Award Summary

The gricvance filed on behalf of the Fargo, ND, main branch challenging the change in
overtime phone number policy effective Oeiober 1, 2003, is granted. As to timeliness, the Union is
not obliged to grieve an anticipated action of management before that action occurs. The aclion was
promptly grieved following its implementation, and is therefore timely. Astothe refusal to pormit
employees to continue to st a second telephone number for overtime calls, the Union demonstrated
the existence of a binding practice allowing such lisling on request. The Employer did not change
the practics for demonstrable reasons of efficiency or by ncgotiated agrecment. Thus, the Employer
violated the Agreement and the ICIM by urilaterally changing the practice, and is ordered 10

reinsiate the practice. .
4 A f{ y
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introduction
The hearing in this case was held on March 10, 2005, at the Postal Facility located at 657
Second Ave., Fargo, North Dakota, before Sara ID. Jay, who was duly appoiniced by the parties from
their panel to render a final and binding decision in this matier. At the hearing, both partics were
given a fair and equal opportunity to present their respective cases, The arbitrator accepted exhibits
inlo the record; witnesses were sworn or affirmed and testimony was subjected to cross-cxamination.

Closing arguments were made orally on March 10, 2005, on which date the record is deemed closed.

Issucs
T'he parties did not agree on a stalement of the issue, asking the arbitrator to frame the issues,
As presented through evidence, the issucs are:
Is the gricvance procedurally arbitrable? If the prievance is arbitrable, was there a past
praciice of permilting employees to list a second telephone number for purposes of the

overtime desired list and did the Fmployer violate the terms of the Agreement and the JCIM
by terminating that practice? I so, what shall the remedy be?

Relevant Contract Provisions

Article 5. Prohibition of Unilateral Action

‘The Employer will not take any actions affecting wages, hours and other terms or conditions
of employment ... which violate the terms of this Agreement or are otherwise inconsistent
with its oblipations under law.

Articie 8 Hours of Work

Section 5.C.17
4 When during the quarter the need for overlime arises, employecs with the nceessary skills

having listed their names will be selecied in order of their sentority on a rotating basis,
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5. ‘Those absent or on leave shall be passed over.

Other Relevant Provisions

Locul Memorandum of Understanding, 2000-2003

Htem 14G. Agreement for Calling In Overtinme
Management will follow the overtime desired list in exact rotation even though a clerk has
pre-approved annual leave scheduled or is coming back from annua! leave ... All clerks will
be asked if they want the overtime ...

Additional sections of the Agreement, as well as portions of the Joint Contract Inicrprelation

Manual, (JCIM) have been cited by the parties, and will be examined in the body of the decision.

Factual Background

At the Fargo main post office, overtime is allotted primarily according to a voluntary system
under which employees request being listed on the “gvertime desired list.” Employees on the list
arc called in rotation, according to the terms of a Local Memorandum of Agreement (I.MOU). The
employess on the list are contacted by telephone and offered the overtime opportunity. Beginning
in 1996, a fow employees asked that a second tclephone number be listed for occasions when they
were not available at the first number, For the most part, these second numbers were cell phone
numbers, which were less common in 1996, Ala later point, probably in 1999, a number of the
employees began participating in a morning bowling league prior to the beginning of their tour,
They advised the Employer of the phone number of the bowling alley, and asked 1o be contacted at
that number during the mornings of their participation. The Employer used the bowling aliey
numbcr 1o contact the employees for overtime opportunities on a roputar basis. Sinee 1996, some
employoes have had a second number lisied. The number has ranged from one up to six employees
in 2 unit of up 1o 67 on Tour 1 as of November 2002, in addition {o the approximately severn

bargaining unif members lisied as using the bowling alley.

Lt
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On one occasion in 2003, the Employer failed to reach an employee by calling only his
aliernate number, resulting in his being omitted from the offer of an overtime opportunity. The
employce grieved the omission. The grievance was settied on a non-precedential basis. As a result
of the gricvance, new local management examined the use of a second number for the overtime
desired list.

On September 10, 2003, at & Labor Management meeting, the Employer raised the issuc of
phone numbers for overtime opportunities. - Minutes of that meeting stale: “Management would like
1o have only one number listed for each employee. Union stated that if this is done, all employecs
must be informed that they necd to decide what number they want called.” Union representatives
present at the meeting stated that they objected fo the change, but undersiood that the change was
not open to discussion. The minutes do not record any negotiation of the change in practice, or any
discussion beyond that quoted above.

The change to a single phonc number was madc effective October 1, 2003, The Union
initiated a class action grievance on October 14, 2003, The grievance was denied at Step 1, with
management stating that the grievance was untimely and that management had never agreed to add
more than one phone number to calling hists. The matter has been duly processed through the

grievance steps, and is now presenicd for arbitration.

Positions of the Parties
Position of the Union
The Union takes the position that Management’s change in the practice of permitting a
second number violated the Agreement. In support of its position, the Union cites the JCIM’s past
praciice section, stating that the practice of permitting 2 second number meets the criteria for
establishing & past practics. The Union asseris that the JCIM controls the methed of changing a past
practice, and that the Management has failed to comply with the required method. Management has
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failed to either barpain or change the underlying contract language, the Union states. In particular,
the Union points to language in the JCIM which bars a change in practice by new personnel if the
reason is that they do not like the practice, Citing various arbitration awards, the Union states that
Management has failed to change the practice according to the means agreed by the parties, and that
the change thus violated the Agrecmient.

In response to Management's assertion that the gricvance is untimely, the Union answers that
a threat cannot be grieved, but only the event when it oceurs. The event did not occur until October
1, 2003, when the change was implemented. Additionally, the Union suggests that the failure to call
a second number is a continuing violation, reoccurring each time an employee who preferred having
two call numbers is not catled. In support of this contention, the Union cites awards by Arbitrators
Aaron, Mittenthal and Snow.

As & remedy for the violation, the Union requests restoration of the practice. The Union
further requests that all represented employees be made whole, including but not limited to the

appropriate missed overtime opportumitics.

Position of the Employer

The Employer takes the position that the grievance is untimely. According to the Employer,
the Union was notificd on Seplember 10, 2003, that the practice would be changed, and no grievance
was filed within 15 days. The labor-management meeting minules do not reflect any statement by
the Union that it would grieve the change, but only reflect a request that employees be given the
opportunity to select a preferred telephone number. ‘The Union may have been on notice even prior
to that time, the Employer states, as i1 raised problems with the second telephone number at the time
the ecarlier gricvance was filed in August 2003,

On the merits, the Employer takes the position that there was no binding practice regarding
the use of additional phone numbers. Management bogan cailing the bowling alley as a favor (o the

employees involved in the league. As soon as management realized that the Union believed

Ly
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management had to call a second number, it ended the practice. As to individual employee Jistings
of a second number, the Bmployer notes that very few employees used the option of having a second
number, and few have indicated they would be inconvenienced by elimination of the ability to Iist
a second number. The practice has been used seldom and inconsistently, the Employer states. In
further suppori of its position, the Employer notes that Articlc 8 docs not contain any language
requiring the listing of a second phone number to notify employees of overtime, nor does Hem 14
of the MOU. There have been no requests to add the second number to the MOLJ, the Employer
stales.

Yven if there is a practice, the Employer asserts that the practice was properly changed or
altered. T'he basis Tor the practice has been changed due to the difference in canditions, in part duc
1o the increase in cell phone availability and use. 1t would be impractical to continue the practice
so as 1o allow all employecs to have a second number to be called; the list could not be timely
finished so that employees would be available to work overtime promptly when neceded. The
Employer asserts that it changed the practice properly according to contractual procedures, 1o any

extent it was required to do so.

Piscussion

Timeliness

A threshold issue in this case is whether the grievance was timely initiated under the
provisions of the Agreement. The Agreement requires that 8 grievance by the Unicn be “initiateld]}
.. within 14 days of the date the Union first became aware of {or rcasonably should have become
aware of) the facts giving rise to the grievance.” Article 15, Section 2, Step 1 (). The Employer
has argued that the Union was of should have been aware that the change would be made to the
avertime calling list as of Sepiember 10, 2003, from the discussion at the Iabor-managoimsenl

mecting. Thus, a grievance filed on October 14, 2003, was uatimely.

Ordinarily, 2 Union is not expected 1o grieve an action until it is aciuaily taken. This is
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because management still may change its position until the decision is actually implemented.
Particularly where a change in policy is involved, a Union which grieves upon anncuncement ofa
pending decision but prior to implementation risks being advised that its grievance is premature.
Only after the Employer makes an actual decision will the partics know how and whether the
decision will be applicd.

Arbitrator Frances Penn has found that “decisions to be made in the future and actions to be
taken at a later time” do not begin the time lmitations for filing 2 Step 1 grievance. APWL! and
USPS, Case C78-48-C 27600 (April 8, 1991). On similar facts, she found that a decision to
implement was sufficient to aliow the Union o gricve, and tha it need not wait until actual harm

from the decision could be shown.

Bocause it is decided that the grievance was timely based on the October 1, 2003
implementation date, it is not necessary 10 examine the Union’s contentions that this is a continuing

gricvance.

On the Merits

‘The substantive dispute here centers on whether there was a binding past practice and, if so,
whether it was properly terminated. The nature of a past practice has been defined by these partics
through their Joint Contract Interpretation Manual (JCIM), Article 5. Whilc other definitions and
reference may be available, these pariies have agreed that the JCIM is controlling. As to ihe
existence of a past practice, the JCIM adopts the classic definition of Arbitrator Richard Mittenthal,
given at 2 meeting of the National Academy of Arbitrators. Summarily stated, Arbiirator Mittenthal
wrote that a past practice must have clarity, consistency, longevity and repetition, and mutual
acceptability. He also wrote that there are different functions of a past practice. Some exist to
implement contract language, some to clarify ambiguous langiage, and some o implement scparaic
conditions of emplovment where the contract is silent.

Viere, the contraet is silent on how employees are to be contacied for overtime. The LMOU
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requires that overtime opportunities be filled “in exact rotation, ™ language which implics but does
not state that management is to make at least reasonably diligent efforts to contact the employee who
has the opportunity. There is no reference in the national agreement or the LMOU to means of
contacting the employees. Thus, there is no latent ambiguity 1o be interpreted. Contrast, USI S and
APWU, Case No. J90C-43-C 95036189 (Edwin Benn, 1995). In that case (Benn Award), the
arbitrator found & latent ambiguity in a contract provision that requests for annual leave shali not be
“unrcasonably refused.” He further found that the Union had not shown & practice of granting lcaves
when there were four or fewer employees on leave, but had shown a practice of granting leaves
jibcrally, and that management had unilaterally changed the past practice in violation of the
agreement. In defining the past practice, Avbitrator Benn used the criteria cited by Arbitrator
Mittenthat for the NAA of clarity, consistency and longevity.

. In this case, the practice was unequivocal, clearly enunciated & acted upon over a namber
of years. Permitting employees to list a second telephone number for overtime calls at their request
has taken place since 1996. This practice took place consistently over a reasonable period of time,
seven years, and was a fixed practice accepted by both parties. While only a small number of
cmployees participated in the practice, there has been no instance shown of a person requesting a
second number listing and being refused. There have also been ne instances shown in which an
cmployee asked for more than two numbers 1o be fisted. There have been no breaks in the practice
prior to 2003, showing consistency and longevity. The practice was consistent even though it was
nod widcspread.

A pasl praciice does not need to have the participation of every member of the unitio be a
known and consistent practice. See, Benn Award, sypra. A practice arises by taking place
consistently, in more than a negligible number of instances, with knowledge and consent of both
parties. Here, both parties were well aware of the practice of including an alternaic number o reach
cmployees when those emiployees 50 requesied, singly or 45 a group.

Defining a practice sometimes is problematic, as in the Benn gward. In another example,
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USPS (Ann Arbor) and APWU, Casc C1C-4B-C 7458 (Linda Dil cone Klein, 1983} Kicin Award),

{he Union claimed a practice of allowing f{ive minutes to wash up beforc lunch and five minutes

hefore the end of shift had becn established; Management claimed that the past practice was to allow

a reasonable time, without defining that time specifically. Based in part on statements made by a

supcrvisor that wash-up time prior to the end of tour would “no Jonger” be atlowed, Arbitrator Klein
found that the practice was to atlow five minutes wash-up time,

In this case, it has been demonstrated that there was a consistent practice of adding a second
number 1o the overtime desired list on request, whether the request was made by an individual or by
a group. The evidonce contradicts the suggestion that calling a second number was an inlermidient
favor done for selected employees. The second number was added to the list, and rcmained as a pari
of the list until changed or removed. The practice is to add a second numbcr to the overlime calling.
list, upon the request of the employee or group of employees.

Onee a past practice has arisen, it becomes part of the contract, and can only be changed as
the coniract could be changed. For these parties, the JCIM provides for changes in the past practice.
Where, as here, the contract is silent and the past practice has implemented a separate condition of
employment, Atticle 5 of the JCIM provides in pertinent part as follows:

If the Postal Service seeks to change or terminate & binding past practice implermenting
conditions of cmployment concerning areas where the contract is silent, Arlicle 5 prohibils
it from doing so unilaterally without providing the union appropriate notice.

Prior to making such a change unilaterally, the Postal Service must provide notice to the
unicen and engage in good faith bargaining over the impact on the bargaining unit...
Management changes in such “siieat” contracts are gencrally not considered vielations if 1}
the campany changes owners or bargaining unit, 2) the nature of the business changes or, 3}
the practice is no longer efficient or economical....

A change in local union leadership or the arrival of & new Postmaster or supervisor is not,
in stself, suficient justification to change or terminate a binding past practice, as noted in the

previous paragraph.

The YCIM statement is in accord with prior arbitration awards such as that of Arbitrator Rodney

tyennis, LSPS and APWU Case NIC-IE-C-25157 (1985)(1dennis Award), who found that a pasi
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practice concerning break times could not be change because no bargaining had taken place. The
JCIM, which seeks to synthesize prior awards and arbitral views, may have drawn from the award
of Jonathan Dworkin, USPS and APWU, Case No C1C-4K-C 18134, APWU No. 83-M-445 (1984),
in rejecting the Service’s rationale for terminating a past practice for alleged safety reasons, as no
safety dangers had been substantiated.  See also, USPS and APWU, Case No. 84C-3U-C 24483
(Fugene Marlati, 1988)(unwritien practice cannot be changed during contract uniess change in
operations makes the practice impossible, unsafe, or incfficient).

1ere, the Employer has sugpested that there are changed circumstances justifying a change
in the prior practice. With increased usc and availability of cefl phones, it is suggested thal it will
place an unreasonable burden on supervisors to make additional calls to contact emplovees for
overtime. 1lowever, an increased burden was not demonstrated. First, not all empioyees have or will
want lo use a second number. No significant increase in demand was shown. In fact, the Employer
stated that too fow employees were engaged in the use of a second telephone number for a truc
practice to exist. Second, it appears that the practice adds to, rather than detraciing from, efficiency.
Multiple cmployecs can be reached simultaneously by continuing 10 use the bowling alley contact
number. From credible iestimony of one employee, it scems that cessation of the practice may
actually have increased the burden in rcaching employecs. That employce testificd that after the
change, she received three messages on her home telephone offering overtime, when she could have
heen reached directly by using her second number, providing the supervisor with a faster response.
Lastly, it is not likely that the burden will be increased. The practice is to allow addition of a second
phane number; there was no evidence or request that the practice be re-defined to allow employecs
to add an unlimited amount of additional phone numbers. Thus, there will bc no “parade of
horribles” in which a supervisor must call three or four numbers per employee, adding significant
time to the attempts o reach (he next listed employee for overtime.

‘The Employer's decision to change the policy did not occur because of any inconvenience

or outside report causing it io doubt the officiency or safety of the practice. Contrast, Dworkin Award

1¢
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{mcthods improvement team objected to stools; past practice found binding and no safety problem
shown). There is no evidence, or even a suggestion, that it was taking too long for management to
contact cmployces for overtime due to (00 many number listings. The change in phone number
overtime listing was apparently prompted by an individual grievance and a change in management
who was unaware of prior history. 1 this was a basis for the policy change, it would not demonstraie
changed circumstances within the meaning of the JCIM, but contravenes it

If management wishes to change a practice, the JCIM gives the procedure, requiring notice
and bargaining. In this case, management gave notice it was considering a possible change.
Hlowever, no bargaining took place. At best, there was a misunderstanding as to whether
management was willing to engage in good faith negotiations about the practice. The Union
belicved that an announcensent had been made of a management decision, and the Union made the
practical request that employees be allowed to choose the phone number to be listed, if they were
io be limited to one number. This exchange does not suggest bargaining took place.

In closing, it is noted the Union requested that employces be made whole. The facts of this
case make it very difficult to show injury to any individual employee, thus it is impossible to order

a make-whole remedy. The remedy is therefore limited ordering that the practice be reinstated.

Iyate:  April 9, 2005 _
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UNDERSTANDING PAST PRACTICE
THE UNWRITTEN CONTRACT

Arbitrator Parkinson in case number C90C-4C-C93014395 discusses past
practice relative to a uniform allowance. Arbitrator Parkinson states at page 9,
“Although the Postal Service alleges that the uniform allowance was given to the
Technicians in error, such an argument is diminished when one considers that for
some ten (10) years the Technicians received this allowance. This type of so called
error is not one which is subtle or undetectable inasmuch as the Technicians wore
on their person the benefit of the allowance and it was well know 10 everyone.”
and Arbitrator Parkinson continues on page 9, “Furthermore, there is no dispute
that this benefit constituted a long standing practice. It was condoned by the Postal
Service for a number of years, it was an obvious benefit that all parties were aware
of, and the Postal Service acted upon it by providing the benefits for all these
years. Hence it has all the attributes of a past practice which in effect has ripened
‘nto one that is binding” And arbitrator Parkinson quotes from arbitrator

McCaffree which 1s our next cite.

In case number WO0G-5G-C961 Arbitrator McCafiree teaches about past
practice and also on 2 uniform issue. The arbitrator states at page &: “The past
practice of the clothes allowance to the SSPU Technicians at Salem Oregon
became contractually binding under the circumstances here. The fact that the
Emplover may have unilaterally initiated this benefit to these employees does not
necessarily give the Employer the right to cancel the allowance by its unilateral
decision. Even though the Employer found that its purpose for the provision of the
clothes in these cases was no longer being served, and justified the discontinuance
of the practice, the employer’s decision failed to recognize the “benefit” to
employees. The practice was ‘(1) unequivocal; (2) clearly enunciated and acted
upon, (3) readily ascertainable over a reasonable period of ime as a fixed, and
estzblished practice accepted by both parties,” and not prohibited by a written
agreement between the parties. Although in some instances the employer may
discontinue a “gratuity” here the matter is a “working condition’. And the arbitrator
continues at page 8, “1 concluded that the past practice of providing a clothes
allowance {o the SSPU Technicians at Salem became a binding condition of the
Agreement and independent of the provisions of Article 26 and the ELM. The
Employer was not privileged to discontinue the practice unilaterally where such a

binding past practice had been established.”



The above cases are similar in that the ELM did not provide for uniforms but both
arbitrators granted the grievance because a binding past practice had been
established.

In case number C1C-4K-C18134 Arbitrator Jonathan Dwerkin discusses past
practice and a unilateral action or removing the practice. The Postal Service
abolished the practice of permitting clerks to sit in rolling chairs while distributing
mail to customer boxes. The practice was in place before the Postal Reorganization
Act and it remained in effect during each Collective Bargaining Agreement
subsequent to the passage of the Act. The clerks in the Joplin Post office continued
to distribute mail from these chairs for an uninterrupted period of twenty two
vears. Arbitrator Dworkin states at page 7, “In the arbitrator’s opinion, proper
decision in this case turns on the question of whether practice claimed by the
Union was binding. If it was, the Postmaster exceeded his authority by unilaterally
abolishing it. A practice is a way of doing things -- a mutually recognized,
repetitive response to given circumstances. It comes about through implicit (or
explicit) agreement and usually (but not always) defines a benefit or condition of
employment. The arbitrator agrees with Arbitrator Larson’s (case number S8C-3P-
C2752) concept that a binding practice is part of the “whole contract’ between the
parties. Once established, it is obiigatory to the same extent as it would be if 1t
were set forth in contractual language. It cannot be ignored by management on the
grounds that it is costly or inefficient any more than other negotiated benefits can
be extinguished for those reasons.” And Arbitrator Dworkin continues at page 11,
“The concept of shifting evidentary responsibilities applies in this dispute. The
Union presented a prima facie case when it proved that a benefit of employment
was removed by the Joplin Postmaster’s sudden abandonment of a twenty-year
practice - - a practice that was formed to settle a 1963 grievance. The Union’s
evidence confirmed that the practice continued in an unbroken pattern spanning
several collective bargaining agreements. The Union also stated without refutation
that no accidents occurred because of the practice and, although the Arbitrator
recognizes that this argument is a logical fallacy, be finds it compelling
nevertheless, It is particularly persuasive in view of the fact that the Joplin
Postmaster held his position for ten years before he guestioned the safety of the

practice.”

[



Jonathen Dworkin in case number C4C-4A-C1805 the arbitrator discussed past
practice with bulletin boards. Management unilaterally removed three APWU
bulletin boards and placed them in different locations throughout the Chicago Bulk
Mail Center. The actions of the Maintenance Manager, was not malicious or
intended to harm the Union. Its purposes were to eliminate eye-sores and create
orderliness in what seemed to be chaotic and poorly maintained bulletin boards
scattered throughout the work place. The arbitrator states as page 8, “The arbitrator
finds that the Union’s claim is supported by a binding practice. The three bulletin
boards had been assigned to the APWU for a long time and were always
recognized as belonging to the Union. The practice did not conflict with anything
in the National Agreement. The bulletin boards were located in a work area
‘naccessible to the public; they did not interfere with management’s authority to
preserve a sound business relationship with postal customers. There is absolutely
o evidence that the bulletin boards impeded safety or diminished efficiency. The
grievance will be custained on the finding that management overreached its
authority by changing an established binding past practice. It is important {0 note
that the practice constituted a mutual understanding between the Union and Bulk
Mail Center Supervision on how the silent portion of Article 22 would be
interpreted for that facility. It filled in the contractual gap, prescribing the number
of APWU bulletin boards required by Article 22 for that particular facility.
Supervision was not at libertv to change the practice without bargaining on the

subject.

In case S4C-3U-C24483 Ernest Marlatt, the evidence indicates as far back as
anvone could remember, manual distribution cierks were allowed to pick up drinks
during their breaks or before clocking in and carry the drinks to their work stations
and consume them there. In a joint labor-management meeting the Union was
advised that “coffee and cokes are creating a problem in work areas. If not properly
treated, will be eliminated from workroom floor.” Arbitrator Ernest Marlatt talks
about past practice and states at page 3; “An unwritten practice which has existed
for a substantial period and which is a benefit to the employees becomes a part of
the National Agreement itself and cannot unilaterally be changed by the employer
during the life of the contract, unless some change in operations make the practice
impossible unsafe or inefficient..a violation of the practice is a violation of the
agreement.” And the arbitrator continues “The postal service made no aftempt 1o
deny that there was 2 long-standing practice at the Pasadena Post Office allowing
manual distribution clerks to bring drinks 1o their cases and consume themn there.
The employees were: only allowed to pick up their drinks during breaks, so there
wis 1o evidence of any loss of productive time, Nor is there any evidence of
changed conditions atthe Post-Office which would impact on the continvation of
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the privilege.”

In case number EO0C4EC040185553 AIRS No. 42319 arbitrator Sarad D Jay,
at the Fargo main post office, overtime list employees were called in for OT
according to the terms of the LMOU. Employees on the list were contacted by
telephone and offered overtime opportunities. In 1996 employees asked if they
could list a second phone number for call-ing. Most employees used cell phones as
a second number, sometime in 1999 employees who belonged to the bowling
league listed the bowling alley number as their second number. The Postal Service
contacted emplovees for OT at the bowling alley number on a regular basis. In
2003 management notified the Union during a Jabor-management meeting of their
intent to only list one number for overtime call-ins. The change was made effective
October 14, 2004. Arbitrator Sarad D Jay discusses past practice at page7, “The
natare of a past practice has been defined by theses parties through their Joint
Contract Interpretation Manual (JCIM, Article 5. While other definitions and
reference may be available, these parties have agreed that the JCIM is controlling.
As to the existence of a past practice, the JCIM adopts the classic definition of
Arbitrator Richard Mittenthal,... Summarily stated, Arbitrator Mittenthal wrote that
a past practice must have clarity, consistency, longevity and repetition and mutual
acceptability. He alsc wrote that there are different functions of a past
practice...implement  contract language,...clarify ambiguous language....
implement a separate condition of emplovment.” Arbitrator Sarad discussed that
the practice was unequivocal, clearly enunciated & acted upon over a number of
vears. This practice took place consistently over a reasonable period of time and a
showing of longevity.



