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§ 13.02 Reductions in Force

Reduction in force (RIF) procedures enjoy a long, if undistin-
guished, history. Reductions in force, or executive reorganizations,
have for many years been favorite techniques for removing trouble-
some or unwanted employees. One of the first United States Civil Ser-
vice Commissioners lost his state job when it was abolished because
of his opposition to patronage appointments.' During the Wilson ad-
ministration, black clerks in the post office were transferred from the
central branch of the post office to branch offices previously marked
for abolition. The jobs of the transferred blacks ended automatically
upon the closing of these branches.” More recently, the well-known
whistleblower, Emest Fitzgerald, lost his job in a one-person reduc-
tion in force, after he testified before Congress concerning cost over-
runs on a ™ or defense project.’

Yet, the authority of the government to separate employees for eco-
nomic reasons is widely accepted. The necessity of this authority be-
comes apparent when government confronts financial or
orgamzational difficulties. The detailed regulations controlling agency
practice and review by the Merit Systems Protection Board are in-
tended to reduce the likelihood of abuse. Also, the extensive regula-
tions recognize that redoctions in force affect employees who have
served well for many years and thus, RIFs threaten the job security of
all employees who bave performed satisfactorily. In no other area of
appeals before the Board is it more important for empioyees to under-
stand their substantive and procedural rights and to monitor the
agency's application of the policies and standards.

[i1}—Summary of Process

A brief summary of the reduction in force process, described in the
relevant regulations, should aid in understanding the specific proce-
dures discussed in the opinions of the Board.* An agency may make a
reduction in force only for certain specified reasons. Once the agency
has determined to conduct a reduction in force, the agency must give
notice to employees who will be affected. The implementation of a

¥ United States Civil Service Conunission, Fifty United Stater Commissioners 18-
35 (19715 (hiographical Sketch of John Robert Proctor).

2Haves The Negro Federal Government Worker 21 (19413

3 Sce generally, Hearings on 8. 1210 Before the Subcomm. on Admin. Practice
and Procedure of the Senate Comm. on the Fudiciary, 94th Cong., lsf Sess. ( 19?5}

45 C.F.R. Ch 35L
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reduction in force involves determining first, which positions are to be
abolished, and then, which employees will be removed or reduced in
grade as the result of the elimination of positions. These determina-
tions require selecting which employees will compete with others, and
on what basis. Agencies establish competitive areas, which are geo-
graphical, and competitive levels, which concern job categories,
within an agency to determine which positions will be included in the
competition. Specific regulations limit the discretion of an agency m
determining these competitive areas and competitive levels. A reten-
tion register is drawn up to determine the order in which employees
will be released. The specified factors are used in determining an
employee’s standing on the retention register. When the agency selects
an employee for release, it may furlough him or her or, in certain cosn-
ditions, must offer him or her the best possible position in another
competitive level in the employee’s competitive area. Board decisions
address nearly every aspect of a reduction in force.

[2]—Coverage

Section 7701 gives the Board jurisdiction to hear appeals provided
by law or by regulation. Congress mandates the Office of Personnel
Management to promulgate regulations relating to reductions in force,
and these regulations specifically provide for appeal to the Board.’ An
employee covered under a negotiated grievance procedure may have
the option of using the negotiated grievance procedure, rather than a.
Board appeal, to challenge a reduction in force.®

Reduction in force regulations protect a broader range of employees
than do Chapters 43 and 75. The regulations cover all civilian employ-
ees within the executive branch except those whose appointment must
be confirmed by the advice and consent of the Senate (other than 2
postmaster), certain positions outside the executive branch, and the
civil service of the District of Columbia.”

OPM regulations control the scope of reduction in force protec-
tions. For example, OPM regulations do not provide any appeal 1o
nonpreference eligibles in the U.S. Postal Service.! Even preference

55 CFF §351.90L

65 CFR. § 1201.3(c). See Chapter 10 supra. A negotiated procedure may make
a grievance under it the exclusive remedy. Sirkin v. Department of Labor, 16
M.5.P.R. 432 See Chapter 10 supra.

75 CF.R. §351.202(2).

& Raymond v. U.S. Postal Service, 43 M.S.P.R. 16, 18 (1990). In addition, sea-
sonal emplovees who are placed in 2 nonduty status in accordance with the terins of




13-5 OTHER APPEALS § 13.0202]

eligibles in the Postal Service may not appeal in all circumstances.’
OPM regulations also do not apply to the release of National Guard
technicians' or to employees of the Senior Executive Service."

Reduction in force procedures may apply when a job 1s lost in a
transfer of function. A function is transferred when the performance
of a continuing function is moved from one competitive area to one or
more other competitive areas.’* A transfer of function also occurs
when a function is moved from one competitive area to another.”
Regulations control the selection of jobs to be transferred with the
function,™ and reduction in force procedures apply to the removal of
persons from their competitive level in a transfer of function.

In determining whether a transfer of function has occurred, the
Board has stated that a function involves a clearly identifiable activity
of the agency, authorized by law, which can be measured in quantita-
tive or qualitative terms."” An agency’s legislation, organizational
manuals, and delegations of authority are the most significant indices
of the discrete functions of the agency. In comparing functions at
agencies, the performance of activities is crucial in determining
whether or not a function has been transferred.'® In some instances,
Congressional intent to establish a new function at an agency, rather
than transfer an existing function from another agency, is significant."’

The Board has held that there is no right to appeal from a transfer
of function unless the transfer of function results in a reduction in
force or disciplinary action.”® When an employee refuses to transfer
with a function, the agency may either remove the employee under
disciplinary provisions, or it may apply reduction in force proce-

employment do not have reduction in force appeal rights. Strickland v. MSPB, 748
F.2d 681, 684 (Fed. Cir. 1984). The Board has also so held with respect to on cali
employees (i.e., employees serving only intermittently, upon call by the agency).

Se.g., in case of a change of an employee from regular to substitute m the same
pay level in the Postal field service. 5 C.F.R. § 351.202(4).

105 CFR. § 351.202(5).

115 CFR. §351.202(6)1).

125 C.F.R. § 351.203. See § 13.02{4] infra for a discussion of competitive areas.

135 CFR, §351.203,

L CFR. §351.302

15 Certain Former CSA Emplovees v. Department of Health and Human Services,
21 M.S.P.R. 379 (1984) (some quantitative basis must exist to trace the fumctions
from one agency to ancther).

16 7hid The Board concluded that when the legal duties and responsibilities of two
agencies reguire substantially different performance no transter of function has oc-
curred.

17 Id.

18 Jackson v. National Transportation Safety Board, 18 M.SPR. 626 {1984)
Brown v. Department of the Alr Force, 4 M.S.P.B. 288, 4 MLE.P.R. 221 {1980}
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dures.” The employee may adjudicate before the Board the claim that
the agency has improperly identified the employee for transfer with
the function in only two circumstances: (1) where the employee ac-
cepts the transfer of function and then undergoes a reduction in force,
or (2) refuses either to transfer with the function or to accept another
position, and is subject to a disciplinary action.”® Reduction in force
procedures will not allow an employee to raise previous transfers of
function in which the employee was not affected, but which placed the
employee in a position that subsequently was the subject of a reduc-
tion in force.?’ Likewise, an employee may not raise in a reduction in
force appeal the propriety of the original classification of the position
of which the employee is an incumbent.? The Federal Circuit has em-
phasized that examination of the classifications of positions that em-
ployees held would make the determination of retention rights
“impossible’ “Reductions in force deal with actual and not theoreti-
cal or possible situations.”* An employee, however, may raise i a
reduction in force appeal the allegation that his position should not be
subject to reduction in force procedures because the position was, in
fact, transferred to another competitive area rather than having been
eliminated.”

In an appeal of a reduction in force or of a disciplinary action, an
employee may also assert that he or she should not have been identi-
fied to transfer with the function. For example, the employee identi-
fied must be qualified for the position to which he or she is to be
transferred?® and an agency must use permissible methods of identify-

19 Brown v. Department of the Air Force, 4 M.S.P.B. 298, 4 M.S.P.R. 221 (1980).

2614, 4 M.SP.B. at 299.

When the transfer of function ocours during a reduction in force in the Tosing
area, the agency may remove employees who decline to move with their function
through RIF procedures and in this circumstance need not use adverse action proce-
dures. Smith v. Department of Commerce, 19 M.S.P.R. 589 (1984).

21 Bollo v. Department of the Navy, 7 M.8.P.B. 181, 7 M.S.P R. 286 (1981). Also,
an employee may not compe! reassignment of his position to an activity not subject to
a RIF. Cooper v. TVA, 723 F.2d 1560 (Fed. Cir. 1983).

22 Davis v. TVA, 10 M.S.P.R. 300 (1982). There is no obligation on an agency
properly classify a position before a reduction in force and the Board will review
classification matters only if it is necessary in order to determine whether the reduc-
tion in force action is in good faith. Estrin v. Social Security Administration, 24
M.E.P.R. 303 (1984}

23 Menoken v. Department of Health and Human Services, 784 F.2d 365, 369
(Fed. Cir), cert, denied, 479 U.S. 883, 107 8.Ct. 273, 93 L.Ed.2d 249 (1986).

24 14,

25 Prince v. Department of Transportation, 11 M.SP.R. 584 (1982).

2B Jackson v. National Transportation Safety Board, 18 M.S.P.R. 395 (1984). See
5 UB.C ¢ 3503,
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ing employees for transfer.”’ The obligation is on the agency to ensure
that the process of identification is proper.”®

No right exists to appeal to the Board in certain circumstances
where an employee was downgraded but retained pay; the employee
may appeal neither the reduction in force por the adverse action.”

[3]—Reduction in Force for Impermissible Purposes

An agency may conduct a reduction in force for certain reasons
only.*® These reasons include “lack of work, shortage of funds, reor-
ganization, reclagsification due to a change in duties or the exercise of
reemployment rights or restoration rights.”!

When an employee appeals a reduction in force action to the Hoard,
the agency has the burden of persuasion by a preponderance of the
evidence.* The agency’s burden of persuasion extends to establishing
that the reduction in force regulations have been properly invoked, as
well as properly applied to the individual employee.

In Losure v. Interstate Commerce Commission™ the Board articu-
lated the burdens upon the agency and the employee in an appeal ai-
leging that reduction in force procedures were improperly invoked.
The agency may establish a prima facie case that the reduction in
force procedures have been properly invoked, by presenting evidence
showing that the agency undertook the reduction in force for one of

27 Certain Former CSA Employees v. Department of Health and Human Sezvxces
21 M.S.P.R. 379 (1984).

28 1hid.

28 See § 12.02 supra.

305 CF.R. § 351.201(a); ¢f Mead v. MSPB, 687 F¥.2d 285 (9th Cir. 1982}

315 C.FR. § 351.201(a).

An agency notice need not cite the terms of the regulation if the agency subse-
guently establishes, by a preponderance of the evidence, that the reduction in force
was taken for a permissible reason. Bacon v. Depariment of Housing and Usban De-
velopment, 757 F.2d 265 (Fed. Cir. 1985) (agency gave us reason “workload and
skills imbalances,” but established that the reduction in force was taken as part of a
reorganization). When the reduction in force is taken as a result of a reclassification
of the position to a lower grade because of an erosion of duties, the incumbent of the
position need not ever have performed the eroded duties. Moraghia v. ERPA, 20
M.EPR. 265 (1984). A shortage of funds may include management discretion in
abolishing a researcher’s position which no longer has cutside funding. Sinha v. Vet
erans Administration, 768 F.2d 3390 {Fed. Cir. 1985),

The Federal Cirenit has found that the change of a position from one shared by
two part-time employees to one requiring a full-iime employee was pot a reorganiza-
tion and that the agency abused its discretion by invoking reduction in force regula-
tions. Cobb v. Department of Labor, 774 F.2d 475, 477-478 (Fed. Cir. 1985},

32V osure v. ICC, 2 MSPR. 361, 2 M.SPR. 195 (1980}
337d



§ 13.02]3] MSPB: RIGHTS AND REMEDIES 13-8

the permissible reasons.” If the employee presents no rebuttal evi-
dence to challenge the good faith of the agency’s action, the evidence
establishing the agency’s prima facie case will normally be enough to
carry the agency’s burden of persuasion.

If the agency presents a prima facie case that it conducted the re-
duction in force for a permissible reason, the employee must introduce
evidence that indicates the agency conducted the reduction force for
some mproper reason. In these circumstances, the agency may need
to introduce additional evidence, because the burden of persuasion re-
mains with the agency. The Board also cautions that the agency may
wish to introduce additional evidence, even when the employee intro-
duces none, if its own evidence casts doubt on the agency’s good
faith.*

Several decisions of the Board suggest the circumstances allowing
the inference of improper agency use of reduction in force procedures
and the types of evidence supporting such circumstances. The Board
has stated that an agency may not use reduction in force procedures to
circumvent an employee’s procedural rights under Chapter 75.°¢ Like-
wise, an agency may not conduct a reduction in force for any other
prohibited purpose or reason. In Losure, the Board held that the de-
sires to shed the stigma of former officials or to create a credible con-
gressional relations program were not permissible reasons to separate
an employee under reduction in force procedures and constituted rea-
sons personal to the employee.

In another case, the Board specifically upheld a single person re-
duction in force, noting that the reduction resulted from a “planned
management action” and that the reason given for the action “clearly
- meets the regulatory definition of a reorganization even though only
one person was affected thereby.™’ The Board has affirmed that the

341d,2 M.S.P.B. at 366, 2 M.S.P.R. at 201-202.
35 Id. For example, the testimony of agency witnesses might permit an inference
of bad faith.

Relying on Losure, supra n. 32, the Federal Circuit has found impenmissible a
reduction in force that was taken for reasons personal to the employee. Washington v.
Garrett, 10 F3d 1421, 1429-1431 (Fed. Cir. 1993) (all credible evidence supported
conclusion that RIF was taken for reasons personal to employee and Board “disre-
garded well-established law” in upholding RIF despite evidence of the personal na-
ture of the action). A dissenting opinion argued that the Board’s conclusion that the
RIF was taken for proper reasons was supported by substantial evidence. /d. at 1438-
1439, oo
B4, 2 MSPB. at 363, 2 M.SPR. at 199, citing Fitzgerald v. Hampton, 467
F2d 755 (D.C. Cir. 1972).

37 Copeland v. Departinent of the Army, 9 M.S.P.R. 348 (1982}
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impact of reorganization on a single position does not make the reor-
ganization invalid.*® The troubling aspect of the Board’s holdings is
the treatment of a one person reduction in force as irrelevant as long
as the reorganization meets the regulatory definition. The recognized
history of reductions in force for improper purposes should, at the
very least, make the use of a single person reduction in force related
to a reorganization relevant evidence to be balanced in determining
whether the agency has met its burden of persuasion. In most agen-
cies, the use of a single person reduction in force does raise an infer-
ence of impropriety which should be weighed along with other
rebuttal evidence. Of course, in some circumstances, the inference
may be less easily drawn because the agency has little motivation to
subvert other procedural rights. For example, the Board has noted that,
since an employee was not entitled to protection under Chapter 75,
“the agency had nothing to gain by following appealable [reduction in
force] procedures instead of simply removing appellant.”™ The Fed-
eral Circuit has stated that an employee enjoys no right to competi-
tion®® and, therefore, an agency may establish a one person
competitive area, which could be overturned only if it were arbitrary
or irrational *’

The employee should raise any alleged impropriety with some spec-
ificity. The Board indicates that an administrative judge has authority
to direct the employee to identify the alleged impropriety in use of
reduction in force procedures, so as to allow the agency to address the
issue in its evidence.*

The Board has also held that once the Board determines that the
agency has conducted the reduction in force for legitimate reasons, the

38 Farmer v. Department of Transportation, 13 MSPR. 384 (1982);
Killingsworth v. Department of Health and Human Services, 11 MLS.P.R. 273 {1982).

39 Killingsworth v. Department of Health and Hurnan Services, 11 M.S.P.R. 273,
276 (1982) (citations omitted).

40 Ginnodo v. OPM, 753 F.2d 1061 (Fed. Cir. 1985). See § 33.02[4] injra for a
discassion of competition.

41 fhid. The dissent argued that since the agency enjoyed flexibility to construct a
larger competitive area, the agency should not be permitted to behave contrary o the
official procedures governing reductions in force ane to consciously place the em-
ployee in the “absurd” position of having only himself to compete with.

42 Losure v. ICC, 2 ML.S.P.B. 361, 366, 6, 2 M.SP.R. 195, 202, n.6 (1980).

The employee must challenge the bonta ride character of a reduction in force, The
administrative judge may not on his or her own raise the similarity of function m pre-
and post- RIF positions. Case v. Department of the Army, 27 M.S PR 166 {1985).
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Board has no authority “to review the management considerations
which underlie that exercise of agency discretion.™ For example, an
employee could argue that the reduction in force was improper be-
cause the agency lacked authority to contract out the work previously
performed by those employees in the abolished positions since the un-
derlying cost evaluation was faulty. According to the Board, however,
the cost evaluation which permits contracting out, as well as the judg-
ment whether to contract out a function, rests within the discretion of
the agency. ‘

[4}—Procedural Requirements

{a}—Scope of Competition. Although an agency enjoys discre-
tion in determining whether to conduct a reduction in force, regula-
tions restrict the manner in which a reduction in force is actually
conducted.* Regulations govern how an agency may set the scope of
competition in both the competitive area and the competitive level.

- The competitive area is defined in terms of the agency’s organiza-
tional units and geographic location.*> In the departmental service or
headquarters of an agency, a competitive area is one that covers a pri-

43 Griffin v. Department of Agriculturé, 2 M.S.P.B. 335, 337, 2 MSPR. 168
(1980} :

The Federal Circuit has taken a similar approach. See: Sinha v. Veterans Admin-
istration, 768 F.2d 330, 332-334 (Fed. Cir. 1985) (emphasizing management discre-
tion); Bacon v. Department of Housing and Urban Development, 757 F.2d 265,
269-270 (Fed. Cir. 1985) (emphasizing that court could not look behind a valid stated
reason for the reduction in force and therefore could not inquire into the mental pro-
_ cesses of agency officials); Masden v. Veterans Administration, 754 F.2d 343 (Fed.
Cir. 1985) (agency has wide discretion in determining the need for, and possible alter-
native to, a reduction in force).

44 In some circumstances, even though an agency has not followed the governing
procedures, the Board need nof invalidate the entire reduction in force and may siruc-
ture a remedy designed to protect the particular rights of specific employees. Certain
Former CSA Employees v. Department of Health and Human Services, 762 F.2d 978,
985 (Fed. Cir. 1983) (reduction in force involving over 900 employees “[t]he Board’s
handling of this case constituted a reasonable method of dealing with perhaps a
unique and certainly most unusual situation.”). Any procedural ervor in the conduct of
2 reduction in force must be shown to be harmiful, For example, when an employse
would have been the only employee within the competitive area, an error in failing 1o
establish the competitive area is not harmful. Mayo v. Hodel, 741 F.2d 441 (D.C. Gy
1584).

After an employee establishes an ervor in RIF procedures, the agency must, fo
avoid reversal, establish by a preponderance of the evidence that the error did not
affect the employee’s substantive entitlements. Jones v. Department of the Army, 42
M.S.P.R. 680, 685-686 (1990), discussing Hill v. Department of Commerce, 25
M.S.P.R. 205 (1984) and Phelps v. Department of Labor, 25 M.S.P.R. 30 (1984).

455 CFR. §351402
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1s one geogmphzc area constituting a su&gle area
hoses.* In the field service, a competitive area zs
eld installation in the local commuting area.”’
address the development of both larger and

e in guahﬁsatxons duties, responsibilities, pay schedules,
and wnrkmg conditions, to allow an employee ta move from one po-
sition to another without significant training or undue interruption of
the work program.>® Separate competitive levels are required for posi-
tions that are: (1) under different pay schedules, (2) filled on a full
time basis, (3) filled on a seasonal basis, (4) filled on a part-time basis,
(5) filled on an intermittent basis, or (6) filled by a supervisor or man-
agement official !

From the employee’s point of view, the determination of the appro-
priate scope of competition 18 particularly important because 1t affecis
the likelihood of the employee’s release from a position within that
competitive level. Therefore, employees often challenge the agency’s
determination of both the competitive area and level.

The agency has the burden of persuasion to establish the propriety
of every element of its decision in a reduction in force.® This burden
of persuasion extends to proving that the competitive area and com-
petitive levels were properly established.”® In one case, the agency had
contended that the employee’s position in a field office was a position
in another competitive area because the incumbent of the position re-
ported to a different and independent administrative authority than
other employees within the agency’s subdivision. The Board, how-
ever, held that the agency introduced insufficient evidence to establish
this separate and independent authority.

465 CFR. §351.203(d).

475 CFR. § 351.402{(b).

485 CFR. §351.402.

495 CFR. § 351403032}

505 CFR.§ 351.403(a).

515 CFR. § 351.403(b).

52 Compton v. Department of Energy, 3 M.S.P.1B. 522, 3 M.SP.R. 452 {1980},

Since an employee has a right to a hearing, an administrative judge may not

make a finding about the appropriate competitive area or level without a hearing.
Crispin v. Department of Commerce, 732 F.2d 919 (Fed. Cir. 1984).

53 14,
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The determination of the competitive area is within the discretion of
agency>" and, in some circumstances, a nationwide competitive area
may be appropriate.’”® The agency, however, may abuse its discretion
if 1t establishes a competitive area that cannot be supported by rea-
son.>¢

Likewise, the agency must establish that competitive levels have
been properly drawn. In determining the appropriate competitive
level, the agency must exercise “sound discretion” and careful judg-
ment, and cannot rely on previous and out-of-date classification of the
appropriate competitive level”’ In Foster, agency officials testified
that there were other positions that could have been inciuded in the
competitive level. The reliance on the competitive level drawn years
before, at the time of the classification of the employee’s position, left

-her 1 a competitive level of one person. The Board found that inade-
quate proof existed to carry the agency’s burden of establishing an ap-
propriate competitive level.

' The determination of the competitive level where an employee’s po-
sition 1s placed rests not upon the qualifications of the employee, but
rather, upon the official position description (PD).*® Because compet-
itive levels are drawn on the basis of the similarity of positions, the
incumbent’s qualifications are irrelevant. (Assignment rights, how-
ever, do relate to an individual's own qualifications.) While the posi-
tion description would normally contro! the Board’s review of the
appropriate competitive level, the employee may introduce evidence
to show that the position description did not reflect adequately the
functions of the job.” Likewise, the agency may show that two similar
positions involve substantially different experience and skills and are
not sufficiently alike to belong in the same competitive level.®

[b]-—Retention Register. Crucial to the employee’s status during

54 Grier v. Department of Health and Human Services, 450 F.2d 944 (Fed. Cir.
1985) (agency need not expand competitive area to insure actual competition).

55 Rosenstiel v. Bureau of Alcohol, Tobacco and Firearms, 19 M.S.PR. 478
{1984).

56 Beardmore v. Department of Agriculture, 761 F.2d 677 (Fed. Cir. 1985) {com-
petitive area excluded adjacent cormmunity which was part of the area for administra-
tive purposes and closer to duoty station than the city from which employee
commuted).

57 Foster v. Department of Transportation, 7 M.SPB. 707. § MS.PR. 240
{19813,

58 Holliday v. Department of the Army, 12 M.5.P.R. 358 {1982).

59 See Burbridge v. Government of the District of Columbia, 13 M.SP.R. 360
{1982) (employee failed to demonstrate similarities of duties in two positions).

60 Shultz v. Department of the Interior, 11 M.S PR 394 {1982}
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mary subdivision of the agency within a local commuting area. A
local commuting area is one geographic area constituting a single area
for employment purposes.* In the field service, a competitive area is
one which covers a field installation in the local commuting area.”’
The regulations also address the development of both larger and
smaller competitive areas and the combination of such areas.*®

Within each competitive area, the agency establishes competitive
levels for both the career and excepted services.” A competitive level
consists of all positions in the same grade or occupational level suffi-
ciently alike m qualifications, duties, responsibilities, pay schedules,
and working conditions, to allow an employee to move from one po-
sition to another without significant training or undue interruption of
the work program.®® Separate competitive levels are required for posi-
tions that are: (1) under different pay schedules, (2) filled on a full
time basis, (3) filled on a seasonal basis, (4) filled on a part-time basis,
(5) filled on an intermittent basis, or (6) filled by a supervisor or man-
agement official.®!

From the employee’s point of view, the determination of the appro-
priate scope of competition is particularly important because it affects
the likelihood of the employee’s release from a position within that
competitive level. Therefore, employees often challenge the agency’s
determination of both the competitive area and level.

The agency has the burden of persuasion to establish the propriety
of every element of its decision in a reduction in force.” This burden
of persuasion extends to proving that the competitive area and com-
petitive levels were properly established.> In one case, the agency had
contended that the employee’s position in a field office was a position
in another competitive area because the incumbent of the position re-
ported to a different and independent administrative authority than
other employees within the agency’s subdivision. The Board, how-
ever, held that the agency introduced insufficient evidence to establish
this separate and independent authority.

465 CFR. § 351.203(d).

475 CF.R. § 351.402(b).

485 CFR. § 351402

485 CFR. §351.403(b)(2)

50 5 CF.R. § 351.403(a)

515 CF.R. § 351.403(b).

52 Compton v. Department of Energy, 3 M.S.P.B. 522, 3 M.S.P.R. 452 {1980).

Since an emplovee has a right fo a hearing, an administrative judge mav not

make a finding about the appropriate competitive area or level without 2 hearing.
Crispin v. Department of Commerce, 732 F.2d 919 (Fed. Cir. 1984},

53 7d.
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a reduction in force is the employee’s retention standing. The retention
register is to be established prior to the commencement of the reduc-
tion force. Historically, the standards of retention have varied consid-
erably. Originally, the selection of employees to be released was
based on an individual’s length of service and performance ratings. In
1929, when a substantial reduction in federal spending reduced the
number of federal jobs, special privileges were granted to mdividuals
with permanent appointments; the order of release was first tempo-
rary, then probationary, and finally permanent employees. After
World War II, veterans and certain other persons linked to veterans or
deceased veterans received preference in retention.

The existing regulations combine thesé historical elements. An
employee’s performance rating is an important factor affecting the
employee’s retention standing. Employees receiving unsatisfactory
ratings under cerfain agency systems and employees who have re-
ceived written notice of demotion or removal under an agency’s per-
formance appraisal system are more likely to be the separated.

Employees are divided into three major tenure groups: Group I—
career employees not serving a probationary period;®! Group Il—ca-
reer probationary employees and career conditional employees;* and
Group HI-—indefinite employees, term, non-status, non-temporary
employees and employees with temporary appointments, employees
under temporary appointments pending the establishment of a register
for appoiniment to the position.*

Within each of these three major tenure groups are three subgroups
based on military experience: Subgroup A-D—preference eligible em-
ployees with a service connected disability of thirty percent or more;
Subgroup A—all other preference eligible employees; and Subgroup
B-—non-preference eligible employees. Under present regulations,
within each subgroup employees are ranked by length of service, with
retired members of the armed forces able to credit all or a portion of
military service, The Board’s decisions have discussed the definition
of creditable service and generally exclude service only m the national
guard.®

OPM regulations now give much greater weight to performance ap-
praisals than they previously did in determining an employee’s place
on the retention register, The average of an employee’s three most re-

§15 C.FR. § 351.501(b).
625 C.FR. § 351.501(c).
635 CFR. § 351.501(d).
64 Jacaruso v. Department of the Army, 1 M.S.P 1. 360 (1980).
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cent annual performance ratings become the basis for a performance
based adjustment to the employee’s length of service.*® An employee
receives twenty additional years of service for each performance rat-
ing of outstanding or equivalent, sixteen additional years of service for
each performance rating of exceeding fully successful or equivalent,
and twelve additional years of service for each performance rating of
fully successful or equivalent.% Employees who lack three actual per-
formance ratings are entitled to a presumption of fully successful rai-
ings for the lacked ratings.” After length of service is adjusted for
performance, employees are arranged within the appropriate groups
and subgroups.

In reviewing performance ratings during a reduction in force ap-
peal, the Board will not adjudicate an appeal based upon contested
performance ratings unless the award of service credit was inconsis-
tent with the agency’s performance appraisal system.®® Therefore, the
agency need only show that is award of additional service was consis-
tent with its performance appraisal system. The agency’s burden of
persuasion could, in most circumstances, be easily satisfied unless the
employee presented rebuttal evidence. To prevail, an employee must
show that the agency improperly granted or denied performance-based
service credit and that the agency’s action affected the employee’s re-
tention rights.

[c]—Record Keeping. The agency must keep copies of the re-
tention register and of the records upon which the retention register is
based. The agency must allow an employee to inspect the records and
the retention register to the extent that these materials have a bearing
on the employee’s case.”” Proper maintenance of these agency materi-

555 C.F.R. § 351.504(b). In American Federation of Government Employees v.
OPM, 821 F.2d 761, 764, 765 (D.C. Cir. 1987), the court decided that OPM enjoyed
broad authority to determine the weight to be placed on the relevant retention factors
and that the regulations reflected a legitimate policy decision by OPM,

€6 C F.R. § 351.504(d).

675 C.F.R. § 351.504(c).

68 Haataja v, Department of Labor, 25 M.S.P.R. 594 (1985).

665 C.F.R. § 351.505.

The employee should carefully examine the retention register for it will aid an
employee in detenmining whether the 2gency has proceeded properly and whether o
appeal to the Board. In normal circumstances the burden will be on the employee o
examine the documentation. However, the cmployee may be justified in relying on
the representations of agency officials that dissuaded the employee from examining
the register. Cohen v. Department of Labor, 26 M.S.P.R. 232 (1984) {employee ai-
leged three employees in personne! office and two supervisors advised the employee
that there were no positions in the agency to which the employee could be assigned.
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als is extremely important both to the employee and to the agency.
These materials allow the employee to determine whether his or her
own retention standing and that of others have been properly calcu-
lated, and whether the agency has released employees in the proper
order. Moreover, these retention records allow an employee to evalu-
ate the setting of competitive area and competitive levels.

For the agency, the materials are important because they may be
crucial to the agency’s ability to carry the burden of persuasion when
the conduct of the reduction in force is challenged. The Board has
commented unfavorably on an agency's failure to provide the em-
ployee with the retention register despite repeated requests.”® In an-
other case the Board concluded that “the action must fail because the
agency, for whatever reason, failed to keep and consult the records
which RIF regulations require. .. .””!

The Federal Circuit has approved the use, In some circumstances,
of a master list rather than a retention register.”

[d]—The Substantive Right of the Proper Order of Release.
After a retention register is established, the agency determines whom to
release within the competitive level. This determination requires the
agency to release employees in the same competitive area and level in
inverse order of their standing on the retention register, employees with
the lowest retention standing being released first.” Employees generally
may not be released while the agency retains an employee from a lower
subgroup, for example, an employee with a temporary appointment or

70 Foster v. Department of Transportation, 7 M.S P.B. 707, 709, 7 M.S.P.R. 240,
244-245 (1981},

71 Sahni v. Goverament of the District of Columbia, 4 M.SP.R. 252, 257, 4
M.SPR. 179, 175-176 {1980) (emphasis in original). A different approach has been
taken as to personnel records that contian errors or omissions if the records were cre-
ated prior to a reduction in force. As to such records, relevant regulations suggest only
a general policy that agencies maintain accurate personnel records; the regulations set
not standards or provide any remedy for an agency’s failure to satisfy the policy.
Therefore, errors in such records are not actionable before the Board. Schroseder v,
Department of Transportation, 60 M.S.P.R. 566, 574 (1994) (employees sought ad-
vantage of erroneous indication on SF-50 that they were preference) (dicia).

72 Menoken v. Department of Health and Human Services, 784 F.2d 365, 369-370
(Fed. Cir.), cert. denied 107 S.Ct. 273 (1986), (approved use of a master list rather than z
retention Tegister in unusnal circumstances). A master fist i3 2 less formal list of all positions
and employees involved in the reduction in forces. Accord, Ahlborg v. Departinent of
Health and Human Services, 804 F.2d 1238, 1245-1246 (Fed. Cir. 1986). (in course of
actions involving reduction in force of personnel at community Services Administration, the
use of master retention fists was not limited to exceptional circumstances). Master lists were
necessary in these cases because the Commmity Services Administration had not mam-
tained adequate personnel records to allow construction .f retention registers. Sec also,
Haves v. Department of Health and Human Services, 829 F.2d 1092 (Fed. Cir. 1987},

T35 CFR.§ 351601,

*Reh 1}
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position or performance appraisal of less than satisfactory.”® However, the
regulations provide some exceptions to the order of release requirements’
and allow, in a few limited instances, an employee with a lower retention
standing to be retained for ninety days after the release of a higher ranking
employee.” Special regulations concern abolishment of all positions in a
competitive area within three months.”’ Also, the agency may not assign a
lower ranking employee to a new position substantially identical to the
abolished position of a higher ranking employee.™ The agency has more
flexibility in filling an existing vacant position.” The Board has stressed
that the employee’s 1 ght to be released in the proper order is a substan-
tive right and not a procedural one subject to the harmful error rule.®

[e]—Notice. The agency must give each employee chosen for re-
lease from his or her competitive level, sixty days’ notice prior to the
effective date of the release.® When the agency includes information
in the notice which is not required by regulations, but which is rele-
vant to the employee’s decision regarding reassignment rights, the
agency will be responsible if the employee relies on incorrect infor-
mation to his or her detriment.®

A notice of a reduction in force can mislead an employee regard-
ing appeal rights without specifically misstating them.® In these cir-
cumstances, the time limits for appeal of a reduction in force should
be waived for good cause.® The notice must state the action to be
taken and its effective date, the employee’s competitive area, compet-
itive level, retention subgroup and service date, and where the employee

745 CFR. §351.602.

755 C.F.R. § 351.606.

765 CE.R. § 351.607.

775 C.F.R. § 351.605.

78 Wright v. Department of Commerce, 9 M.S.P.R. 472 (1682).

79 Scott v. National Transportation Safety Board, 21 MSPR. 211 (1984) (agency may
choose among employees in the sarme subgroup regardless of standing on retention register),

80 Ray v. Department of the Air Force, 3 M.S.P.B. 516, 3 M.S.P.R. 445 (1980).
See § 14.02 infra for a discussion of the harmful error rule. For example, when the
agency fails to properly conduct the retention register, the employee is entitled to
reinstatement regardiess of whether he would have been retained if the register was
properly constructed. Wright v. Department of Commerce, 20 M.S.P.R. 36 (1984},

815 CFR §351.801(a). (Some employees of the Department of Defense are en-
titled to 120 days notice.}

82 Reed v. Department of Commerce, 18 M.S.P.R. 697 {1984) (agency included
erroneous figare of the severance pay to which the emplovee would be entitled, mis-
leading the employee into aceepting separation rather than reagsignment).

83 Yuni v. MSPB, 784 F.2d 381, 384-386 (Fed. Cir. 1986) (agency characterized
action as a classification decision appealable to OPM, toid the employee there were
no time limits in which he must appeal, and provided no additional information when
employee stated that the downgrading was an adverse action).

B4

855 CFR. & 351802
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may inspect the relevant records.®® The notice must also state, where ap-
propriate, why a lower standing employee is to be retained. The notice
must specifically state the employee’s right to appeal to the Board. When
the agency cannot determine all the specific actions at the beginning of
the notice period, it may use general notices supplemented by specific
ones.® General notices are notices to all employees who might be af-
fected. A new notice of at least sixty days is required when the agency
decides to take an action more severe than the one first specified ¥

When possible, the agency is to retain the employee in an active
duty status during the notice period.®® The Board has interpreted the
regulation concerning status during the notice period to allow the
agency to place an employee on involuntary annual leave, leave with-
out pay, or non-pay status during the notice period, only when the
agency lacks work or funds for all or part of the notice period.*

An agency generally has no obligation to give notice of a RIF to an
employee if no RIF action has been taken against him.*' For exam-
ple, an employee who retires under the mistaken assumption that his
termination in the absence of retirement would not be a RIF, is not
entitled to notice of a right to appeal unless the employee has put the
agency on notice that he sees the refirement as involuntary based on
his assumptions about his rights absent the retirement.®

{f]l—Assignment Rights. When an agency decides to release an
employee from his or her competitive level, the agency must offer the
employee a position lasting at least three months for which the em-
ployee is qualified, a furlough, or separation.”

In some instances, an agency must first offer an employee another
such position rather than separation or furlough.®’ Employees in
Groups I or 1 in the competitive service are entitled to a reasonable
offer of assignment to certain positions in ancther competitive level
which they can take by bumping or retreating. Bumping involves

B85 C.F.R. § 351.803.

875 C.F.R. § 351.805.

885 CF.R.§ 3151.806.

83 Lerner v. Department of the Interior, 7 M.S.P.B. 365, 7 M.SP.R. 511 (1981},

8891 Krizman v, MSPB., 77 F.3d 434, 437-438 {Fed. Cir. 1956).

BRZ 14 77 F.3d at 437; Mueller v, ULS, Postal Service, 76 F.3d 1198, 1201 {Fed.
Cir, 1996). Krizman and Mueller stand for that proposition that where “an employee
requests and agrees to accept early retirement under the special incentive program
before any appealable action has been taken by the agency no appeal rights accrue.”
Torain v. .S, Postal Service, 83 F.3d4 1420, 1423 (Fed. Cir. 1996} {Postal Service
had net indicated to the employee that the employee would be placed in any position
ather than one at the employee’s present grade level),

205 CFR. 8351603, '

915 CFR 351704,

*{Rel. 1)
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moving into a position held by a person in a lower subgroup, while
retreating involves moving into a position that is essentially identical
to the one held by the employee and which is held by a person in the
same subgroup but having a lower retention standing.*2
However, only employees in the competitive service has assign-
ment rights.”
Assignment rights are limited. Assignment involving displacement
ol another employee does not “(1) Authorize or permit an agency to
assign an employee to a position having a higher representative rate:
{2) Authorize or permit an agency to displace a full-time emplovee
by an other-than-full-time employee, or to satisfy an other-than-full-
time employee’s right to assignment by-assigning the employee o a
vacant full-time position: (3) Authorize or permit an agency to dis-
place an other-than-full-time employee by a full-time employee, or to
satisty a full-time employee’s right to assignment by assigning the
employvee to a vacant other-than-full-time position: (4) Authorize or
permit an agency to assign a competing employee to a temporary
posttion (i.e.. a position under an appointment not to exceed | vear),
except as an offer of assignment in lieu of separation by reduction in
oice under this part when the employee has no right to a position
under Sec. 351.701 or Sec. 351.704 (a) (1) of this part. This option
does not preclude an agency from, as an alternative, also using a
temporary position to reemploy a competing employee following
separation by reduction in force under this part: (5) Authorize or
permit an agency to displace an employee or to satisfy a competing
employee’s right to assignment by assigning the employee 1o a
position with a different type of work schedule (e.g., full-time, part-
tine. intermittent. or seasonal) than the position from which the
simployee s released.” An agency may, however, “at its discretion.
vhoose to offer a vacant other-than-full-time position to a fuli-

825 C.FR. § 351.701. An employee released from his or her competitive level
may retreat to a position that: (1} is held by an employee with a iower retention stan-
dard in the same tenure of subgroup; (2) is not more than three grades (or appropriste
grade intervals or equivalent} below the position from with the employee was re-
leased; and (3) is the same position, or an essentially identical one, previously held by
the released employee in a federal agency. 5 C.FR. § 351.701{c), relied upon in Clark
v. Department of the Navy, 64 M.S. P R. 487, 485 (1994},

825 C.F.R. § 351.202. See Dodd v. TVA, 770 F.2d 1038 (Fed. Cir. 1985} (TVA
employee not in the competitive service and not entitled 1o assignment rights).

An agency must, consistent with the Veterans Preference Act, offer a preference
eligible any assignment rights to a permanent position, even at a lower grade, before
offering the preference cligible a temporary position. Jones v. Department of the
Army, 42 M.S.P.R. 680, 687-680 (1990).




13-18.1 OTHER APPEALS § 13.0214]

time employee in lieu of separation by reduction in force.™ An
employee, however, has no right to bump into a position filled by a
temporary employee.*® The regulations also provide that the agency
need not, but may, fill a vacancy during a reduction in force.” The
Board has found that these regulations are unaffected by the Civil Ser-
vice Reform Act of 1978 and are thus still valid.”® However, if the
agency chooses to fill a vacancy with an employee who would other-
wise be released from his or her competitive level, the agency must
follow reduction in force procedures.”” This requirement prevents the

agency from using the vacant position to subvert the assignment rights
of other employees. Similarly, an agency cannot offer the position to
some but not all employees in a competitive level and then abolish it.
Allowing the agency to abolish the position after it was declined by a
competing employee without offering it to a similarly situated em-
ployee would constitute an action personal to an employee and would
“undercut” merit principles.!® According to the courtf, once the
agency chooses to offer a vacant position to an employee who would
be released in a reduction in force, it must follow reduction in force
procedures and offer the position to other qualified employees.'”’

If the agency offers the employee another position, he or she must
meet OPM qualifications (listed in Federal Personnel Manual X-118)
for the position, be physically qualified, meet any special conditions

845 CF.R. § 351.704.

95 /.

9 Starling v. Department of Housing and Urban Development, 757 F.2d 271 ¢Fed.
Cir. 1985) (temporary employees were not competing employees and, therefore, their
positions were not open to bumping; temporary employees lost their positions other
than through reductions in force).

975 CFR. § 351.201(b).

98 Sumrners v. Department of the Treasury, 4 M.S.P.B. 95, 4 MS.P.R. 1 (19801

9 Wilburn v. Department of Transportation, 757 F.2d 260 {1985).

(Text conrinued on page [3-1%)
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for the position, and have the capability, competency and special skilis
needed to perform without undue interruption,'® In some instances, an
agency may assign an employee to a position without regard to OPM
qualifications, if the employee meets the minimum educational re-
quirements and has the capacity, competency, and special skills neces-
sary to perform the duty.'® As other regulations suggest, the
assignment rights of an employee rest not on the description of the
employee’s abolished position, but on the employee’s individual qual-
ifications.'%

Often when an employee is offered a position in satisfaction of the
assignment rights, the employee alleges that he or she should have
been offered another, usually higher rated, position. When an em-
ployee challenges the agency’s offer of assignment, the administrative
Judge may appropriately require the employee to identify the position
for which the employee believed he or she was qualified.'®® The
agency retains the burden of persuasion in showing that the employee
was not qualified for service in the position. One of the grounds the
agency may use is lack of the ability to perform the duties of the po-
sition without undue interruption.'® The Board has interpreted this
language, relying on the Federal Personnel Manual (FPM) which
states that “the ordinary work program probably will not be unduly
interrupted if optimal quality and quantity of work were not [sic] re-
gained within 90 days of the reduction in force. Lower priority pro-
grams might tolerate even longer interruptions. . . .”'% The Board has

1025 C.F. R. § 351.701(a). An acceptance of a position solely for the purpose of
receiving back pay does not make the acceptance improper. Okonski v. Department
of Health and Hurnan Services, 31 M.S.P.R. 489 {1986).

1035 CFR. § 351.702. The employee who bumps into a position need not be
better qualified than the incumbent if the bumping employee meets the minimum
qualifications. Masden v. Veterans Administration, 754 F.2d 343 (Fed. Cir. 1935
{Board lacks jurisdiction to review cormrectness of the classification of a bumping em-
ployee).

104 The employee should insure that information regarding the employee’s indi-
vidual qualifications are contained in the individual personnel folder. Although there
may be po duty o check the contents of the folder, information regarding personal
qualifications may be important in the event of a reduction in force. Coleman v, De-
partment of the Army, 19 M.SP.R. 358 {1984} {agency misfiled information regard-
ing personal qualifications submitted by the employee two vears before the reduction
in force; agency held not justified in denying employee his assignment rights).

105 Aronson v. Department of the Navy, 4 M.SP.B. 179, 4 M.S.P.R. 310 (1980},

106 5 CF.R. § 351.701(a)(4).

107 Porter v. Department of Commerce, 13 M.S.BR. 177, 179180 (1982}, There-
fore, the emplovee ordinarily has at least 90 days {o attain optimal quality and quan-
gty of work,
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specifically held that this guidance applies to the meaning of undue
interruption in assignment rights as well as in the formation of com-
petitive levels. !0 |

An employee who rejects an offer of a proper position loses further
rights to reassignment.’® An employee may also waive a right to a
position by stating that he or she will not accept it.!"” An employee is
not entitled to assignment at a higher grade through a transfer of func-
tion or reduction in force.!'!

[g]—Reemployment. The agency must establish a reemploy-
ment priority list for all Group I and Group II employees who receive
a specific notice of separation from the competitive service.'” The
priority generally extends to all competitive positions in the commut-
ing area for which the employee is qualified.'”® Full-time employees
are eligible unless they have declined a full-time, competitive, non-
ternporary position of the rate of pay no lower than that of the position
from which the employee was separated.'™ A Group I employee re-
mains on the list for two years from the date of separation, a Group II
employee for one year.'"* A full time employee’s name is deleted if
the employee accepts a non-temporary full-time competitive position
or declines an offer of a non-temporary full-time competitive position
at the same or higher rate of pay than the position from which the
employee was separated.'!é

108 14 13 ML.S.P.R. at 180.

109 Pettis v. Department of Health and Human Services, 803 F.2d 1176 (Fed. Cir.
1986).

110 Acemno v. Department of Health and Human Services, 815 F.2d 680, 684 {Fed.
Cir. 1987) (employees stated on personal qualifications statement that they would not
accept temporary positions or positions below GS-8).

111 Menoken v. Department of Health and Human Services, 784 F.2d 365, 368
{Fed, Cir.) cert. denied 107 S.Ct. 273 (1986).

1125 CF.R. §§ 803, 330.203.

1135 CF.R. § 330.203; certain exceptions are set forth in 5 C.F.R. § 330.205. The
agency’s obligation extends not only to permanent positions but to temporary ones as
well. Ziegeldorf v. ACTION, 18 M.S.P.R. 700 (1984). The agency is not required,
however, to select a specific employee from the reemployment list but only to choose
among qualified employees available at the time. ibid. Therefore, the agency enjoys
greater discretion in selecting employees regardless of served credit than it would in
the conduct of the reduction in force.

1145 CFR § 330.203(c).

55 CFR. § 330.203(c).

118 Jd. Reemployment priority extends to 2n appointment to temporary positions
coming open afier an-employee’s separation. Ziegeldorf v. ACTION, 18 M.S.P.R. 700
(1984). General allegations of deficiencies in an agency’s administration programs for
displaced employees are inadequate under the regulations to give the Board jurisdic-
tion. The employee must allege discernible injury to the employee. Carey v. MSPR,
768 F2d 1338 (Fed. Cir. 1985). ‘
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The Federal Circuit has held that the Board lacks jurisdiction over a
claim by a preference eligible in the excepted service that his or her
reemployment priority rights have been violated.'!” Regulations per-
mitting appeals regarding reemployment tights apply fo the competi-
tive and not the excepted service.!'® Therefore, no law, rule or
regulation authorized an appeal to the Board.}!? A dissenting opinion
argued that the Veterans Preference Act and the Civil Service Reform
Act together provided the authorization for Board review.'?

However, where an agency had listed an employee, who had been
separated from a GS-12 position, only for reemployment rights above
the GS-11 level, the employee’s refusal of a GS-11 position before
being separated in the reduction in force was held not to be a proper
basis for adversely limiting reemployment rights.!?!

An agency can appoint a person not on the reemployment priority
list if hiring the person on the reemployment priority list could not be
accomplished “without undue interruption” of the agency.'?

In interpreting these regulations, the Federal Circuit rejected an ar-
gument that the “without undue interruption” provision did not apply
to vacant positions.'* This argument relied on Board decisions hold-
ing that similar language in the reduction in force regulations did not
apply to vacant positions.'® The court, however, believed that the re-
employment priority regulations provision must apply to vacant posi-.
tions because these regulations are *used exclusively for filling vacant

117 Noble v. TVA, 892 F.2d 1013, 1015 (Fed. Cir. 1989) (en banc).

118 Jd , 892 F.2d at 1015, The court distinguished cases perraitting appeal by pref-
erence eligibles in the excepted service of dénial of retention rights because regula-
tions provide for such an appeal. 892 F.2d at 1015 n.1.

19 74., 892 F.2d at 1015. The court emphasized that neither Congress nor OPM
had authorized an appeal. '

120 14, 892 F.2d at 1015. The dissent emphasized the broad scope of veterans’
preference rights embodied in a wide range of regulations and the comprehensive
character of the Civil Service Reform Act. 892 F.2d at 1015-1019. It characterized the
result of the court’s opinion as “hypertechnical, whimsical, bizarre. .. " 892 F2d at
1018,

121 Freeman v. Department of Agriculture, 2 M.S.P.B. 388, 389, 2 M.S.P.R. 224
{1980).

1225 CFR. § 330.207(4).

123 Chudson v. BOA, 17 F.3d 380, 383-384 {Fed. Cir. 1994). Although Chudson
had been placed on the reemaployment priority list as the result of a confidential settle-
ment agreement, the regulation interpreted by the court applies to persons separated in
a reduction in force who had not been placed in another position during the redaction
in force. The regulation also applies to employees placed on the reemployment prior-
ity list for other reasons. See § 13.04[3] infra.

12414, 17 F.3d at 383, relving on Jamison v. Department of Transportation, 20
M.SP.R 513, 316-517 (1984), Lewellyn v. Departmemnt of Adr Foree, 25 M.EP.R.
5325, 5327 (1985), and Mazzola v. Departtnent of Labor, 25 MS. PR 682, 686 (19851
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positions.”** “There would be no reason to include the undue inter-
ruption exception in the [reemployment priority list] regulations if the
exception could never apply.”? The court did not believe that use of
language in the reemployment priority list regulations similar to that
in the reduction in force regulations required the terms to be similarly
defined.'?’

Reduction in force procedures provide important protections for
employees. The Court of Appeals for the District of Columbia Circuit
has emphasized that the Board may not sustain an agency action that
did not follow reduction in force procedures on the ground that the
agency could have achieved the same resuit if it had followed the pro-
cedures.'®®

Successful appeal of a reduction in force requires an employee or
his or her representative to understand reduction in force procedures.
While the burden of persuasion rests on the agency, Board practice
relies on the employee to specify the alleged defects in the agency’s
application of the procedures.

12574, 17 F.3d at 383-384 (emphasis in original).

126 1d., 17 F.3d at 384,

127 Id_ A-newly created position may have important activities assigned to it, the
performance of which could be delayed because of “deficiencies in the skills of {a
reemployment priority list] candidate as compared to a more gualified candidate not
on the list,” : '

128 Horme v. MSPB, 684 F.2d 155 (D.C. Cir. 1982).



