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INTRODUCTION

The purpose of this handbook is to provide assistance to National Business Agents and Maintenance Arbitration Advocates during the preparation and presentation of grievances in which subcontracting of maintenance bargaining unit work is the issue.  The handbook is divided into chapters that address the most common arguments raised by the Postal Service.  These case citations allow you to offset the Postal Service’s arguments as well as successfully present the Union’s best case.  You may use these citations with either your closing argument or your Post Hearing Brief.  The information contained herein identifies the arbitrable authorities regarding the Union’s positions as well as demonstrating the Postal Service’s violation of the Collective Bargaining Agreement.

Since this handbook is designed for those officers that will be presenting cases at arbitration it is assumed that you are knowledgeable of the Union’s positions regarding subcontracting.  There are other handbooks that cover all the intricate issues associated with the investigation and processing of a subcontracting grievance at steps 1, 2 and 3.  The best subcontracting workbook available at this time has been recently updated by Maintenance National Business Agents Don Foley and Doug Mirowski.  A copy of that handbook is available from the National Union.
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INTRODUCTION TO SUBCONTRACTING

The Postal Service hires maintenance craft bargaining unit employees to perform all bargaining unit work associated with our Craft.  It may, however, decide to have some bargaining unit work performed by a contractor or a career bargaining unit employee.  Whenever it makes a decision to use contract employees, that decision must be made in good faith in accordance with Article 32 of the Collective Bargaining Agreement as well as its handbooks and manuals.  

In order to understand the principle of subcontracting one must first understand that the Collective Bargaining Agreement has bound the parties to the principle that craft workers employed by the Postal Service have an exclusive bargaining agent, e.g. the American Postal Workers Union, AFL-CIO.  In addition, Article 1 contains language describing standard position descriptions (Section 5) and also defines bargaining unit work (Section 6).  Article 1 Section 6 separates work between non-bargaining and bargaining unit work and prohibits supervisors from performing bargaining unit work.  In other words all work belongs to the bargaining unit unless it is supervisory. As such, bargaining unit employees and the work they perform are covered by the Collective Bargaining Agreement.

As such, all bargaining unit work is negotiated; not unilaterally created by postal management
.  The Postal Service has two means of amending the contractual language regarding the performance of maintenance bargaining unit work, contract negotiations or through the provisions of Article 19, which states in part:

ARTICLE 19

HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall contain nothing that conflicts with this Agreement, and shall be continued in effect except that the Employer shall have the right to make changes that are not inconsistent with this Agreement and that are fair, reasonable, and equitable. This includes, but is not limited to, the Postal Service Manual and the F-21, Timekeeper’s Instructions.

Notice of such proposed changes that directly relate to wages, hours, or working conditions will be furnished to the Union at the national level at least sixty (60) days prior to issuance...

Absent an agreement or contract modification excluding maintenance bargaining unit employees from performing work within their respective Standard Position Description(s), such as installation of new equipment, removal and installation of current equipment, etc. then the work falls within the appropriate Maintenance Craft Standard Position Description, e.g. MPE, BEM, ET, etc.

The Collective Bargaining Agreement permits the Postal Service to subcontract the performance of bargaining unit work under limited circumstances.  Article 3, the Management’s Rights clause permits postal managers to make decisions regarding the operation of the Postal Service, but the application of these rights are restricted.  Article 3 contains, while somewhat broad, very restrictive language regarding management’s application of this Article.  For example, Article 3 provides:

ARTICLE 3

MANAGEMENT RIGHTS

The Employer shall have the exclusive right, subject to the provisions of this Agreement and consistent with applicable laws and regulations
:

A. 
To direct employees of the Employer in the performance of official duties;

B. 
To hire, promote, transfer, assign, and retain

employees in positions within the Postal Service and to suspend, demote, discharge, or take other disciplinary action against such employees;

C. 
To maintain the efficiency of the operations entrusted to it;

D. 
To determine the methods, means, and personnel by

which such operations are to be conducted;

E. 
To prescribe a uniform dress to be worn by designated employees; and

F. 
To take whatever actions may be necessary to carry out its mission in emergency situations, i.e., an unforeseen circumstance or a combination of circumstances which calls for immediate action in a situation which is not expected to be of a recurring nature.

Article 3, by its very terms, does not permit the Postal Service to make a subcontracting decision regarding the performance of bargaining unit work unless the decision is made “subject to the provisions of this Agreement, its associated handbooks and manuals as well as being consistent with applicable laws and regulations"
, such as but not limited to the following:

ARTICLE 32

SUBCONTRACTING

Section 1.  General Principles

A. 
The Employer will give due consideration to public interest, cost, efficiency, availability of equipment, and qualification of employees when evaluating the need to subcontract.

[see Memo, pages 326,327,329]

B. 
The Employer will give advance notification to the Union at the national level when subcontracting which will have a significant impact on bargaining unit work is being considered and will meet with the Union while developing the initial Comparative Analysis report. The Employer will consider the Union’s views on costs and other factors, together with proposals to avoid subcontracting and proposals to minimize the impact of any subcontracting. A statement of the Union’s views and proposals will be included in the initial Comparative Analysis and in any Decision Analysis Report relating to the subcontracting under consideration. No final decision on whether or no such work will be contracted out will be made until the matter is discussed with the Union.

ADMINISTRATIVE SUPPORT MANUAL

Section 531.21 Definitions

531.21a Plant Equipment. Includes the building’s physical structure, utilities, and environmental systems.

531.5
Maintenance Capability

531.51
Offices With Maintenance Capability

531.511
Definition

A maintenance-capable office is an office that has assigned maintenance personnel qualified to maintain a facility and the equipment installed in that facility. In addition, the office must maintain a maintenance stockroom and be authorized to requisition repair parts from the material distribution centers.

532

Equipment Modification

532.22
Installation

Approved modifications are installed on field equipment by Postal Service personnel when feasible. When personnel, time, special equipment, or cost limitations preclude using Postal Service personnel, contract services may be used (see procurement policies and regulations in the Purchasing Manual).

533.4
Building Maintenance

533.41 Postal Service-Owned Buildings

533.411
Scope

The Postal Service is responsible for ensuring the cleaning and maintenance of all postal-owned facilities, including maintenance of plant equipment. The postmaster or other installation head has jurisdiction over the facility, grounds, and appurtenances, and is responsible for their operation and maintenance.

533.412 Maintenance Responsibilities The Postal Service is responsible for:

e.
Making necessary changes, modifications, repairs, and improvements to facilities (see Handbook F-66 series on investment policies and procedures).

Section 535
Maintenance Service Contracts

535.112
Facility and Plant Equipment

Contract service is encouraged for USPS-operated facility and plant equipment maintenance, when economically advantageous.

535.13
National Agreement Considerations.

Installation heads must be knowledgeable about Article 32, subcontracting, of the National Agreement with the postal unions, before considering contract maintenance service.

535.27
Other Contract Service

If another type of contract service is needed, forward a complete description of the service desired the need for it, and the estimated cost and duration of the contract to the purchasing service center (PSC).

Once a subcontracting dispute is placed into the grievance procedure, the Postal Service will claim that it complied with Article 32 when it subcontracted the bargaining unit work in dispute. Once the Postal Service makes this claim, the burden is on it to prove it gave consideration to the factors listed in Article 32 and then complied with Article 32 and the Administrative Support Manual. The Postal Service merely uttering these words, that imply compliance, is insufficient to satisfy their burden. This book contains many citations in which an arbitrator found that the Postal Service failed to demonstrate at the time the grievance was being investigated as well as at the early grievance steps, that it gave good faith consideration to the factors in Article 32. The Postal Service’s failure, in this regard, is a violation of Article 32 and such violation is sufficient to successfully overturn the subcontracting decision. Please note however, that even if the Postal Service demonstrates that it gave good faith consideration to the factors in Article 32, it does not mean that it complied with the specific language of the Administrative Support Manual or any other applicable manual, rule, regulation, etc.

As a contract matter, the Union bears the burden of proof that the subcontracting at issue violated the National Agreement. Because the subcontracting information is in the exclusive control of the Postal Service, a consensus has arisen among arbitrators regarding the allocation of the burden of proof among the parties. Initially, in order to sustain its burden of going forward, the Union must establish that: (1) the Service subcontracted the work at issue; and (2) the subcontracted work could have been performed by bargaining unit employees in the normal performance of their assigned duties. See USPS and APWU (So Jersey P & DC), C90T-1C 94009173 (Shea, Feb. 14, 2002); USPS and APWU (Louisville, Kentucky), D94T-1D-C96065320 (Dean, Feb. 28, 2001). If the Union establishes a prima facie case, the burden shifts to the Postal Service to establish that it gave due consideration to the five factors set forth in Section 32.1.A of the National Agreement USPS and APWU (So Jersey P&DC), C90T-1C 94009173 (Shea, Feb. 14, 2002); USPS and APWU (Louisville, Kentucky), D94T-1D-C 96065320 (Dean, Feb. 28, 2001). Where cost effectiveness has been alleged to be the basis of the decision to subcontract, Arbitrators have held that the Postal Service bears the initial burden of proof. See USPS and APWU (Charleston, SC), D90T-ID-C 95015901 (Drucker, July 29, 1997).

With respect to the Postal Service’s burden of proof, the Service has the right to subcontract work, provided all of the conditions of Article 32 of the National Agreement, as modified by the non-conflicting requirements of Postal Service handbooks and manuals. To perfect its right to subcontract, Article 32.1 .A requires the Postal Service to give “due consideration” to five factors: public interest, cost, efficiency, availability of equipment, and qualifications of employees when evaluating the need to subcontract. While not defined in the National Agreement, “due consideration” has been interpreted by Arbitrator Mittenthal, H8C-NA-C 25 (1981) as follows:

Unfortunately, the words ‘due consideration’ are not defined in the National Agreement. Their significance, however, seems dear. They mean that the Postal Service must take into account the five factors mentioned in Paragraph A in determining whether or not to contract out…  To ignore these factors or to examine them in cursory fashion in making its decision would be improper. To consider other factors, not found in paragraph A, would be equally improper.  The Postal Service must, in short, make a good faith attempt to evaluate the need for contracting out in terms of contractual factors.

Anything less would fall short of ‘due consideration.’

Thus, the Postal Service’s obligation relates more to the process by which it arrives at a decision than to the decision itself. An incorrect decision does not necessarily mean a violation of Paragraph A.
Incorrectness does suggest, to some extent, at least, a lack of ‘due consideration.’ But this implication may be overcome by a Management showing that it did in fact give ‘due consideration’ to the several factors in reaching its decision. The greater the incorrectness, however, the stronger the implication that Management did not meet the ‘due consideration’ test.

In addition to the requirement of ‘due consideration, the Postal Service’s ability to subcontract is further circumscribed by the incorporated requirements of the ASM. Specifically, ASM 535.111 provides that maintenance of postal equipment should be performed by Postal Service personnel, whenever possible. Exceptions to the preference for maintenance work on postal equipment to be performed in house include (a) where capable personnel are not available; or (b) When a piece of equipment is a prototype or experimental model or unusually complex, so that a commercial firm is the only practical source of required maintenance expertise.

Arbitrator Stallworth also made this observation in his decision in case J90T-1J-C-93030425 regarding the Union’s challenge to the Postal Service’s subcontracting decision to modify High Speed Induction Lines at the Saint Louis BMC:

In the instant dispute, the Union asserts that while an employer may have an inherent right to subcontract the performance of work, the employer’s right is not unfettered. The Union argues that it is clear that the Collective Bargaining Agreement establishes real limitations on the right of the Service to subcontract bargaining unit work under Article 32. The Union further contends that the Service itself has augmented those restrictions with additional, specific restrictions that apply to subcontracting of maintenance work as described in the Administrative Support Manual.

The Arbitrator must agree with the position of the Union. The record evidence demonstrates that the Service has not shown that in-house performance of the disputed work was “precluded or was impossible” under the relevant ASM provisions. As the Union points out, Article 32 and the ASM detail a presumption that bargaining unit work will be performed by Postal Service employees, except in limited circumstances whereby the Service reaches a legitimate determination that subcontracting is justified.
Article 19 (Handbooks and Manuals) of the Collective Bargaining Agreement states that those parts of manuals that directly relate to wages, hours or working conditions “shall contain nothing that conflicts with this Agreement.” The Administrative Support Manual and, in particular, Section 535, clearly relates directly to wages, hours or working conditions. The provisions of ASM 535 reflect the Postal Service’s application of Article 32’s general principle in various maintenance contexts and places specific limits on subcontracting in addition to the criteria the Postal Service is required to consider under Article 32.

It is a well established rule of contract interpretation that specific provisions of a collective bargaining agreement take precedence over general provisions. Thus, ASM 535.111 and 535.112, which specifically governs the subcontracting of maintenance of postal equipment and facility and plant equipment, provides more specific guidance than Article 32 of the Agreement, which on its face is to be taken as a general principle. Therefore, the controlling direction is found in ASM 535.111 and 535.112: “Maintenance of postal equipment should be performed by Postal Service personnel, whenever possible” and “Contract service is encourage for USPS-operated facility and plant equipment maintenance, when economically advantageous”. These sections represent a clear expression of the concept that such duties are to be carried out by career maintenance employees of the Postal Service unless it is not possible for them to do so. ASM 535.111 lists two exceptions: where capable personnel are not available and when a piece of equipment is a prototype or experimental model or unusually complex. When neither exception is applicable, the work must be performed by career maintenance bargaining unit employees.

The specific contract language of Section 535.112 of the Administrative Support Manual (ASM) along with the general language of Article 32 Section 1.A of the National Agreement are the relevant Contractual provisions governing the subcontracting of bargaining unit work as it relates to facility and plant equipment.  The language contained within these two contractually binding sections must be used together when determining whether the Postal Service violated the National Agreement at the time it made the decision to subcontract the bargaining unit work in dispute. As such, any right the Postal Service may have to subcontract bargaining unit work involving Plant Equipment has been substantially restricted through the clear and unambiguous language of Section 535.112 the ASM and Article 32 of the National Agreement as well as negotiation at the Headquarters level. This fact is further emphasized by a Step 4 settlement addressing the contractual language that governs the Postal Service’s subcontracting decisions involving Plant Equipment. This Step 4 settlement requires the parties to comply with Part 535 of the Administrative Support Manual when making subcontracting decisions regarding Plant Equipment.

The Postal Service may argue that it complied with Article 32 and that Article 32 of the Agreement, by itself, allows for this type of subcontracting. However, as stated above, the specific language of the ASM, which permits subcontracting of this type of work under very limited circumstances contains the more restrictive and controlling language in this situation. It is also well established through arbitral precedent that the Postal Service must give and provide more than simple lip service to the due consideration factors identified in Article 32 prior to making the decision to subcontract bargaining unit work
. Thus the Postal Service must have demonstrated, no later than the Step 2 meeting, with evidence that exceeds the clear and convincing standard that it gave “good faith” consideration to the factors contained in Article 32, which in the case of Plant Equipment has been contractually limited to a demonstrated economical advantage, with the production of evidence and documents that predated the decision to subcontract. Thus, an unsupported “Article 32 Review” document is insufficient to demonstrate good faith consideration to any of the listed factors in Article 32 of the National Agreement. In this case, the Postal Service failed to provide all requested relevant information at the lower steps of the grievance procedure so that the Union could determine if the Postal Service had indeed given good faith consideration to the subcontracting factors. The clear language of Article 15 Section 2.Step 2.d required local management to produce the document(s)/evidence which demonstrated good faith consideration for the subcontracting decision no later than the Step 2 meeting. Since it did not produce the necessary relevant documentation/evidence at Step 2 or prior to the Step 2 meeting, any testimony and/or documents, etc. not previously supplied by the Postal Service must be rejected.

There is no question that when management fails to respond to requests
 for information and otherwise presents vague or conclusionary answers during the grievance process; it is evident that “genuine” and good faith effort to duly consider the factors has not been made. There needs to be evidence that is detailed about the five factors and the weight afforded each one. Thus the failure to provide documentation used in the making of the decision to subcontract always establishes a lack of “due consideration.

Management’s reason(s) for subcontracting the work in dispute must be supported by evidence of good faith consideration as required by Article 32 as well as the specific factors listed in Section 535 of the ASM.  In fact an unsupported “Article 32 Review” worksheet is not a reasonable application of the then current contractual and handbook requirements. Although the Postal Service uses this document to justify its decision to subcontract the bargaining unit work and may supply a copy of the document to the Union after the decision was made to contract the work, the “Article 32 Review” is not evidence that the Postal Service gave good faith consideration to any Article 32 factors. At best, the Article 32 Review document is a conclusionary statement and does not arise to the level of evidence unless we fail to submit a challenge. To consult with the Union or provide relevant data after the fact is meaningless to the decision making process and is a violation of the National Agreement. The Postal Service must submit any cost data or any other documentation that demonstrated good faith consideration was given to economic or other required subcontracting factors immediately upon demand by the Union; after all, such documentation must exist as management would have used it to demonstrate an economic advantage. The failure of the Postal Service to provide properly requested relevant information/documentation at the lower steps of the grievance procedure prevents the Union from considering the data as well as preparing rebuttal evidence and argument. The Postal Service, by a failure to provide requested relevant information for this grievant, forfeits its contractual right to submit any such documents and/or testimony today. To permit the Postal Service to submit evidence, documents etc. at a date beyond the Step 2 meeting would be a violation of the National Agreement. The Postal Service simply cannot withhold relevant information that is within its possession at all times during the lower steps of the grievance procedure.

The Union, as the moving party in this matter, will be able to establish a prima facie case which demonstrates that the Service’s actions violated the Agreement. The elements of our prima facie case include proof of the following: (a) the Postal Service did contract with a contractor to perform the Work in Question, (b) the Work in Question was work which bargaining unit personnel could perform within their assigned postal duties, (c) the unit personnel were available to perform the Work in Question.  The burden shifts to the Postal Service to establish that it gave due consideration to the five factors set forth in Section 32.1.A of the National Agreement when it made the determination to use a contract employees to perform the Work in Question and determine it was economically advantageous to have the work performed by a subcontractor and not by unit personnel. (Fletcher, I94T-1I-C-97117569 & Hardin, H90T-IH-C-94018829)

Maintenance employees should be qualified and available to perform this work. Should the Postal Service fail to provide evidence that good faith consideration to any of the factors identified in Article 32 such as an economic advantage, availability of employees, qualification of employees, etc. or Section 535.112 of the ASM were given good faith considered prior to making the decision to subcontract then it violates the Collective Bargaining Agreement. In light of a local management decision not to provide all relevant documentation that it relied upon prior to making the decision to subcontract the work in dispute then a negative inference must be drawn as the documentation, had it been provided, would have demonstrated that the Postal Service violated the Agreement. 

It is a well established principle that bargaining unit employees are harmed when “strangers” or subcontractors enter the work place and perform work which rightfully belongs to the bargaining unit. 
 Not only are bargaining unit employees denied work opportunities but they are also denied the use of their seniority rights to bid to the work location of the subcontractor. The weight of arbitral authority demonstrates that when the Postal Service’s subcontracting decision violates the National Agreement the bargaining unit employees can only be made whole by the immediate cancellation of the subcontract and compensating the bargaining unit employees that should have been assigned to perform the contracted work at the overtime rate of pay for all hours worked by the contractor.
  The Union believes it is plain that the bargaining unit is adversely affected whenever bargaining unit work is given away to non-unit employees, regardless of whether the work would otherwise have been performed by employees already in the Maintenance bargaining unit or by new Maintenance bargaining unit employees who would have been hired into the Maintenance bargaining unit.

SUBCONTRACTING OF BARGAINING UNIT WORK

NATIONAL LEVEL CASES

1.
Shyam Das E90C-4Q-C-95029994
In this case the Union grieved management’s decision to subcontract all bargaining unit work in Priority Mail and Express Mail Hub in Indianapolis. Although this work was subcontracted, the Union limited it grievance to a claimed violation of Article 1 Section 4 of the National Agreement. Since the Union did not rely upon Article 32 to pursue this issue, the arbitrator did not make any finding with respect to Article 32.2

According to the Union, the staffing of the Dedicated Priority Mail and Express Mail Hub in Indianapolis, Indiana required career bargaining unit employees as this facility was a Postal facility. It based this position on the fact that the building was owned by the Postal Service and the work performed by the contractor was work that was performed by clerk craft employees. According to the Postal Service, the work, including the maintenance and custodial work performed as part of the airline reshipping operation under the turnkey contracts with the airlines, never has been part of the bargaining unit; as such those contracts did not constitute subcontracting under the terms of Article 32 of the Agreement.
 In addition, the Postal Service attempted to claim that the Union’s grievance was filed in an untimely fashion as it was filed more than 14 days after the Union gained knowledge of the subcontracting effort. After noting that the Postal Service’s Step 4 answer was untimely, the arbitrator found that the 14 day time limits do not apply at the headquarters level.
 The arbitrator, in denying our grievance, noted that, “The National Agreement is not applicable to postal facilities, as such; rather it is applicable to employees performing bargaining unit jobs at such facilities. More particularly, Article 1 .4 states that it “shall be applicable to all employees in the regular work force of the U.S. Postal Service, as defined in Article 7.” He also noted that, “Article 1.4 in about recognition of the Union as the exclusive bargaining representative for regular employees of the Postal Service who are assigned to perform APWU craft work, and about the application of the National Agreement to all such employees.” Finally, he concluded that, “Article 1.4 does not address or limit the Postal Service’s ability or right to use an independent contractor to operate the Hub, rather than operating the facility itself using postal employees, including APWU members.”


2.
Richard Bloch
H4C-NA-C-39
The following is a synopsis of National Arbitrator Bloch’s decision in case H4C-NA-C-39 in which he ruled that although the Postal Service had not provided advance notice to the Union as required, the Postal Service did not violated Article 32 Section 1 .B because the Union had appealed its subcontracting grievance to arbitration prior to the final implementation of the contract,. As such, he found the Union’s grievance was premature. He ruled the missed opportunity for compliance of the procedural requirement of Article 32 had to be attributed to the Union.

He also ruled that subcontracting meetings under Article 32 demand good faith and comprehensive discussion but it does not, however, demand a formal format.

The value of this award is that notification after the implementation of the contract is a violation of

Article 32 Section 1 .B.

The arbitrator found that Article 32 sets forth certain procedural constraints concerning notification, meeting and discussion of the matter with the union as well as the employer’s obligation to give “due consideration” to a variety of factors, including costs and efficiency, among other things. Assuming good faith compliance with the procedural requirements of Article 32, the Postal Service is otherwise unimpeded in the subcontracting process. Those requirements are not to be taken lightly. If they are not satisfied, “no final decision on whether or not such work will be contracted out” may be made. The obligation to notify and to discuss with the union the aspects of the plan is not to be reduced to mere formalities or cursory briefings.

He defined the procedural requirements of Article 32 as:

Management must:

1.
Give “advance notification, when it is considering subcontracting that will have a “significant impact” on bargaining unit work.

2.
Meet with the Union to consider its views on minimizing such impact.

3.
Discuss the matter with the Unions prior to a final decision on the subcontracting program.

Reasonably speaking, this means that, in the overall, the Union is to be consulted and the matter is to be discussed between the Company and the Union. This is not a new conclusion; Arbitrator Mittenthal has made the same observation:

The purpose of the meeting is apparently is to give the union an opportunity to attempt to persuade the Postal Service to change its course... (Case A8-NA-0481, at page 8)

DEFINING SIGNIFICANT IMPACT
1.
Richard Mittenthal -
H8C-NA-C-25
Unfortunately, the words, ‘due consideration’ are not defined in the National Agreement. Their significance, however, seems clear. They mean that the Postal must take into account the five factors mentioned in Paragraph A in determining whether or not to contract out surface transportation work. To ignore thee factors or to examine them in a cursory fashion in making its decision would be improper. To consider other factors, not found in Paragraph A, would be equally improper. The Postal Service must, in short, make a good faith attempt to evaluate the need for contracting out in terms of the contractual factors. Anything less would fall short of ‘due consideration’.

“Thus, the Postal Service’s obligation relates more to the process by which it arrives at a decision than to the decision itself. An incorrect decision does not necessarily mean a violation of Paragraph A. Incorrectness does suggest, to some extent at least, a lack of ‘due consideration.’ But this implication may be overcome by a Management showing, that it did in fact give ‘due consideration’ to the several factors in reaching its decision. The greater the incorrectness, however, the stronger the implication that Management did not meet the ‘due consideration’ test, Suppose, for instance, that ‘cost’ is the only factor upon which Management relies in engaging a contractor, that its cost analysis is shown to be plainly in error, and that it would actually have been cheaper for the Postal Service to use its own vehicles and drivers. Under these circumstances, the conclusion would be almost irresistible that Management had not given ‘due consideration’ in arriving at its decision.”

2.
Carlton Snow
H4V-NA-C-84, 85, 86, 87 and H7C-NA-C-1, 3, 5



This case analyses the language governing subcontracting in the Motor Vehicle Craft, Article 32 Section 3. This language is somewhat different than Section 1, however, some of the language is the same and therefore the analysis has some application for subcontracting grievances arising in the Maintenance Craft. For example, Article 32 Section 3.A contains language very similar to Section 1 .A; however the language contains introductory language not found or specifically referenced in Section 1.A. Section 3.A requires the employer to recognize service to the public and cost after it gives consideration to the identified factors. In Maintenance, we normally begin our analysis of a subcontracting decision by examining whether management gave consideration to all factors in Article 32, and then applying the specific language of Section 535 of the ASM.

This type of analysis is undertaken due to the fact that we normally learn of subcontracting decisions after finalization of the decision. Article 32 Section 1 does not require the Postal Service to meet with the Union prior making its final decision to subcontract bargaining unit work unless the subcontracted work will have a significant impact upon the bargaining unit. As such, since we acquire knowledge of a subcontracting decision after the fact, Maintenance can employ the “snapshot principle”, that was rejected by Arbitrator Snow in this case, when determining whether due consideration was given. We can look back into time and use the data that was used to make the subcontracting decision as no additional information can be added to cause the Postal Service to change its mind regarding the particular contract decision. Thus an arbitrator should be prohibited from relying upon a Postal Service defense in which it claims that the decision to subcontract had not been finalized prior to contract employees are in the facility or that current events shaped and/or influenced the subcontracting decision. Since our grievance will occur after the finalization of the subcontracting decision, we should be able to meet the burden of demonstrating that the express procedures of Article 32 were not followed by management or that the Employer failed to give “due consideration” to factors set forth in the parties’ agreement.

The importance of this analysis is emphasized by noting that Article 32 does not mandate that the Postal Service be limited to choosing the cheapest course of action when it finalizes its subcontracting decision(s). The Agreement allows the Postal Service to rely on one or more factors in making its subcontracting decision. However, which ever factor(s) it relies upon, it must be able to demonstrate that it gave good faith consideration to that factor(s). (See H8C-NA-C-25 – Richard Mittenthal)

In order for the Postal Service to make this demonstration, it must produce the records that it relied upon to formulate its subcontracting decision. It is important for us to make written requests for information relied upon to make the subcontracting decision. Our requests must be made in accordance with Articles 17 and 31 of the Agreement. We must also keep track of the information requested and the information received to ensure that our information requests are being fulfilled. Once the Union has been provided with the relied upon data, the burden of proof shifts to the Postal Service to show that management gave good faith due consideration to all the factors in Article 32 Section 1.

Subcontracting has been the subject of national arbitration decisions and consistently has been interpreted as a provision primarily concerned with the process by which the Employer makes subcontracting decisions. Arbitrator Gamser noted in 1977 that Article 32 does not preclude the Employer from subcontracting in situations where it might do the work in-house more cheaply or efficiently. In 1981, Arbitrator Mittenthal explained the scope of the “due consideration” provision of Article 32.3(A). The agreement makes clear that the Employer is obligated to make a rational decision based on several factors set forth in Article 32.

1.
The factors have not been weighted.

2.
The Employer is entitled to make “incorrect” decisions based on a good faith consideration of the several factors.

3.
It is the Union’s burden to show a lack of due consideration by highlighting factors ignored or examined by management in a cursory fashion.

4.
The Union also may show that a decision, in fact, was based on a factor not found in the parties’ agreement.

5.
The “meeting” provision of Article 32.3 should work to correct serious mistakes because they should surface during consultation with management.

6.
Decisions made irresponsibly or involving malfeasance would not be based on the five factors of Article 32 and would fail to pass the test of due consideration.

7.
The Union can make its burden with a preponderance of evidence that the employer favors subcontractors over its employees.

3.
HOWARD GAMSER
AB-NAT-6291
Arbitrator Gamser found the Postal Service violated Article 32 Section 1 .B as well as providing insight and definition into the term “significant impact” as used in Article 32 of the Collective Bargaining Agreement.

The facts at issue in the case were the Postal Service’s decision to subcontract, on a regional basis, a program whereby banks were allowed to operate postal self service units as well as perform the maintenance duties. 

During its presentation the Union advanced several positions in support of its case. These positions were:

1.
When arrangements are made by the Postal Service for a contractor to perform work that is within a bargaining unit employee’s position and work that the bargaining unit employee has been trained to perform, rather than using its own bargaining unit employees that a subcontracting incident has occurred.

2.
That this subcontracting decision decreases the number of bargaining unit employees as well as the amount of higher level assignments and promotions due to the loss of work.

3.
The Union did not argue that Article 32 prohibit subcontracting; rather it pointed out that Article 32 requires that the Postal Service take a series of steps before embarking on a subcontracting decision.

4.
The Union also argued that under Article 32 Section 1 .B advance notice to the Union had to be given at the national level before embarking upon such subcontracting

arrangements.

5.
The Union argued that since (regional) subcontracting programs could reasonably be expected to have a “significant impact upon bargaining unit work”, the Postal Service was obligated to meet with the Union.

6.
The Union claimed that Arbitrator Garrett in case AC-NAT-3052 supported such a contention by ruling that the requirement of notice would be meaningless if whether the issue of reasonable expectations of adverse effect could await determination of the impact of a program after it had been undertaken or concluded.

The Postal Service argued among other things, that:

1.
The APWU, during the course of the hearing, failed to offer any evidence in support of its contention that the program undertaken in connection with the installation of SSPC’s in banks had any significant impact upon bargaining unit work.

2.
The Union only asserted, without furnishing any evidence to substantiate its claim, that the effect of the bank program would eliminate the consideration of Postal employees for this higher level technician job.

3.
Any maintenance and repair, other than that at the most elementary level described above, still had to be performed by Postal Technicians because the training received from such Technicians by bank employees would not make them competent to handle such work.

4.
The Postal Service argued that it was the Union’s burden in this proceeding to prove that the contract arrangements with banks had a “significant impact” on bargaining unit employees.

5.
Although the Union charged that the Postal Service was reducing the number of employees assigned to the more desirable Window Clerk positions at the same time that it was contracting with banks to sell stamps, the Postal Service alleged that the Union failed to establish that such a reduction in these assignments was directly related to the initiation of the program of installing such Contract Stations in banks.

SUMMARY OF ARBITRATOR’S INTERPRETIVE AWARD:

The arbitrator did not find a violation of Article 32 Section 1 .A; however in ruling on the performance of maintenance issue, he did find that the Postal Service violated Article 32 Section 1 .B when it failed to provide advance notice to the Union at the national level when it made the decision to subcontract this bargaining unit work; work that could be reasonably expected to be expanded. He found that the only issues presented for resolution in this case were two programs. Those programs were the leasing of space from banks for the purpose of installing Self-Service Postal Centers, or machines which dispensed stamps, and arranging for banks employees to be trained to perform routine service and maintenance of those machines.

The arbitrator found that the work performed by the bank employees was a form of subcontracting within the terms and meaning of Article 32. The work fell within the duties and responsibilities of a bargaining unit position.
  After making this finding he then looked to see whether this type of subcontracting was restricted in any way under the provisions of Article 32.

In this regard he examined Article 32 Section 1 .B. He found the language in Section 1 .B “Employer give the Union advance notification at the national level when subcontracting which will have a significant impact upon bargaining unit work is being considered and will meet with the Union to consider the Union’s views on minimizing the impact”
 had meaning. The provision goes on to state that, “no final decision on whether or not such work will be contracted out will be made until the matter is discussed with the Unions.” He then found that having contract employees service and maintain these self-service centers may have an impact upon bargaining unit work.

The arbitrator refuted the Postal Service’s argument that the Union was required to demonstrate an adverse impact upon the bargaining unit in order to prove the contacting action had a significant impact upon the bargaining unit. He reasoned that if there was a reasonable expectation that the subcontracted work could be expanded nation-wide then the subcontract could have significant impact upon bargaining unit work.

In support of this reasoning he embraced a part of the Postal Service’s position that the installation of more machines would result in more work for the bargaining unit employee that normally repairs the machine. He then conclude that an expanded contract would have a significant impact upon bargaining unit work available to be performed and that the Postal Service was required to give the Union advance notice of the contract, consider the Union’s views on minimizing such impact upon bargaining unit work availability, and not make a final decision that such a program would be implemented until a good faith discussion of any issues raised by the Union had been concluded with due consideration of the Union’s proposals
.

Based on Arbitrator Gamser’s logic the Union does not have to demonstrate that the scope of the contract is nationwide, rather the Union must be able to demonstrate that it is reasonable to believe that the

subcontracted work could be implemented on a nationwide basis in order to require advance notice at the national level. In this regard he relied upon another national arbitration decision, Arbitrator Garrett in case AC-NAT-3052
. Arbitrator Garrett found that that the Employer cannot be permitted to avoid its obligation for advance notice because of evidence gathered after the fact concerning the impact or potential impact of a subcontracting decision.

REMEDIAL ANALYLIS

For remedial purposes the arbitrator found that the Union must show that the subcontracted work more than minimally impacts upon the bargaining unit. In the absence of a greater than minimal showing the arbitrator would not grant any remedial action. His description of minimal is of note, he found that 10 of 36 banks performing routine maintenance within a singular city to be minimal. He ruled that if the Postal Service contemplates expansion of the contract then it must comply with Article 32 Section 1 .B.

The grievance is sustained in that it alleged that the Postal Service was obligated to provide advance notification, meet with the Union to consider its views on minimizing the impact of the program of leasing SSPC’s to banks with bank employees providing routine maintenance of such units upon bargaining unit work. Further, the Employer is also obligated under Section 2 of Article XXXII not to make a final decision on this type of subcontracting of bargaining unit work until after engaging in a meaningful discussion with the Union on this subject.

Regional Awards

1.
Frederick P. Kessler- I94T-1l-C-98017257
[At page 12] The Minnesota law applies to Federal facilities, including the Post Office. Assuming that it is equally applicable to fertilize: and weed killer applicators, there is no reason that an employee of the Postal Service should not have been given the chance to obtain the appropriate license. The fact that a license must be secured is not a sufficient reason to justify contracting out the task. A truck driver must secure a special license in order to operate a vehicle for hire. The license requirements may be more stringent than those required for some regular driver’s license. That alone is not sufficient to justify contracting out all of the trucking contracts. An employee operating a heating unit in a building may need a special license. A security guard may need a permit to carry a weapon. Licensure alone without other reasons cannot be a bar to keeping a job, or job duties, within a bargaining unit. The Postal Service must give the employee the opportunity to secure the license before they can contract out. Failure to do so is to not give “due consideration” to the factors required.

Job security, and the maintenance of the bargaining unit, is among the most important priorities that a union can advance. Both are jeopardized by decisions to automate production or by decisions to contract out all or part of the tasks performed in certain positions.

The Postal Service and the Union have entered into numerous memorandums of understanding regarding lawn care at Postal facilities. With that history, it is difficult to describe the decision— subcontract the fertilizing of the lawn as not having a “significant impact” on the labor relationship, and the implementation of the Labor Agreement. The Union clearly views the action as a slippery slope, which may ultimately lead to the contracting out of all of the lawn cake functions, even though the dollar amount in question is not currently substantial.

The dispute is an issue of significance to the Union. The five factors in Article 32 of the Labor Agreement must be considered by the Postal Service. The Postal Service failure to give the employees the opportunity to secure any necessary licenses was arbitrary and capricious. Consequently, the decision must be set aside.

ARTICLE 32 AND SECTION 530 OF THE ADMINISTRATIVE SUPPORT MANUAL.

1.
H4T-4F-C-17766  
The issue in this grievance is whether management violated Article 32 of 


the National Agreement by contracting out maintenance work. After reviewing this matter, we mutually agreed that no national interpretive issue is fairly presented in this case. We agreed this matter is suitable for regional determination by application of subchapter 531.52 and/or 535 of the Administrative Support Manual to the facts involved.

2.
H4T-4G-C-21613
The issue in this grievance is whether management at the Washington,


Indiana Post Office improperly subcontracted the painting of collection boxes to an outside party. After reviewing this matter, we mutually agreed that no national interpretive issue is fairly presented in this case.  This is a local issue suitable for regional determination by application of Part 535 of the Administrative Support Manual to the specific fact circumstances.

3.
H4T-4F-C-5725
The issue in these grievances is whether management violated the


National Agreement by subcontracting to paint fin tube registers and the fence surrounding the BMC.  After reviewing this matter, we mutually agreed that no national interpretive issue is fairly presented in these cases.  This is a local dispute suitable for regional determination by application of Article 31.2 and 32 of the National Agreement and Part 535.112 of the Administrative Support Manual to the specific fact circumstances.

4.
H1T-4H-C-28836
Case H1T-4H-C-28836 is remanded to the respective region for arbitration


at the regional level by application of Article 32 and Part 535 of the Administrative Support Manual.  The parties further recognize that the issue in this case is not a national – level interpretive issue and thus remains a simple factual determination.

It is further understood and agreed upon by the parties that Article 32 of the National Agreement may be applied in addition to Part 535 of the Administrative Support Manual and whatever other arguments the parties may apply.

5.
H7T-4K-C-22603
The issue in these grievances involves contracting out maintenance work. 


After reviewing this matter, we mutually agreed that no national interpretive issue is fairly presented in this case.  In addition, we agreed to remand these grievances to the respective regions for application of Part 535 of the Administrative Support Manual.

RECENTLY RESOLVED HEADQUARTER’S SUBCONTRACTING AGREEMENTS

1.
Bulk Mail Center Subcontracting

a. BMC Labor Management Minutes October 20, 2002

b. Roll Fall Project in Bulk Mail Centers 



Correspondence
c. PSM/SSM Sorter Modifications 


I94T-l I-C 98083677 - Sorter Drive Motor Replacement

d.
PSM/SSM Sorter Modification

C98T-1C-C-99259965 - 
Track Replacement

e.
OSHA Equipment Enhancement



J00T-1J-C-02235298

I98T-1J-C-00134087
2.
Cafeteria Cleaning





J90T-4J-C-92050376
3.

DBCS Stacker Modification






Q00C-4Q-C-04021992

4.

IMHS Original Settlement






Q94C-4Q-C-9802066

5.

IMHS - Relocation of Sprinkler Pipes 




I94T-1I-C-96041830
6. IMHS Modification 





April 2, 2002 Letter

7. Low-Cost Tray Sorter




Q00C-4Q-C-04008803

8. Tray Transport Scanners





Q00C-4Q-C-03056907

9. Elevator Maintenance
Rebuttal to Management’s Claim 

That it 

Complied With Article 32

And

Section 530

Of the

Administrative Support Manual


1.
Elliott Goldstein
-
C7T-4M-C-34067
The Arbitrator sustained the Union’s grievance which protested management’s decision to subcontract the repairs of dock doors. The Arbitrator stated on page 17 that management has an obligation to act in good faith and to give “genuine” managerial consideration to the factors set forth in Article 32, rather than merely going through the motions. Based on the submitted evidence in this case the arbitrator found the subcontracting decision to be in violation of Article 32 as management’s decision lacked genuine managerial consideration.


2.
John C. Fletcher -
C7T-4D-C-21543/21544 /21545
The Arbitrator sustained the Union’s grievance which protested management’s decision to subcontract the painting of the interior of the Chicago Bulk Mail Center. This Arbitrator found that management did not comply with the literal intent of Article 32 as well as the spiritual intent when it brought strangers in to perform bargaining unit work. The Arbitrator states on page 9 that more than a self-serving statement that due consideration was given is needed and that management is required to demonstrate that due consideration was given.


3.
John C. Fletcher
-
I90T-1I-C-94052280
The Arbitrator sustained the Union’s grievance which protested management’s decision to subcontract the installation of dock leveler supports. The Arbitrator rejected management’s claim that it gave good faith consideration to any Article 32 factors in making the decision to subcontract. In finding for the Union the Arbitrator awarded compensation equal to the work opportunity lost by members of the Craft.


4. 
Lawrence R. Loeb
-
D90T-4D-C-94004922
The Arbitrator sustained the Union’s grievance which protested management’s decision to subcontract the painting of the interior walls of the Louisville, Kentucky P&DC. The Arbitrator ruled that the Postal Service was required to give a good faith analysis of the factors outlined in Article 32 prior to making the decision to subcontract. The Arbitrator also found that management did not follow the sequential steps outlined in the Administrative Support Manual regarding the subcontracting of Plant Equipment. In ruling in the Union’s favor, the Arbitrator ordered the bargaining unit to be compensated at the overtime rate for all hours the subcontractor painted the Louisville Facility.


5.
John C. Fletcher
-
l90T-1 l-C-94054291
Management violated Article 32 of the National Agreement and Part 530 of the ASM, when it used a contractor or the remolding of PEDC area of the Omaha facility. Management has not shown that it gave due consideration to the criteria of Article 32, Section 1, prior to issuing the contract. Management also violated the Agreement when it failed to furnish the Union with the data and information it requested concerning the contract.

6.
Linda Dileone Klein
-
l94T-41-C-96027232
Although the above arguments were reiterated at arbitration, there was no evidence to demonstrate that a good faith effort was made by management to give due consideration to the five factors set forth in Article 32. The evidence establishes that the thirty day time element was cited as the compelling reason for subcontracting work which was similar to the demolition and remodeling duties which were within the capabilities of the maintenance staff in Shawnee Mission. There was no evidence to show how it was determined that it would not be “feasible” for the maintenance staff to do the work. There was no evidence to show how it was concluded that it was “economically advantageous” to subcontract the renovation project. There was no evidence to indicate that a cost comparison was completed to determine the expense involved to assign the work to in-house personnel versus contracting out.

Although it is true that the Union asked for relevant information at Step I and although it is true that after said request was rejected there was no further argument during the grievance procedure relating to the denial of information, the Arbitrator is of the opinion that the Postal Service is nevertheless required to show with a degree of certainty how the five factors of Article 32 were considered in order to have its position sustained here. In other words, even though the Union did not pursue an argument pertaining to the denial of information and even though this is a grievance wherein the Union has the burden of proving the existence of a contract violation, at some point the burden shifts to Management to establish compliance with Article 32 and the ASM. In this case, there was no evidence to show such compliance or to show that an assessment of the five factors was made prior to contracting out. Instead, there were “speculative unsupported assertions” of consideration and there was reliance on the claim that the work ad to be completed within thirty days.


7.
Irwin J. Dean, Jr. -
D94T-1D-C-96080772
The Administrative Support Manual sets forth a general proposition that maintenance work is to be performed by members of the maintenance craft. It authorizes exceptions, however, under which the Service may subcontract work if subcontracting is economically advantageous or if sufficient qualified personnel are unavailable to prosecute the work. Article 32, likewise, contemplates that bargaining unit work will be performed by bargaining unit members. Although it provides additional bases beyond economic advantage and the unavailability of qualified personnel, the Union did not rely upon the additional bases set forth in Article 32 to support its claims in these proceedings. As a practical matter, therefore, there is no substantive distinction whether the Union’s claims are deemed to arise under Article 32 or under the provisions of the Administrative Support Manual In this case, there is no claim that the administrative support manual is inconsistent with Article 32 and it is entitled to independent arbitral enforcement.. {Paqes 10 and 11}
Although the prior Dean Award (D94T-1 D-C-96065320) concerned the allocation of the burden of proof in a case arising under Article 32, as indicated above, Article 19 and the Administrative Support Manual impose comparable obligations upon the Service. Furthermore, because the Administrative Support Manual contemplates that maintenance duties will presumptively be performed by bargaining unit personnel, subject to narrowly defined exceptions, it is entirely appropriate to impose comparable standard of proof incases arising under Article 19 and the provisions of the administrative Support manual which it incorporates into the parties’ agreement. [Page 12]

As already noted, however, the burden assigned to the Union in subcontracting disputes consists principally of establishing the fact that subcontracting has occurred and that the subcontracted work was of a type that the bargaining unit can perform. The Union has met that burden in this case. The Service has failed to refute the Union’s evidence or to provide an adequate justification for subcontracting the work. As observed by Arbitrator Fletcher in United States Postal Service, No. 190T-1l-C-94054291 (April 29, 1996) (unpublished), management must itself come forward with some evidence to explain the basis for contracting out work that the bargaining unit is capable of performing. It is not enough t note that the collective bargaining agreement, as well as the manuals, handbooks and policies incorporated into that agreement contemplate instances in which subcontracting will be permitted. The Service must, further, provide sufficient detail to support its claim that these projects are such instances.


8.
Donald F. Sugerman
- J90T-1J-C-94013758 / J90T-1 J-C-94013759
In this case Arbitrator Sugerman sustained the Union’s grievances which protested the Postal Service’s decision to subcontract bargaining unit work, specifically the installation of lights on the dock at the BMC and subcontracting painting, removal and installation of walls, lights, electrical receptacles and ceilings. The arbitrator ruled, in the Union’s grievance involving the dock lights, those bargaining unit employees who would have performed this work are to receive 48 hours of overtime at the rate that existed at the time of the filing of the grievance. The arbitrator made a similar ruling for our grievance involving the remodeling/refurbishing of the offices and locker rooms, which he described as removing and building new walls, painting, moving and installing lights, adding and removing electrical outlets and reinstalling drop ceilings. The arbitrator, in granting the grievance, remanded the remedy for the remodeling grievance to the parties. The remand decision was made due to the fact that the Postal Service did not produce any documents regarding its subcontracting decision.

[At page 7] USPS claims that the contract must be looked at as a whole and since some of the work may have been beyond the ability and qualifications of unit employees to perform it follows that the subcontract is beyond attack. I must respectfully disagree. .. If the USPS contention were correct, the Employer could avoid its contractual obligation by including separate work in the same contract, some of which could be performed by unit employees and some of which could not. Such activity would not be within the spirit of the Agreement or within the intent of the negotiators.

[At pages 7 and 8} The USPS argument concerning availability of employees is not compelling. There is no evidence that all available qualified employees were working to full capacity. Even were it otherwise, no evidence was submitted to show that having the employees do this work on overtime would not have been cost effective. Finally, the evidence fails to establish that USPS considered the criteria required by the Agreement in deciding to subcontract. No facts were provided and none could be as the persons who made the decision were no longer available to testify as to the rationale for having contracts rather than employees perform the work.

[At page 8] APWU requested a copy of this contract in 1993. Presumably it was available at that time. It was a document the Union needed in order for it to evaluate whether it had a viable grievance. The failure on the part of the USPS to produce this document violated Article 31, Section 3 of the National Agreement.


9.
Howell L. Lankford-
E98T-1E-C-00054925
Article 32, Section 1, Subcontracting disputes, in general there are two basic elements to any subcontracting case. First, the union must show that subcontracting actually occurred. “Subcontracting,” by definition, consists of having non-bargaining unit employees do work which has traditionally been done by bargaining unit employees. Once the union has established that subcontracting has occurred, the question becomes whether or not the employer complied with whatever restrictions the parties agreed to in their collective bargaining agreement. In all cases, that usually comes down to whether or not Management complied with the requirements of Article 32. That Article specifies steps which Management must take “when evaluating the need to subcontract,” i.e. in the process of making the subcontracting decision itself. (See, Case No. AB-NAT-6291 (1977) Gamser, p. 19, cited in Case No. H4V-NA-C 84-87 (1992) Snow, p. 21.) Management’s obligation under Article 32 in general as Arbitrator Mittenthal established “relates more to the process by which it arrives at a decision than to the decision itself. (Case No. A8-NA-0481 (1981), p. 7, emphasis in the original (quoted in Case No. H4V-NA-C 84-87 (1992) Snow, p. 22 & 29). Of course, the Union will often have no direct access to that decision process. So the usual rules of burden of producing evidence require Management to show that it considered the factors listed in Article 32 “when evaluating the need to subcontract.” Prior national awards have established that Management does not have to be dead right in its determinations of the listed factors; but Management does have to show that it took reasonable steps to get the data necessary to consider in good faith the “public interest, cost, efficiency, availability of equipment, and qualification of employees” when it was deciding whether or not to subcontract. Arbitrator Mittenthal made that clear long ago (Case No. A8-NA-0481 (1981), p. 7; quoted by Arbitrator Snow in Case No. H4V-NA-C 84-87(1992), p.29):

An incorrect decision does not necessarily mean a violation of Paragraph A. Incorrectness does suggest, to some extent at least, a lack of “due consideration.” But this implication may be overcome by Management showing that it did in fact give “due consideration” to the several factors in reaching its decision * [*Conversely a correct decision does not preclude finding a violation of Paragraph A where the proofs reveal a lack of ‘due consideration.]

10.
James J. Odom, Jr.
- H90T-1H-C-95050276
At page 5 - “...There is, however, the mandate of Article 32.1.A to give due consideration to the five enumerated factors, one of which is cost. In this circumstance, I view Management’s failure to provide its cost analysis (and the details of its consideration of efficiency and unavailability of qualified personnel, as well) as a demonstration of a lack of good faith.”

11.
Patrick Hardin
S7V-3W-C-32838
Beginning on page 6 and continuing, the Arbitrator makes comment regarding the Postal Service’s obligation to provide specific data which demonstrates that it gave good faith consideration to the factors listed in Article 32 of the National Agreement when it made its decision to subcontract bargaining unit work. In addition at Page 9 the Arbitrator states:

There was a second deficiency in Management’s rebuttal of the Union’s case. Although Mr. Gould testified in generalities that the subcontract was awarded on the basis of cost and efficiency, there was not detailed evidence disclosing which officers of Management considered the five factors of Section 32, when they did so, what information they considered, or what weight they gave to each, and why. In this case, as I have explained above, only Management had access to that information. Apart from Management Exhibit 1, which was inadmissible because it was offered for the first time at arbitration, the details of Management’s “due consideration” were never brought forward.

12.
John C. Fletcher
I94T-1l-C-97117569
This is Arbitrator Fletcher’s decision for the above referenced grievance which protested local management’s decision to subcontract the upgrading of the battery room in 1997. Arbitrator Fletcher ruled that there was no evidence that procedures for subcontracting were followed. Accordingly, he ruled that the Maintenance Craft employees are to be compensated an equivalent number of hours to those worked by the contractor in the facility, for the lost work opportunity.

At page 6, “Demonstrating a justification for subcontracting Craft work under Article 32 and shown that an economic advantage exists under Section 535.112 of the ELM are burdens that Management must shoulder when a subcontracting decision is challenged. These burdens, singularly and collectively, have not been satisfied in this record.”

At page 7, ‘Management must not only say that it has the right to contract out work if it meets the five criteria identified in Article 32, but it must actually meet these criteria, and when challenged on a specific project, demonstrate that it did indeed meet the criteria.”

At Page 7, “This record, or more correctly the lack of an adequate record justifying the subcontract under Article 32 and Section 535 of the ASM requires that the grievance be sustained. Maintenance Craft employees are presumed entitled to be assigned all of the work of their Craft unless the subcontracting exceptions are met.

13.
George R. Shea Jr.
C90T-1C-C-94009173
[At Page 15] The Arbitrator further determines that evidence of such notification, consultation and sharing of information would be evidence that the Service did give due consideration to the cost and efficiency of having the Work in Question performed by unit personnel. The Service cannot support its contentions regarding its compliance with Section 32.1-A. with speculative or unsupported assertions by supervisors (Roberts, D94T-4D-C 9076412 (2001) & Fletcher, 194T-1 1-0-97117569) but must provide some empirical evidence in support of its claim that it gave due consideration to the Section 32.1 .A factors when making the determination to subcontract the Work in Question. (Kelley, B94T-1 B-C 97079522 (1999)


14.
Robert B. Hoffman
H98T-1H-C-00133677
[At page7and 8]

Failure to “take into account the five factors,” Mittenthal held, is not “due consideration.” Here it is clear that management failed to evaluate the cost factor. By not doing so, management not only failed to give it “due consideration” it gave it no consideration. At the same time it erroneously evaluated the qualification, efficiency and availability of equipment factors. These failures strongly suggest that a less than good faith effort was made to evaluate the need to subcontract.

Perhaps this point is best seen by the uncontested facts from the documentation. It shows that the Article 32 evaluation was made on March 23, some 14 days after approval of the funds. Then four days later the contractor started the project. This timing alone suggests that management had already determined to subcontract without knowing whether the cost factor would have been less if it had used its own employees and bought the materials on its own. Certainly “evaluating the need to subcontract,” the words from 32.1 are only meaningful if such a comparison is made.

All in all, the concerns expressed above are more than sufficient to conclude that the Article 32 has been violated. Although four ‘of the Article 32 factors were “considered,” the evidence shows that these considerations were mostly erroneous or cursory. A major factor was not even considered. This type of consideration is not “due consideration” as contemplated by the parties when they agreed to Article 32. These considerations simply fail to reach the level of a good faith effort to evaluate the need to subcontract.


15.
Robert B. Hoffman
H98T-1H-C-00176605
Management, as it did in the electrical subcontract grievance, made an evaluation of the need to subcontract after the contract was awarded, this evaluation is called an “Article 32 Subcontracting Worksheet.” At the outset of this worksheet it proclaims that the evaluation gave “due consideration to the five factors.” Once more this statement is self-serving unless there is substance and support for it. As found in the electrical subcontract grievance, the effort to evaluate the factors was cursory at best and omitted one of the key factors from any consideration. There was “consideration” but not “due consideration.” The result is not much different here. Many of the same phrases found in the electrical subcontract grievance evaluation are used in this one. They appear to be conclusions based on little if any detail or other support. They suggest that the-method used was mostly perfunctory. To compile a worksheet that purports to be an evaluation of the Article 32 factors two weeks after the contract was made suggests that the evaluation effort was not done in good faith. If it had been done in a straightforward manner, in an effort to truly make an evaluation of the need to subcontract, it would have been done before awarding the subcontract on March 15. There is no testimony or any other documentation to even remotely suggest that the evaluation was actually made prior-to-awarding this 
subcontract.


16.
Robert B. Hoffman
H98T-1 H-C-001 36496
In both cases at Fort Lauderdale proposals were made by contractors, management considered the proposals and issued requisitions based on the proposals, a manager approved the requisitions, and then another manager certified the funds. Up to this point there was no consideration by management of any of the contractual factors for subcontracting. Clearly at this time, when the funds were approved, the decision had been made. In fact testimony from the prior hearing established that when these approvals are given they are based on a decision to subcontract, Thus, making this contractual evaluation sometime after the decision to subcontract has been made, here, almost one month later, suggests that management had already determined it would be subcontracting this work. It suggests that the exercise of preparing an Article 32 evaluation was self-serving in anticipation of a grievance and was not meant as a good faith effort to determine if there was a need to subcontract this work.

To compile a worksheet that purports to be an evaluation of the Article 32 factors two weeks after the contract was made suggests that the evaluation effort was not done in good faith. If it had been done in a straightforward manner, in an effort to truly make an evaluation of the need to subcontract, it would have been done before awarding the subcontract on March 15. There is no testimony or any other documentation to even remotely suggest that the evaluation was actually made prior to awarding this subcontract.

Whether the ASM or Article 32 or both apply, the process used by management to give due consideration was improper. As arbitrator Eisenmenger observed in H94T-1H-C 97003914, “Arbitral decisions seem ambivalent concerning which reference takes precedence.” It is undenied here that ceiling, carpet and ceiling sprinkler installations have been performed by bargaining unit members in the past and that this work was in fact subcontracted. When the burden shifted to management to justify this contracting out, it relied on Article 32.1 to determine if it gave “due consideration” to the five contractual factors in accordance with the good faith effort defined in arbitrator Mittenthal’s National award.

17.
E98T-1E-C99325422
Sharon K. Imes

The record also establishes that the Service violated Administrative Support Manual (ASM) Section 535 and Article 32, Section 1.A of the National Agreement. ASM 535.111 pertains to maintenance service contracts and specifically provides that “maintenance of postal equipment should be performed by USPS personnel whenever possible”. Management is only exempted from this directive when capable personnel are not available; “when a piece of equipment is a prototype or experimental model or unusually complex, so that a commercial firm is the only practical source of required maintenance expertise”, or when it is economically advantageous to subcontract the work. In this dispute, the Service has agreed that its employees are capable of performing the work and that the equipment does not fall within the equipment exemption. In addition, the Service advanced no argument alleging that it was economically advantageous for the work to be contracted out. Consequently, the ASM exemptions do not apply and management is obligated to use its employees to perform the work unless its Article 32 review determines that there is a need to subcontract the work.

The Article 32 review the Service declares it provided the Union was not timely provided nor does it reflect that “due consideration” was given to any of the factors cited in Article 32 of the National Agreement. Section 1 .A. in this provision identifies criteria that must be considered when evaluating the need (emphasis supplied) to subcontract not after the contract has been awarded. By management’s own admission, an Article 32 review of this project was not done prior’ to awarding the contract. Further, the Plant Maintenance Engineer testified that he had only requested that the Union be provided with an Article 32 review in the hope that it would resolve the grievance. There is nothing in the record or in Article 32 that indicates an Article 32 review may be waived for any reason other than those cited in ASM 535. Consequently, even if the reasons cited in the Article 32 review had some validity, the fact that it was not done prior to subcontracting the work is an Article 32 violation.

In addition to requiring that a review be done before deciding to contract work out, Article 32, Section 1 of the National Agreement requires the Employer to give “due consideration” to five factors when evaluating the need to subcontract: “public interest, cost, efficiency, availability of equipment and qualification of employees”. This intent of this language was defined by Arbitrator Mittenthal in 1981 in Case Number H8C-NA-C 25:


18.

Patricia S. Plant -
C94T-IC-C 99113351
The entire time and cost section begs for the data that would support its conclusion but there is no data. When one reviews the wording of the ASM it is clear that the Service is hungry for data as justification for its actions not only with regard to the reason that underlies the instant case but also as sound business forecasting and investment.

Finally, the tense of the verb ‘used’ among other past tense verbs in the time and cost section of the Manager’s letter supports this Arbitrator’s conclusion that this Management Decision was written after the fact and not prior to the decision being made and therefore there was no Article 32 pre-contract due consideration given, “. . . when evaluating the need to subcontract’ until after the contract had been entered into... This is a past tense document written after the fact similar to the past tense December 14, 1998 letter written after the work had commenced.

19.
George R. Shea Jr.
-

C94T-1C-C-97091235
“Arbitral authority supports an application of Section 32.1.A which requires the Service to take into consideration the factors of “cost, efficiency and qualification of employees” when making the decision to subcontract bargaining unit work. This authority supports the premise that, even if not required. specifically, the Service’s notice to and meeting with the Union regarding these factors would validate the Service’s claim that it gave due consideration to these factors when making the subcontracting decision and that the Service’s failure to do so would detract from the validity of that claim. . . . .

The evidentiary record does not establish that, prior to the Service’s decision to subcontract the Work in Question, a meeting took place between or among Union representatives and postal management personnel having the authority to request or give authorization to subcontract. The evidentiary record, however, does support the following findings (a) the Service did not meet with Union representatives at any level regarding the comparative cost of subcontracting the Work in Question or having it performed by Craft employees; (b) the Service used inflated salary figures when determining the cost of having the Craft employees perform the Work in Question; (c) the Service based its determination that a Craft Electrician was not available to perform the Work in Question on an exaggerated and unsupported assumption that the employee’s medically imposed physical restrictions prevented him from doing the Work in Question; (d) the Service made a determination that the Craft employees were not qualified to install an emergency lighting system without being aware of the particulars of that system and (e)the Service made a mistaken determination that postal lift equipment at the P&DC was not suitable for the Work in Question.

The record is devoid of specific testimony or documentation regarding the specific elements or results of the cost analysis the Service asserted it performed regarding the subcontracting of the Work in Question.

In the opinion of the Arbitrator, the combined effects of these findings and evidentiary lapses supports a conclusion that the evidentiary record does not support the Service’s contention that it gave due consideration to the factors required by Section 32.1 of the Agreement when it made the decision to subcontract the Work in Question.”

20.
Lawrence R. Loeb
-
 K00T-1K-C-03157913


“The undersigned cannot condone Management's actions in this matter. There was no question about what the Union was seeking or why it was demanding the release of that information. Both parties knew that It intended to challenge the decision to contract out the removal of the sack sorter and was hoping to show that it would have been economically advantageous for the Service to assign the work to the bargaining unit rather than to hire a contractor. The Union had every right to that information and Management every obligation to turn it over. The Union could not stop the Employer from contracting out the work once the decision was made, but it hoped that if it had the necessary information in a timely fashion it could convince Management that hiring an outsider to perform the task was the wrong approach, forestalling the need to go through the grievance process and ultimately rolling the dice before an arbitrator. If it came to that, though, the Union definitely needed the information it was seeking in order to present its case. The Service turned what it had over to the Union by mid April 2003. What it was missing were two critical elements, a cost comparison which the Union expected Management would have completed, and a copy of the contract. Of those two items only the later existed and that only came into being/ was effective on the 14`t' of May. The Service knew exactly what the Union was asking for and knew that the Union wanted a copy of the contract. It should have apprised the Union at that point where the contract was and how to obtain a copy of it if Management at the local level did not have one. It was not until June 16`h, though, that the Union was finally able to see the agreement between the Employer, and the contractor. Although the delay in producing the document is inexcusable, in this case it was not so great that the Union should triumph solely on Management's failure to turn over a copy of the contract sooner. The primary reason it cannot is that the critical element by which the Union hoped to judge the economic wisdom of assigning the job to the bargaining unit instead of contracting out the work did not exist. It was that, coupled with the date the contract was actually signed which requires that Management's failure to turn a copy over to the Union as soon as it was inked be ignored”.[Page 21 and 22]
He continued on page 24 his analysis of the consequence of the Postal Service failure to provide the information requested by the Union:

It is no surprise that Arbitrator Owens, relying on the three awarded cited above reached the same conclusion as did the arbitrators who authored them. The obvious flaw with the Foster/Fletcher/Owens analysis is that it permits the Employer to satisfy the requirements of Article 32.1.A by simply declaring that it considered the factors outlined in that provision. Once Management utters those words then the burden is on the Union to prove that the statement is false. Since the only possible way the Union could achieve that result is if it had a detailed analysis of the specific factors Management considered and a description of how it considered them, it could never met the burden Arbitrators Foster, Fletcher and Foster placed on the Union to prove that Management failed to give due consideration to the Article 32 factors or that it abused its discretion when it made the decision to contract out whatever project was at issue.

“. . . . In the matter under consideration the Postal Service completed the required review. It not only failed to attempt a cost comparison even though it mentions cost as a factor in determining whether the bargaining unit was available to perform, the work, but of equal significance, there is no mention anywhere in the document that the maintenance craft could not safely perform the work. Instead, the primary focus of the Article 32 review as it relates to maintenance personnel is that assigning them to the project would adversely impact the completion of other maintenance projects and the work which members of the bargaining unit are required to perform on a daily basis. It is not a new argument, as noted previously in this discussion a number of arbitrators have rejected it. So too did Arbitrator Laurence Evans in a case which grew out of the Employer's decision to contract out the job of cleaning, retrofitting and repairing light fixtures. (Case No. D98T-lD-C 99256929). While that project was no where near as complex and costly as the one which gave rise to this dispute, his analysis of why the Employer made a mistake when it contracted out the project is still valid.” [Page 34]
21.
Fletcher, John C.
-
J94T-1J-C-97032637
[Page 14] Part 535.111 of the ASM in place at the time the contractor was performing work, states that "maintenance of postal equipment should be performed by USPS personnel, whenever possible" except where capable personnel are not available or "when [the] equipment is a prototype or experimental model or unusually complex, so that a commercial firm is the only practical source of required maintenance expertise." The fact that the contractor used unskilled hires off the street is persuasive that the job was not "unusually complex." The fact that Carol Stream Maintenance Craft employees did the same work before and after indicates that capable personnel were available for the project. And, it has not been developed to our satisfaction that the equipment was a prototype or experimental. Thus, that exception would not be available to have the work done by outsiders. Accordingly, it must be concluded that the ASM was not followed when a contractor was used to perform work on the Carol Stream belt system. The grievance has merit, it will be sustained.

22.
WILLIAM J. MILLER

-
C00T-1C-C-05033098
“According to the subcontracting provisions outlined in the Agreement, it is necessary for the Postal Service to evaluate several factors before making the determination of whether or not subcontracting is permissible. The factors the Postal Service must evaluate and give due consideration to include public interest, cost, efficiency, availability of equipment and qualifications of employees. . . .  In my opinion, the decision to subcontract the work was made prematurely because the supervisor did not properly evaluate the situation.  From the evidence presented, the record reveals the supervisor did not personally investigate the situation before the decision was made to subcontract the work. Without assessing the situation, the supervisor would not have had the ability to know exactly what needed to be done. “

USPS Failed to Conduct Article 32 Review After Scope of Project Changed

The following is a summary of Arbitrator Richard W. Dissen’s decision in case C00T-1C-C-05143386/05117407.  The issue in these cases involved the Postal Service’s subcontracting decision regarding repairs to the air conditioning system at a station.  The Union argued that the collective bargaining agreement between the parties requires that before the Service awards bargaining unit work to an outside contractor, the Service must first engage in a process designed to determine whether contracting out the work is, in fact, more advantageous than assigning the work within the bargaining unit. That mandatory process involves consideration of five (5) factors identified under Article 32.1 of the National Agreement. According to the Union the "Article 32 Reviews" produced by the Service establish that management did not engage in any meaningful consideration of factors relevant to the work assigned. The Union notes that the reviews produced by the Service address total replacement of the Etna air conditioning systems. The work actually performed at that location by these contractors was repair and maintenance on existing wall units.  In addition the Union argued that this sort of work was historically assigned to BEMs. 

The Postal Service took the position that all BEMs were gainfully employed at the time and that referral of the work to qualified contractors had expedited essential repair.

The arbitrator sustained the Union’s grievances by compensating the bargaining unit for the cost of the contract; he noted that the record supported the Union's claim that management neglected to conduct an adequate Article 32.1.A review before awarding maintenance work to two (2) outside contractors. The Service conducted an Article 32 review that presumed a large scale project when, in fact, rather routine repair and maintenance work was contracted out. The Service neglected to re-evaluate Article 32 factors in view of the actual work involved.  The arbitrator noted the following:

The Article 32 reviews do not correspond to the actual work, however. The reviews in this case did not accurately state the actual nature or scope of the work that was contracted out to McCarl's and Eisel. The record reveals that neither contractor was engaged at the time to replace the Etna systems. . . . Both contractors merely performed limited repair and maintenance work. The Facilities Service Office Report notes that management had frequently encountered requests for repair and routine maintenance tasks on the Etna air conditioning units and had previously assigned BEMs to the work. . . At the point that the Service elected to forego its plan to undertake a substantial project entailing the total replacement of existing systems, it was required to reevaluate the need to contract out the Etna work and give due consideration to Article 32 factors in light of the work that was actually to be performed at that site. Because it appears from the record that the Service did not consider whether that actual work might be as efficiently and economically assigned within the maintenance craft, management did not engage in the process that must occur under 32.1.A.

Article 32 Review by Itself is not Evidence of Due Consideration 
1.

Robert B Hoffman 


H00TC-1H-C-04082342
The evidence thus turns to management to demonstrate that it duly considered the five factors in Article 32 prior to subcontracting this work. Implicit in this due consideration, however, is that such consideration be given before contracting out the work. In other words due consideration can hardly occur if management has already decided that its employees will not do the work. That is the whole point of Article 32. Otherwise it has no meaning or relevance to the notion that the bargaining unit employees affected receive some protection or consideration before the work is contracted out. It allows the Union an opportunity to at least make an argument, if one exists, that one or more of the five factors justify the work staying in the bargaining unit. Without that opportunity, Article 32.1 has little meaning. . .. In light of this finding there is little need to proceed further and examine the merits. This is so in light of arbitrator Mittenthal's oft quoted standard for subcontracting. "The Postal Service must, in short, make a good faith attempt to evaluate the need for contracting in terms of the contractual factors." A8-NA-0481 (1981). And this arbitrator has consistently held, there is a lack of good faith when the Service has already agreed to the subcontract and then decides to evaluate the five contractual factors. In H98T-l H-000136496 (Hoffman 2003):

Thus, making this contractual evaluation sometime after the decision to subcontract has been made, here, almost one month later, suggests that management had already determined it would be subcontracting this work. It suggests that the exercise of preparing an Article 32 evaluation was self-serving in anticipation of a grievance and was not meant as a good faith effort to determine if there was a need to subcontract this work.

SPECIFIC LANGUAGE v. GENERAL LANGUAGE

Subcontracting decisions must be made following the rules established in Article 32 and the Administrative Support Manual or other specific language that may be contained in other Postal Service documents, it is important to understand this two step decisional process that the Postal Service must follow whenever it makes a subcontracting decision. For example, subcontracting decisions regarding cleaning services fall under the broad and general language of Article 32, but are controlled by the specific language of Section 535.26 of the Administrative Support Manual. The following awards clearly define the distinction between the application of general language and specific language.

1.
Arbitrator Thomas Germano in case E1T-2W-C-18967 addressed the specific language v. general language issue beginning on page 13 and continuing Onto page 14 he states:

The contract Article which is more relevant to the issue at hand is Article 19 which incorporates the provisions of all handbooks, manuals and published regulations to the Agreement, providing of course that they contain no language that conflicts with the National Agreement. Under Article 19, the provisions of the Administrative Support Manual (ASM) and the Maintenance Series Handbook (MSH) are entitled to Agreement status so long as they are not in conflict with the Agreement. In each case, these additions to the Agreement expand upon and clarify language contained in other Articles of the Agreement without being in conflict with the Agreement. For instance, Article 32, which the Postal Service argues contains the controlling language regarding the instant grievance, is expanded to include additional, not conflicting, standards regarding the subcontracting of the maintenance of postal equipment by Section 535.111 of the ASM. Since it is a well-established rule of contract interpretation that specific provisions of a collective bargaining agreement take precedence over general provisions, Section 535.111 of the ASM which specifically governs the subcontracting of maintenance of postal equipment takes precedence over Article 32 of the Agreement which provides only general principles in this regard.


2. 
M. David Vaughn
-
K94T-1K-C-99050334
[Page 13] Article 32, Section 1, of the Agreement provides in part:

A.
The Employer will give due consideration to public interest, cost, efficiency, availability of equipment, and qualification of employees when evaluating the need to subcontract.

Article 19 (Handbooks and Manuals) of the Agreement states that those parts of manuals that directly relate to wages, hours or working conditions “shall contain nothing that conflicts with this Agreement.” The Administrative Support Manual and, in particular, Section 535, clearly relates directly to wages, hours or working conditions. The provisions of ASM 535 reflect the Postal Service’s application of Article 32’s general principle in various maintenance contexts and places limits on subcontracting in addition to the criteria the Postal Service is required to consider under Article 32.

It is a well established rule of contract interpretation that specific provisions of a collective bargaining agreement take precedence over general provisions. Thus, ASM 535.111, which specifically governs the subcontracting of maintenance of postal equipment, provides more specific guidance than Article 32 of the Agreement, which on its face is to be taken as a general principle. Therefore, the controlling direction is found in ASM 535.111: “Maintenance of postal equipment should be performed by Postal Service personnel, whenever possible.” This represents a clear expression of the concept that such duties are to be carried out by employees of the Postal Service unless it is not possible for them to do so. ASM 535.111 lists two exceptions: where capable personnel are not available and when a piece of equipment is a prototype or experimental model or unusually complex. Neither exception is applicable here.

3.
Wayne E. Howard -
E7T-2N-C-21843



It is a well-established rule of contract interpretation that specific provision of a collective bargaining agreement take precedence over general provisions. Thus, Section 535.111 of the ASM which specifically governs the subcontracting of maintenance of postal equipment takes precedence over Article 32 of the Agreement which on its face is to be taken as a general principle. Therefore, the controlling principles found in Section 535.111 are that bargaining unit employees are to perform such repair work with two exceptions...

4.
Carl C. Bosland 

E98T-1C-C-00021750
This Arbitrator has previously found that the requirements of ASM 535.111 and 535.112 are separate from the due consideration requirements of Article 32.1A, and, as a result, must be separately met in order to establish that the contracting at issue conformed to the requirements of the National Agreement. See USPS and APWU (Shawnee Mission, KS), No. E94T-4E-C 98007694 (Bosland, July 13, 2004). Management bears the burden of proving that it made an affirmative, good-faith effort to determine the propriety of subcontracting pursuant to the ASM and Article 32.1.A. USPS and APWU (Shawnee Mission, KS), No. E94T-4E-C 98007694 (Bosland, July 13, 2004).

Awards Addressing Cost as the Determining Factor

For

Plant Equipment Subcontracting

1. Step 4 Settlement H7T-4K-C-22603 / H7T-3C-C-1 4397 / H7T-3C-C-21 569
 The issue in these grievances involves contracting out maintenance work.

After reviewing this matter, we mutually agreed that no national interpretive issue is fairly presented in these cases. In addition, we agreed to remand these grievances to the respective regions for application of Part 535 of the Administrative Support Manual.

2.
Harvey A. Nathan -
C0T-4J-C-2471
Moreover, the Service failed to give “due consideration” to the factors listed in Article 32. In particular, the Service offered a cost comparison that was prepared by former Superintendent Mflewski after the grievance was filed. There is no evidence that any cost comparison or other consideration of cost was made prior to the subcontracting in issue here. (Page 12)


3.
James P. Martin -
C1V-4A-C-36906
The claim of an emergency based upon efficiency is farcical; obviously, it would be the opinion of management that it could much more efficiently run the Post Office if the Union would take its Contract and go fishing. The Postal Service has been told numberless times that it may be efficient only within the limits of the contracts agreed to between it and the Union; this case illustrates an extreme example of management ignoring that message.


4.
John C. Fletcher -
C0T-4S-C-20278
In finding that the Postal Service violated Article 32 when it subcontracted work of maintenance and repair of dock door tensioning springs, the Arbitrator noted that the Postal Service had failed to show that it was less costly to have the work done by a subcontractor.


5.
Harvey Nathan
-
CIT-4C-C-23371
On page 9 the Arbitrator stresses that Article 32 requires the Postal Service to give due consideration to certain factors when evaluating the need to subcontract. He also states that 535 of the ASM provides further guidance regarding subcontracting. The Arbitrator found that management in this case did not give full consideration to all real cost variables. He equated the lack of full consideration to all real cost variables was a violation of the due consideration requirement in Article 32.

6.
John C. Fletcher
I94T-4I-C-98093746
Attached is Arbitrator Fletcher’s decision for the above referenced grievances which protested local management’s decision to subcontract the movement of four (4) electrical panels on the work room floor. The Arbitrator sustained the grievance by ruling that the grievance was arbitrable and that management violated the Agreement when it used a subcontractor to relocate electrical panels in the Milwaukee, Wisconsin Postal Facility.

In January of 1998, the Local Union learned that bargaining unit work, moving four (4) small electrical boxes approximately 20 feet, had been subcontracted. This type of work has been performed in the past and continues to be performed by Level 6 Maintenance Electricians and Level 7 Mail Processing Equipment Mechanics (MPE5). In order to determine if a violation of the Agreement had occurred, John Bender submitted a Request for information dated January 7, 1998 to Pete Milewski, Manager, Maintenance Operations, seeking ten (10) different items regarding the electrical work being performed on the 3 floor for the V-series panels. After ten (10) days Mr. Bender submitted a second request on January 17, 1998 to Mr. Milewski as no information from the initial RFI had been received by the Union. After twelve additional days, Mr. Bender submitted a third request on January 29, 1998 to Mr. Milewski as no information from the first two RFI’s had been received by the Union. After another seven (7) additional days, Mr. Bender submitted a fourth request on February 5, 1998 to Mr. Milewski as no information from the first three RFI’s had been received by the Union. At the arbitration the Service still had not provided the requested information. At the hearing the Postal Service claimed that the work was beyond the capabilities of the bargaining unit Electricians and MPE’s and that we were not available to perform this type of work.

In rejecting the Postal Service’s position regarding complexity and time constraints the ruled that the Postal Service’s position was grossly overstated. He ruled that this was the type of project that should be done in-house.

He found that the voltages involved were within ranges authorized for Postal Service Electricians. He found that there was no complex wiring involved. He found that there were two Electricians and over 40 MPE’s available to perform this work He also f6und that the position description of a Level 7 MPE contained just this type of work, “alteration of equipment and circuits as directed.”

7. 
James P. Martin 
E94T-1E-C-96080972
535.112 provides that contract service is encouraged, when economically advantageous. If the contract in this case were economically advantageous, management was not in violation of the agreement. However, a reasonable and rational determination that a contract is economically advantageous is a prerequisite for the application of 535.112. There was no such showing in this case. Arbitrator Roumell, in a hearing only two months prior to this one, had basically the same question presented to him. He found that the same Mr. Mallett involved in this case again was “plainly erroneous” in his cost estimates. To quote from Arbitrator Roumell: “This is not a question of being incorrect, it is a question of using labor costs and parts cost in the cost analysis that were not factually correct. Therefore, arguably, this becomes a question again, using the Mittenthal language -- where the facts make it “almost irresistible” that management had not given due consideration.” There was no evidence presented that Mr. Mallett did anything but make rough estimates, far rougher than would enable him or anyone to come up with a reasonable cost figure. No reason was shown for not having a contractor provide an estimate to establish the contract costs. A study by the union of in-house costs, using actual numbers instead of off-the-wall estimates, revealed Mr. Mallet’s estimates for in-house costs were 50% in excess on one job and 62 % on the other. There is no convincing evidence at all that the contracting of the work was economically advantageous, which finding is all that is required to make management in violation of ASM 535.112.

The unavailability of competent help is equally lacking in any persuasive proof. Management acknowledged that all the Carpenter’s work was done on job orders. In Mr. Mallet’s response to a request as to the availability of his maintenance people to perform the work, he stated that: “At this Time Carpenter is scheduled to remodel lobby and E 14th Street and WDM stations and does not have time to complete this.’ This was written early in February, 1996. In response to the union’s RFI, all the work orders for December through May, 1996 was provided, and not one of those work orders related to the job for which the Carpenter was” “scheduled”. The Carpenter was not scheduled through a work order even three months after Mr. Mallett said he was, then the credibility of Mr. Mallet’s statement is nil. The Carpenter testified that he had spent much of the interim time performing “make-work” jobs, and he would therefore have been available to perform the contested work, rather than contracting it out.

To summarize, ASM 535.112 encourages contract service for facility maintenance, when economically advantageous. There is no credible evidence that the contract involved was economically advantageous, and in fact, substantial evidence to the contrary. There is no credible evidence that qualified personnel were not available, and to the contrary, evidence that such personnel were available. Management therefore violated ASM 535.112 and the grievance is allowed. As a remedy, the Carpenter will be paid, at 1996 straight time rates, for all hours worked by the subcontractor in performing the contested work.

LOCAL MANAGEMENT’S CLAIM OF A “NATIONAL CONTRACT”

From time to time an advocate presents issues involving a national subcontracting decision to a regional arbitrator.  In these cases Postal Service prevails solely on the issue of fact in the case; the subcontracting decision was made at the national level rather than the local level AND  that it made its position known to the Union at Steps 1, 2 and 3.  In these cases the Union was unsuccessful.  Our history shows that regional arbitrators rule against us once the Postal Service demonstrates its position. 

Should you be assigned a case which meets the criteria listed above then you should refer the case immediately to Headquarters under the provisions of Article 15 for an interpretive review.  In this manner the National Union will make the decision whether the subcontracting issue was made at the national level as claimed by the Postal Service.  

This permits us to review the entire case and initiate a dispute when it can be shown that the Postal Service failed to comply with its notice obligations under Article 32. Once this determination is made the Advocate will be notified whether a national level dispute has been initiated.    

1.
John Remington 
-
l90T-4l-C-95032034
Step 2 Denial - The work described in this grievance is a (A.B.C.) Architectural Barriers Compliance project. This is one of thousands of projects being completed so that the USPS will come in compliance with a Supreme Court ruling After the Supreme Court ruling, Headquarters developed standards for facility accessibility (Handbook RE-4) and turned these projects over to District Administrative Services for completion- These projects first had to be designed by an Architect/Engineer to make sure the Scope of Work complied with RE-4 and be inspected after completion. Because this is an unmanned facility management had to send a postal employee to the facility while these doors were being replaced to protect the security of the mail. Local maintenance managers did not know the time frame or Scope of Work of this project nor do they know the status of other A.B.C projects as they are being completed by USPS District Administrative Support offices.”

However, it was apparently not until the instant hearing that the Employer asserted that the grievance should really have been filed at the National level and argued that the Union’s failure to do so “presupposes that Management complied with Article 32 at that level.” While there is some logic to this argument, it is clear from the record that there has been no National level grievance over the ABC project and that all disputes arising pursuant to this project have been resolved in the field. Further the fact that the ABC project agreement originated at Headquarters does not relieve local management from its obligation to comply with the terms of the collective bargaining agreement. [Page 5]

Nonetheless, both cited Lunde’s characterization of a “National Contract’ as the basis for concluding that ABC project work was somehow an exception to the provisions of Article 32 and effectively stonewalled the Union’s claim. In light of the foregoing discussion, the Arbitrator is compelled to find that the National ABC Contract, even had it not expired, retained District contracting authority. Accordingly, local management had the duty to comply with the provisions of Article 32 and ASM 535.112.

Having determined that the Employer had local discretion, it cannot be denied that local management was required to give good faith consideration to the factors set forth in Article 32(A) prior to making a decision to subcontract the work. As has been noted above, no such consideration was given. Even when the Union challenged the subcontract through the filing of the instant grievance, local management declined to provide information requisite for a determination of whether or not the subcontracting was economically advantageous. [Pages 6 and 7].

Rebuttal to Management’s Claim When Article 32 was not Cited On the

Step 2 Grievance Form

In some instances, a Local will omit writing the number 32 on the Step 2 Appeal Form when it completes the Step 2 appeal form or it may inadvertently write the wrong number, e.g. 23 rather than 32. In these cases the Postal Service will attempt to claim that the omission of the number is an admission by the Union that the Postal Service did not violate Article 32; claim that the Union has forfeited all contractual restrictions of Article 32. This is a shallow argument on the part of the Postal Service, given whenever a subcontracting is initiated.  To cause a forfeiture of a grievance, the Postal Service must prove a procedural defect caused harmful error.  A mere showing of error is insufficient; in addition it can not rely on argument that if suffered prejudice as argument is not evidence.  

The following awards clearly support the Union on this subject. The clear reality that the Union is grieving a subcontracting decision. Failing to annotate a contract article number on a grievance paper is not evidence that the Union has acquiesced to the Postal Service. It is the grievance’s subject that drives the grievance. Nonetheless, why take the chance; simply cite Article 32 and the Administrative Support Manual

Although not a subcontracting case, Arbitrator Michael Wolf, in case C90C-1C-C-95021371, dismissed the Postal Service’s claim that a grievance had to be denied due to ministerial or typical error.  In this regard he stated: “The Postal Service initially requests dismissal of the grievance because it alleges violation of a 1989 MOU, and there is no such agreement. That argument lacks merit. The Step 1 and Step 2 documents reference a 1989 MOU, but they also clearly refer to the "SPHSIU memo" and to a "National Memo re: SPHSIU 9/28/90." Neither the Step 2 nor Step 3 answers expressed any confusion about which agreement the Union was referring to nor neither answer asserted the defense that the Union had cited the incorrect MOU. Accordingly, this defense must be rejected. Ministerial or typographical errors in a grievance that have no impact on the merits and that do not undermine the principle of fair notice do not operate as grounds for dismissal of an otherwise arbitrable grievance.”
1.
Lawrence R. Loeb 

-
D90T-4D-C-94004922
The Arbitrator sustained the Union’s grievance which protested management’s decision to subcontract the painting of the interior walls of the Louisville, Kentucky P&DC. The Arbitrator ruled that the Postal Service was required to give a good faith analysis of the factors outlined in Article 32 prior to making the decision to subcontract. The Arbitrator also found that management did not follow the sequential steps outlined in the Administrative Support Manual regarding the subcontracting of Plant Equipment. In ruling in the Union’s favor, the Arbitrator ordered the bargaining unit to be compensated at the overtime rate for all hours the subcontractor painted the Louisville Facility.

2.
Lamont E. Stallworth
C0T-4S-C-18910 and I90T-1I-C-94059146/94059150
Responding to the Postal Service’s claim that the Union was barred from articulating its Article 32 position during arbitration the arbitrator states on page 33:

“It is the undersigned Arbitrator’s opinion that in the instant grievance that the subcontracting issue at hand was intricately involved with the staffing package created by the Service and that the Service should be in a prepared position to defend it. See also, United States Postal Service and American postal Workers Union, (Clifton NJ) (Arb. George S. Roukis, June 13, 1990) Case No. N4C-1P-C-34812 and United States Postal Service and American Postal Workers Union, (Camden, N.J.) (Arb. Bernard Cushman, January 20, 1992) Case No. E7C-2B-C-7011.”

3.
Edwin H. Benn
-
J90T-1J-C-96008981
At page 5 - Management generally has latitude in the use of subcontractors. However and perhaps because this case was so old, the Service was apparently unable to and offered nothing in this case to show why Management utilized a subcontractor at Garfield Park which could have fallen into the permissible realm of Management’s authority to use subcontractors. All Management said throughout was that it did not understand the nature of the Union’s claim and, during the lower steps of the grievance procedure, considered the matter as only an overtime dispute. However, I have found that the Union gave Management sufficient information to put in on notice that the nature of the claim was the subcontracting of custodial services at the Garfield Park Station during the period April 21 through May 13, 1995. There is simply nothing before me offered by the Service to rebut the Union’s demonstration.
The Service does point out that the Union improperly cited some sections of the Agreement which are irrelevant to the instant dispute or do not exist. The Union does not dispute that error. But grievances were never designed to be written with the specificity and precision required in legal pleading for court actions (See Elkouri and Elkouri, How Arbitration Works, Pages 329 - 330). Although perhaps not drafted and progressed with the skill of an accomplished trial lawyer, as discussed above, the grievance sufficiently put Management on notice of the nature of the subcontracting dispute, the location of dispute and when it occurred. In this case, that is enough.

4.
Lamont E. Stallworth -
l94T-1 l-C-98009558
Page 21 - In the instant grievance, the Union asserts that the Service filed to provide requested relevant information so that the Union could determine if the Service had indeed given good faith consideration to the subcontracting factors. It is the position of the Union that such a lack of relevant information provided in a timely fashion effectively prevented the Union from competently challenging or discussing the decision to subcontract prior to the work actually being performed. Based upon the record evidence, the Arbitrator must agree.

“Based on the facts and circumstances of the instant grievance, the Undersigned Arbitrator finds that the Postal Service violated the collective bargaining agreement, handbooks and manuals when the Service subcontracted out the installation of hardware for the card key security system at the BMC. Accordingly, the instant grievance is sustained. The remedy is as follows: (1) The Service is to cease and desist from contracting out the disputed work that may be performed by bargaining unit members; and (2) The Service is to provide monetary relief to affected bargaining unit members in the amount relative to the cost of the subcontracting, or a percentage thereof, in payment for the work that would have been performed by the bargaining unit members but for the instant violation.”

The Postal Service attempted to claim that the Union had waived its right to claim management violated Article 32 due to the fact that the Local had omitted this Article citation on its Step 2 Appeal form. The Arbitrator rejected the Postal Service’s theory and ruled that the issue of the Union’s grievance was subcontracting, as such; the Postal Service’s knowledge of this fact early on did not preclude the Union from raising an Article 32 violation (See page 19)

The Arbitrator also favorably ruled on the Union’s claim that management failed to demonstrate an economic advantage by failing to produce information regarding cost prior to the decision to subcontract. The Arbitrator ruled - “. . .that in order to assert the fulfillment of Article 32 obligations, it is incumbent upon the Service to show that it would realize a cost savings or “economic advantage” by awarding the disputed work to subcontractors.”

5.
GEORGE T. ROUMELL JR. 
-
E94T-1E-C 97066487
An argument relying on the question of whether the Union, in its Step 2 appeal, cited the incorrect ASM 11 provision, 535.111 as contrasted to 535.112, begs the issue. The Union did not cite Article 32; vet. The Service in its issue, made reference to Article 32. The fact is, this is a subcontracting case where the issue of the general principles set forth in Article 32, Section 1A, i.e., “due consideration to public interest, cost, efficiency, availability of equipment and qualifications.. .“ are to be considered. That is the issue here, regardless of the analysis of which provision of the ASM 11 applies. Whether it is 535.111 or 535.112, cost is a factor, a factor which is recognized under the general principles.

6.
Lamont E. Stallworth
-


J90T-1J-C-95003731
“The Parties have submitted numerous arbitral awards to the Undersigned Arbitrator for his consideration on this issue. Reviewing the documentary evidence, the Arbitrator agrees that the Union never cited Article ‘32 in its submissions at Step 2 or Step’ 3. Furthermore, having reviewed the awards submitted and the grievance documents presented, the Undersigned is further persuaded that in this case, the Service was aware of the scope of the Union’s allegations since Step 2 of the grievance in that the Union identified improper subcontracting as the contract issue. Accordingly, technically under Arbitrator Aaron’s ruling, Article 32 could not be considered at the arbitral stage. However, it must be remembered that Arbitrator Aaron instructed against “excessively technical instruction.” As Arbitrator Aaron concluded that there could be no surprise as the Party was aware of the nature of the argument, the Undersigned Arbitrator so concludes in this matter. Moreover, the Arbitrator notes Arbitrator Nathan’s observation that Section 535.13 explicitly incorporates the provisions of Article 32. . . . and the Undersigned Arbitrator agrees, that the language clearly implies that, more than just being knowledgeable about Article 32, installation heads must follow its precepts.  The Undersigned Arbitrator further agrees that “[the corollary of that principal is that where they do not, especially where they subcontract work without first determining that it is economically advantageous to do so, then they violate the National Agreement.” Furthermore, even if Article 32 did not apply in the instant matter, Section 530 limits. . . . Accordingly, even if Article 32 is not applicable, Management nevertheless must meet the ASM criteria.”

7.
Carl C.  Bosland 
-
E98T-1E-C-00021750
The Arbitrator overrules Management's objection to evidence and argument based on chapter 530 of the ASM. The record evidence establishes to the satisfaction of the Arbitrator that chapter 530 of the ASM was known by all parties during the grievance process to be part of the dispute, thereby fitting within the Aaron exception. Management's Article 32 Review specifically cites ASM 535.111 and 535.112. Mr. Foley testified that the parties discussed ASM 535.111 and 535.112 at the Step 3 meeting. His testimony on this point was unrebutted. The ASM is specifically referenced in Management's April 21, 2000, Step 3 Decision. The Step 3 decision also acknowledges that the Project work would effect both postal and building equipment, thinly veiled references to ASM 535.111 and 535.112. Article 15.2 (Step 3)(b) of the National Agreement mandates that each party's representative "shall be responsible for making certain that all relevant facts and contentions have been developed and considered." Mr. Foley's Step 3 ASM contentions are a relevant development of the pending Article 32 subcontracting contentions.

REBUTTAL TO THE POSTAL SERVICE’S FULL EMPLOYMENT ARGUMENT

1.
John C. Fletcher I90T-1l-C-96023145 /96063841 /-96063847
The Arbitrator found that the Service had violated Article 32 when it contracted the tasks of

sandblasting, priming, and painting of mail boxes. The arbitrator’s decision was based on the following items:

The Milwaukee Office had two paint booths that met OSHA and EPA standards.

The Parties Stipulated That the Letter Box Mechanics and Painter Were Fully Employed

During The Time The Work Was Performed by a Subcontractor. “Full Employment Goes to “Availability.” While “Availability” Is Addressed in Article 32 with Respect to Equipment, it is Not Addressed with Respect to Employees. The Criteria With Respect to Employees Is “Qualification.” Accordingly, If Qualified Employees Are on The Roles, Full Employment Is Not Justification For Subcontracting.”

The cost comparisons presented by the Service was skewed. “The burden of establishing that it was cost effective to have a contractor do the work rested with Management. It tailed to be persuasive in this area. Thus it has not met its burden on this point.”


2.
Barry Simon
-
J94T-1J-C-97113666
At pages 6 & 7 the Arbitrator makes the following finding regarding the Postal Service’s argument regarding the unavailability of its employees:

Arbitrators have further held that the criteria set forth in Article 32.1. A. are exclusive, i.e. the Service may not rely on factors other than those cited as a basis for justifying its decision to contract out bargaining unit work. For instance, in Case l90T-1I-C-96023145, Arbitrator Fletcher wrote:

The parties have also stipulated that all 4 were fully employed during the time the work was performed by a subcontractor. The Service sees this as justification for the subcontract. Full employment of 4 individuals that might be doing the work, though, is not justification under Article 32 for subcontracting. Full employment goes to “availability.” While “availability” is addressed in Article 32 with respect to equipment, it is not addressed with respect to employees. The criteria with respect to employees is “qualification” Accordingly, if qualified employees are on the rolls, full employment is not justification for subcontracting. The Service, in its presentation, suggested that the employees, while qualified to do the work, were full occupied in the performance of their regular duties, and would not be available to perform the work on Room 303. Although it attempted to couch this as an efficiency issue, which would b a valid criterion, it still relates to the availability of the employees, which. Under the above cited Fletcher Award, is not a valid criterion. The Service may not take the facts and simply dress them differently to disguise the fact that it believed the employees were unavailable to perform this work.


3.
Laurence M. Evans

D98T-1 D-C-99256929
The Union’s Class Action grievance protesting the subcontracting of project cleaning and replacing 609 + existing lighting fixtures with energy saving new ones is sustained due to the Postal Service’s failure to demonstrate it gave good faith consideration to the subcontracting factors set forth in Article 32 Section 1 .A of the National Agreement.

[At page 5] ‘What emerges from the record here is that management, relying mostly on assumptions, concluded early-on that the project was too big and complex for its Clarksburg in-house personnel. Management assumed that, if in-house personnel were given this project, it would detract from the performance of their regular duties because of its duration. Thus, management assumed that personnel in Clarksburg would not be available to handle the project.” {The importance of the award is the arbitrator’s footnote which reads as follows: “If this were the sole criterion, no potential “subcontract” could ever be performed by in-house personnel because these employees would normally always be occupied with their regular duties and assignments...}


4.
George R. Shea Jr.
C90T-1C-C-94009173
[At Pages 15 & 16] The Arbitrator further determines that, while the Service is correct that the performance of the Work in Question may have had to be performed on an overtime basis this, except as an element of cost comparison, is not a factor set forth in Article 32 to be considered in making the evaluation of the need to subcontract, and cannot be a determining reason to disqualify unit personnel from performing the Work in Question. (Robins, N1V-1J-C-16080).


5.
Ruben R. Armendariz
G98T-1G-C-00028478
With respect to the issue of subcontracting, Article 32 is clear and unambiguous. The Arbitrator finds that in deciding issues over subcontracting, management must give due consideration to subcontract or not. In giving due consideration management must consider public interest, cost, efficiency, availability of equipment and qualifications of employees. Not all factors are needed for consideration .Arbitrator Mittenthal stated that, “To ignore these factors or to examine them in a cursory fashion in making its decision would be improper. The Arbitrator finds that it was clear that the EL Paso FT’s were qualified to perform the work, that they possessed the necessary skills, training and equipment to move and set up the OCR machine from Tulsa, Oklahoma to El Paso, Texas.. The Arbitrator finds that because the Postal Service failed to provide I the information the Union requested that is relevant and applicable to the factors enunciated in Article 32 leaves a negative inference that the local Management examined these factors in a cursory fashion when the decision was reached to subcontract out the work. Thus, the Postal Service failed in its duty to give due consideration. With respect to employee availability, Arbitrator Eisenmenger’s opinion rejected the Postal Service’s argument that employees were not available because they had other work to perform. She stated that the contracted work could have been performed by maintenance employees on a project basis with the proper scheduling of staff In this regard; the subcontracted work could have been scheduled to forego any negative impact it would have had on the El Paso operations. The Postal Service argued that Article 3 gives Management the sole right to determine the methods, means and personnel by which such operations are to be conducted. However, the Arbitrator finds that Article 32 and 535.111 of the ASM limits Management rights as it is applied to subcontracting out work The Postal Service argued that Article 32 does not state that to examine these factors has to be in writing. But, the Arbitrator finds that the gist of the Union’s written request for information requires an answer in writing and local management had the necessary tools to comply and could have easily provided written explanations and answers to the Union over all of the factors listed under Article 32 as well as retrieved a copy of the subcontract from the Tulsa P&DC.

Based upon the foregoing reasons, the Arbitrator finds that the Union has met its’ burden of proof and, therefore, the Postal Service has violated Article 31, Section 3 and Article 32, Section 1. A. of the National Agreement and 535.111 of the Administrative Support Manual.


6.
Howell L. Lankford-
E98T-1E-C-00054925
With respect to the workload of the two Letter Box Mechanics, it is important to note what Article 32 does not include as a factor to be considered in making subcontracting decisions: it does not include “available work hours of existing employees which could be used for the work in question.” If that consideration would justify a subcontracting decision, then the employer would never be forbidden to contract work out unless there were idle hands in the workforce looking for some such work to do. “Availability of equipment,” and “qualification of employees” are very different sorts of considerations than availability of work hours of the existing workforce to do the work. The fact that the existing employees are already overloaded with work is simply not a primary factor to be considered under Article 32. Still less is Area Management’s unwillingness to add staff a factor under Article 32: Local Management is not allowed to make a subcontracting decision based simply on local Management’s inability to talk Area Management into adding additional staff. Workload is simply not a listed, primary factor to be considered under Article 32.


7.
Robert B. Hoffman -
H98T-1 H-C-00176605
As in the electrical subcontract grievance, management maintains that the grievant was full employed and did not lose work. This argument has some appeal. However, the loss of work is not one of the contractual factors in 32.1A. Contracts made at the national level that have a “significant impact” are covered by 32.1 .B and have a specified process to follow. Moreover, the notion that once they are fully employed management has no obligation to assign employees work may go to the efficiency consideration. But “due consideration” of efficiency requires more than using catch phrases such as “time constraints” and “timely manner.” Without Ciccone testifying or at least without details about manpower and defining the “time” problems, it is difficult to conclude that Ciccone did anything more than give “consideration” without it being “due.”


8.
Linda DiLeone Klein -
I94T-4l-C-96027232
Even though the project was designed to be completed within the time frame claimed by Management, there should nevertheless have been compliance with Article 32. In this case, there was no evidence of such compliance, thereby rendering the decisional process faulty and in violation of the labor agreement.

It should be noted that a review of page one of the “project detail information” suggests that there was a substantial time period between the project approval and project completion, and this time period would have allowed for the consideration of the factors set forth in Article 32. In addition, the dates on this report do not correspond with the claim that the renovation project had to be completed within thirty days. Nor does the Step 1 Summary stating that the District Office authorized the subcontracting correspond with claims at the hearing that the Postmaster participated in the decision-making process.

9. 
Lamont E. Stallworth - J90T-1J-C 93030425
[At pages 12 — 13] Indeed, from the evidence presented, the Arbitrator must conclude that the Service simply decided that the employees were “too busy” with their daily job duties and therefore were unavailable to perform the disputed modification work, which the Service does not dispute was work that the Postal Service employees were qualified to do.

It is well-settled that to baldly ignore the subcontracting notice requirements of Article 32 is a clear violation of the National Agreement. See, e.g., United States Postal Service and American Postal Workers Union, (Baton Rouge, LA)(Arb. Richard Mittenthal, November 9, 1981) Case No. H8C-NA-C-25 and United States Postal Service and American Postal Workers Union, (Minneapolis/St. Paul, MN BMC) (Arb. Lamont E. Stallworth, December 30, 1997) Case No.190T-l G-C-94041 650. Furthermore, the Arbitrator notes that the bargaining agreement does not state that the Service is free to subcontract work unless Service employees have nothing else to do and thereby have free time to work on a project. To assume such a policy controverts the express purpose and meaning of Article 32 and, frankly, is not practical. See, e.g., United States Postal Service and American Postal Workers Union, (Baton Rouge, LA)(Arb. Richard Mittenthal, November 9, 1981) Case No. H8C-NA-C-25; United States Postal Service and American Postal Workers Union, (St. Louis BMC) (Arb. Harvey A. Nathan, April 3, 1993) Case No.C7T-4Q-34110; United States Postal Service and American Postal Workers Union, (St. Louis BMC) (Arb. John C. Fletcher, December 29, 1995) Case Nos. I90T-1I-C 95003723 and 3726.

It is the Undersigned Arbitrator’s opinion that if the Service needed to subcontract out such work, work that could arguably be performed by Service employees, it was the commitment of the Service to properly inform the Union, as the Service is contractually required to abide by the requirements of Article 32. It is clear from the record evidence that the Service failed to do so prior to making the subcontracting decision. Specifically, no contract, cost comparison or any reason why bargaining unit members could not do this work was provided to the Union.

10.
Donald G. Carrie
-
D94T-1C-C-96089594
“Numerous arbitration decisions were presented by the parties in this case. These decisions provide an excellent roadmap of the standard for review in subcontracting cases. Subcontracting issues have been thoroughly discussed in a body of arbitral authority between the parties. A number of arbitration decisions between the parties provide that full employment by the grievants does not mean that they are unavailable. On this point, Arbitrator Fletcher stated the following:

Full employment of 4 individuals that might be doing the work, though, is not justification under Article 32 for subcontracting. Full employment goes to “availability.” While “availability” is addressed in Article 32 with respect to equipment, it is not addressed with respect to employees. The criteria with respect to employees is “qualification.” Accordingly, if qualified employees are on the rolls, full employment is not justification for subcontracting.

This Arbitrator agrees with Arbitrator Fletcher and others that full employment is not justification for subcontracting. The National Agreement, in Article 8, provides full-time employees with forty-hours of work a week. If fulltime employees who work forty-hours a week would not be allowed to bring grievances under Article 32, then this Article would be rendered meaningless.”

11.
K00T-1K-C-03157913

Lawrence R. Loeb

Those concerns notwithstanding, there is every reason to conclude that the majority of panel arbitrators who have considered the subject have come to the conclusion that the fact that the members of the bargaining unit are fully employed, meaning working forty hours per week on their regular jobs, does not mean that they are unavailable in a contractual sense such that the Employer is automatically justified in contracting out the disputed work. The reason so many have reached that conclusion is that to accept the Service's position is to accept that so long as employees are being assigned to their regular duties, Management would have an unlimited right to contract out whatever projects it desires, whether or not the bargaining unit was capable of performing the work or had performed it in the past. Such a claim would effectively amend the Contract by removing availability as one of the factors that the Service is required to consider under Article 32 before it hires an outside source to perform work in a Postal facility. [Page 27]

He continues his analysis of full employment in regards to the Postal Service’s contention that the work could only be performed on overtime.

On the other hand, if the work was performed on overtime, then the Service is really no better off because the majority of arbitrators who have considered the issue have concluded that the term "availability" as it is used in Article 32 encompasses both straight time and overtime. [Page 28]
He then illustrated the Postal Service error by not supplying information as well as arguing that the work could only be performed on overtime, thus making bargaining unit employees unavailable.

The major difficulty with the first is that the Service sought to prove that it would be cost prohibitive to have the maintenance craft remove the sack sorter because it would have had to have the work performed on overtime. Give the full employment of the bargaining unit some employees would have been paid regular overtime, but most would have received penalty overtime. That would have radically increased the cost of the project, or so says Management. The Service never conducted a cost comparison, though, so it is impossible to know if it would have been more economically advantageous to contract out the work or to have it performed in​house. Having failed to prepare a cost comparison, the Employer is in no position to argue that cost was a factor in the decision to hire the contractor to remove the sack sorter instead of assigning the work to the maintenance craft.

TIMELIMITS - ONGOING VIOLATION

The concept of a continuing grievance has long been recognized within the Postal Service contracts. See the decision of Arbitrator Benjamin Aaron out of Johnstown, Pennsylvania (1984). This concept that a grievance may repeat itself on a daily basis, and therefore is a continuing grievance, has been applied specifically by Arbitrator Linda DiLeone Klein in Case No. C0T-4P-C 8227 (1993), a case involving the application of Article 38.4.A.2 and, concerning “written notice from the installation head if management had determined that the position must be withheld.” In holding that the grievance was timely, even though filed after the respective 30 day posting and 10 day notice provisions, Arbitrator Klein wrote at pages 5-6:

Pursuant to the contract, a vacant duty assignment must be posted within 30 days of the date upon which the vacancy occurs; if this is not done, the installation head must notify the Union in writing of the decision to withhold the assignment. If the position is being reverted, proper notice must be posted within 10 days. Prior to January 23, 1992, when the grievance was filed, the Postal Service had yet to comply with Article 38.4.A.2. or 3.

Because proper notification had not been given, the act complained of by the Union was repeated on a daily basis. The event giving rise to the grievance was of a continuing nature; it was not a single isolated incident.

In the absence of strict compliance with Article 38.4.A.2, each day the General Mechanic’s position remained vacant constituted a “new occurrence” which could properly be made the subject of a grievance.

Based on this rationale, Arbitrator Klein held that the grievance was timely and arbitral. In the cases cited by the Service suggesting that the grievance was not a continuing grievance, the event was an isolated event such as a removal, Case No. J98C-4J-D 99178909 (Roumell, 2000), and Case No. I90C-1l-D 93003879 (Fletcher, 1994). As Arbitrator Klein noted, the failure to post or notify is of a continuing nature and thus is a continuing grievance making the grievance timely.

In cases where the work may have been subcontracted for years without challenge from the Union, e.g. pouring of concrete slabs, then we must show that the subcontracted work was accomplished on an intermittent, rather than a regular basis.  In other words we must show that the subcontracted work was not a “single isolated and completed transaction”; rather it was ongoing. The “act complained of” is therefore repeated at various intervals and with each “renewal option”, there is a new occurrence”.  This constitutes a “limited exception” which allows a grievance to be filed on each occasion.  


1.
David Vaughn -
K94T-1 K-C-99050334
“All relevant information” necessary for enforcement of the Agreement, “including information necessary to determine whether to file a grievance.” There is authority which indicates that the 14-day period of Article 15 is not tolled until the Union is provided with a response to its RFI concerning actions which may give rise to a grievance. See USPS and APWU, Case No. A98T-1A-C-99226109, December 20, 1999 (Marx, Arb.) Finally, I am persuaded that even if the grievance had not been filed within the 14-day period prescribed by Article 15, the grievance would nevertheless be timely because the actions of the Postal Service in utilizing the contractor constitute an alleged continuing violation of the Agreement. The Union asserts and the Postal Service does not credibly deny - that Mr. Luttrell has continued to perform mail box removal and installation work after June 1998. Indeed, the record reflects that Mr. Luttrell has performed such work as recently as December 2002. As such, I find that the actions constituted a “continuing violation” of the Agreement and, pursuant to that principle; the grievance was not untimely filed. The Award so reflects. The Parties are directed to the merits of the dispute.”

2.
Hamah R. King  
-
 G98C-1G-C-00033465
If the above facts were not sufficient, to decide that the grievance in this case may be one needs only consider one of the conclusions of National Arbitrator Richard Mittenthal in Case Number H7T-3W-C-12454. In that case, Arbitrator Mittenthal was asked to decide whether the Postal Service can raise an issue regarding an arbitrator's jurisdiction for the first time at arbitration. He determined that substantive jurisdiction can be challenged for the reached the following conclusion with regard to that type of jurisdictional challenge:

Procedural arbitrability (i.e., a timeliness claim), on the other hand, can be waived

through silence. See, in this connection, Article 15, Section 3B.

Thus, his comments are consistent with the earlier conclusion of Arbitrator Aaron that when the Employer failed to raise the timeliness issue at Step 2, it waived its right to raise it at arbitration.

COST COMPARISONS


1.
RODNEY E. DENNIS
H98T-lH-C-9928645
Subcontracting, Fork Lift Repairs. When the Postal Service considers contracting out bargaining unit work certain standards to its decision. Those standards are specified in Article 32 of the National Agreement, as we 535. ASM Regulation 535.111 states that maintenance of Postal equipment should be performed by Pc whenever possible. That regulation protects the bargaining unit work from indiscriminately being given to o~ however, also specifies that, under certain conditions, Management has the right to contract out where cap; available and where it is more economical to do so. Article 32 of the National Agreement also addresses if justify contracting out of bargaining unit work, Management must have a sound basis for its decision. It must for example, show that it is more economical to contract out the work than perform it with bargaining unit members. It must be based on a cost analysis of the situation with justifiable comparison.


2.
Mark L. Reed
-
H90T-1H-C-95007687
The Arbitrator ruled that in the absence of written cost comparison that he Postal Service cannot show the subcontractors were more economically advantageous. On page 3 he wrote, “Without a viable cost comparison, how can it be shown that it was economically advantageous to install the system? The answer is obvious, it can’t. Management has failed to show that it was economically advantageous to obtain the services of a private contractor- in lieu of those furnished by its own employees.”


3.
Barry Simon
-
J94T-1J-C-971 13666
At pages 8 & 9 the Arbitrator makes the following finding regarding the Postal Service cost consideration argument: In this case, the Arbitrator concludes that Management Exhibit I had not been presented during the handling of the grievance, and may not be admitted in this proceeding. in reaching this conclusion, the Arbitrator considered the fact that the Service’s Step Two denial makes no specific mention of this particular document, nor does it refer to the estimated cost figure, Certainly, if the Service had comparative figures. It would have been to its advantage to cite them in its denial. At Step three, the Service again wrote that “the evidence indicates a cost comparison was completed. Again, there was no citation of what the cost differences might have been and the record does not show the document to have been presented to the Union at this stage of the grievance handling.

The Arbitrator is also persuaded by the fact that the Union filed a grievance over the Service’s failure to comply with its information request. That grievance was settled at Step Three with the agreement that Management would provide all the information and documents relied upon prior to the decision to contract out the work. It appears the only document provided under this settlement was a detailed cost breakdown showing labor and material costs as separate items. This document, according to HoIm, was prepared was prepared by him in order to satisfy the grievance over the information request. Upon cross-examination, he testified it was prepared one year after the work was done. Thus, it would not have been a basis for the decision to contract out the work.

4. 
Christopher E, Miles 
- 
H98T-IH-C-00052840
[Pages 11 & 123 Likewise, in the instant case, there was no evidence of record that the Postal Service conducted a thorough cost analysis. Furthermore, here, unlike the case before Arbitrator Evans, there was no testimony provided by any Management representative relative to the considerations which lead to the decision to subcontract the disputed lighting replacement The person who completed the Article 32 Review worksheet, Mr. Robert J. Ciccone, indicated that the “Maintenance employees are not qualified to perform this project because they are not required to know code, which is part of this project.” Yet, it was a matter of record that the BEM’s received training on the National Electric Code. In addition, he did not explain why “all of our building maintenance employees are fully employed” and how it would affect efficiency. There was no breakdown of labor and material costs which made up the total contract price of $74,700.00. Mr. Ciccone did not testify at the arbitration hearing to explain the Article 32 Review worksheet or to be cross-examined concerning how he arrived at any of the information contained thereon.

Arbitrator Mark L. Reed found that “the failure of management to do a cost comparison prior to utilizing the services of a subcontractor was a violation of the Administrative Support Manual.” He emphasized that the “principles of Article 32 are a condition precedent which must occur before engaging outside services otherwise, it would be impossible to determine whether the utilization of such service would be economically advantageous.”

The magnitude of arbitral history concerning the subcontracting process clearly establishes that the process of giving due consideration to the factors listed in Article 32 is mandatory. The lack of testimony and documentary evidence to establish that due consideration was given to the relevant factors leaves the undersigned with nothing to substantiate the decision to use the electrical contractor to install the replacement fluorescent lighting at the VMF in Fort Lauderdale.

5.
Randall M. Kelly 
-
B98T-1B-C-0ll75158
And, as the cases presented point out, the real question with subcontracting is whether the Service followed the Article 32 process of due consideration of the factors listed. According to National Arbitrator Richard Mittenthal, the Service must “make a good faith attempt to evaluate the need for contracting out in terms of the contractual factors” quoted in Case No. D98T-ID-C 99256929/990008ML. For example, in that case, Arbitrator Laurence Evans found that management failed to conduct a cost comparison and failed to determine whether maintenance staff in the facility were available or qualified. Evans found that these failures constituted a contract violation. He went on to state, “Had management not relied on assumptions and, instead completed a cost comparison and analysis and inquired into the availability and qualifications of Clarksburg ~WV] maintenance personnel in good faith before it decided to subcontract the work, then neither I nor the Union would be in a position to substitute our judgment for that exercised by Mr. Perry [Purchasing Specialist] on his subcontracting decision. The test is whether the process was followed in good faith, not whether the ultimate decision made by management was a good one or a bad one.”

Here, management not only failed to conduct a cost analysis, but it also failed to give good faith consideration to the availability or qualification of employees before deciding to subcontract the work. The Service simply accepted the contract with Porta King and did not even consider the possibility of installing the room with its own people. There was no evidence in this record to show that (1) there was a warranty for the room or (2) that it would be voided if the Service did the installation. In fact, Porta King itself subcontracted the “installation”2 and Service employees did significant work in the installation, including connecting the room to the electrical and communications systems, installing the two air conditioning units and cameras and even repairing an emergency light in the room.

6.
Robert Hoffman -
H98T-1H-C-00133677
Failure to “take into account the five factors,” Mittenthal held, is not “due consideration.” Here it is clear that management failed to evaluate the cost factor. By not doing so, management not only failed to give it “due consideration” it gave it no consideration. At the same time it erroneously evaluated the qualification, efficiency and availability of equipment factors. These failures strongly suggest that a less than good faith effort was made to evaluate the need to subcontract.

Perhaps this point is best seen by the uncontested facts from the documentation. It shows that the Article 32 evaluation was made on March 23, some 14 days after approval of the funds. Then four days later the contractor started the project. This timing alone suggests that management had already determined to subcontract without knowing whether the cost factor would have been less if it had used its own employees and bought the materials on its own. Certainly “evaluating the need to subcontract,” the words from 32.1 are only meaningful if such a comparison is made.

7.
James P. Martin
 - 
E94T-1E-C-96080972
535.112 provides that contract service is encouraged, when economically advantageous. If the contract in this case were economically advantageous, management was not in violation of the agreement. However, a reasonable and rational determination that a contract is economically advantageous is a prerequisite for the application of 535.112. There was no such showing in this case. Arbitrator Roumell, in a hearing only two months prior to this one, had basically the same question presented to him. He found that the same Mr. Mallett involved in this case again was “plainly erroneous” in his cost estimates. To quote from Arbitrator Roumell: “This is not a question of being incorrect, it is a question of using labor costs and parts cost in the cost analysis that were not factually correct. Therefore, arguably, this becomes a question again, using the Mittenthal language -- where the facts make it “almost irresistible” that management had not given due consideration.” There was no evidence presented that Mr. Mallett did anything but make rough estimates, far rougher than would enable him or anyone to come up with a reasonable cost figure. No reason was shown for not having a contractor provide an estimate to establish the contract costs. A study by the union of in-house costs, using actual numbers instead of off-the-wall estimates, revealed Mr. Mallet’s estimates for in-house costs were 50% in excess on one job and 62 % on the other. There is no convincing evidence at all that the contracting of the work was economically advantageous, which finding is all that is required to make management in violation of ASM 535.112.

The unavailability of competent help is equally lacking in any persuasive proof. Management acknowledged that all the Carpenter’s work was done on job orders. In Mr. Mallet’s response to a request as to the availability of his maintenance people to perform the work, he stated that: “At this Time Carpenter is scheduled to remodel lobby and E 14th Street and WDM stations and does not have time to complete this.’ This was written early in February, 1996. In response to the union’s RFI, all the work orders for December through May, 1996 was provided, and not one of those work orders related to the job for which the Carpenter was” “scheduled”. If the Carpenter was not scheduled through a work order even three months after Mr. Mallett said he was, then the credibility of Mr. Mallet’s statement is nil. The Carpenter testified that he had spent much of the interim time performing “make-work” jobs, and he would therefore have been available to perform the contested work, rather than contracting it out.

To summarize, ASM 535.112 encourages contract service for facility maintenance, when economically advantageous. There is no credible evidence that the contract involved was economically advantageous, and in fact, substantial evidence to the contrary. There is no credible evidence that qualified personnel were not available, and to the contrary, evidence that such personnel were available. Management therefore violated ASM 535.112 and the grievance is allowed. As a remedy, the Carpenter will be paid, at 1996 straight time rates, for all hours worked by the subcontractor in performing the contested work.

8.
GEORGE T. ROUMELL JR. 
E94T-1E-C 97066487
But the problem faced by the Service in this matter is that, as pointed out by Mr. Arnold in his corrections and additions and testimony before the Arbitrator, that Mr. Mallett before the subcontracting commenced was relying on erroneous figures to the point that they were “plainly erroneous.”

This is not a question of being incorrect. It is a question of using labor costs and parts costs in the cost analysis that were not factually correct. Therefore, arguably, this becomes a question — again, using the Mittenthal language — where the facts make it “almost irresistible” that management had not given due consideration.

It may be that, as matters turned out, the actual cost figures were similar to the Hawkeye District’s experience in other retrofit situations. But due consideration, even applying the language that is more favorable in the ASM Section 535.112, namely, contract service is encouraged “when economically advantageous,” it would seem that under the cases cited that the Service had the burden of establishing that it gave due consideration and that it considered cost considerations. The fact that Mr. Mallett’s cost considerations may have been erroneous is not fatal. But, in this case the cost considerations were “plainly erroneous,” thus undermining the Service’s claim that the requirement of due consideration set forth in Article 31, Section 1 .A were met.

9.
JAMES P. MARTIN


E00T-1E-C-03037598
“The finding must be that there was no due consideration given to cost factors, based upon the failure of management to make the realistic and reasonable determination of what in-house costs, including rental, would be, in order to compare with subcontracting. There was no mention of any consideration of public interest, and the qualification of employees was stipulated. Management raised a question of having to train employees in the use of the high-lift equipment needed to wash the windows externally. Training employees is hardly something that would be a determining factor, especially since it involved in this case training only in the differences between different types of high-lift equipment, some of which the employees use of a regular basis. There was, from the evidence, no due consideration given to the factors set out in Article 32, prior to the decision to subcontract.”

10.
Lamont E. Stallworth
-
J90T-1J-C-95003731
“The Undersigned Arbitrator agrees with the assessment of Arbitrator Fletcher. The Service did not answer these questions. Additionally, although the Service introduced evidence of economic advantage to subcontracting, such as warranties and supervision, it did not provide any cost comparisons to the Union during the grievance procedure, although the Union had requested such. The Service asserts that the Union only asked for “documents” and as it gave all of its existing documentation, it fulfilled its requirements. The Undersigned Arbitrator is of the opinion that such assertion is disingenuous and specious. At Step 2, the Union asserted that it was requesting additional information that would shed light on the decision process of the Service. In particular, the Service had a duty to provide such information and did not do so. Because the Service did not present such information in the grievance procedure, the Arbitrator will not consider it at the arbitral stage. Accordingly, the Arbitrator concludes that the Service failed to sustain its appropriate affirmative burden of showing that economic advantage, particularly cost, or that it considered personnel, time, special equipment was considered before it decided to contract the disputed work. In truth, the Service failed to show that it considered any of the factors set out in either the ASM or under Article 32.”

11.
WILLIAM J. MILLER 

 -
C00T-1C-C-05033098
“In my opinion, the Postal Service did not demonstrate it thoroughly evaluated the cost factor because the supervisor called for some information on the problem but did not personally evaluate the situation to determine what exactly needed to be done. The supervisor argued he made the cost decision based on the facts provided by the BEMs. The supervisor also contended the BEMs did not provide him with enough information about the estimated amount of work needed to complete the work so the exact cost could not be provided. It is therefore my determination the burden to determine a good faith cost evaluation rested on the supervisor. In this regard, the record demonstrates the supervisor failed to obtain the necessary facts. It is my considered opinion, the supervisor did not adequately address the cost factor before making the decision to subcontract the work because he did not have enough information to make a realistic estimation.”

12.
ELLIOTT NEWMAN
-
C00T-1C-C-05177188 

Arbitrator Mittenthal made dear that it is the process which is the key to determining if the Postal Service has complied with Article 32 when it evaluates the need to subcontract. Even if in hindsight the Postal Service made the correct decision to subcontract, if it has not in the process Leading to that decision given "due consideration" to public interest, cost, efficiency, availability of equipment, and qualification of employees, then it has not followed the requisites of Article 32. . . . If the Postal Service has not given consideration to one or more of the five requisites of Article 32, or has given one or more a cursory examination, then it has not complied with Article 32. This concept was well stated by Arbitrator Elliott H. Goldstein in Case No. C7T-4M-C 34067 . . . As stated by Arbitrator Mitten Hal, the Postal Service must take into account all five factors of Article 32(1)(A) in determining whether or not to contract out what would otherwise be bargaining unit work. The appropriate focus is whether the Postal Service went through the steps of the prescribed procedures of Article 32 by giving "due consideration" to public interest, cost, efficiency, availability of equipment and qualification of employees in this  case, the Postal Service did not consider costs, and it did not gave fitting or appropriate  consideration to the availability of equipment. Accordingly, it did not comply with Article 32(1)(A) . . .  

13. 
Carl C. Bosland 



E98T-1C-C-00021750


This Arbitrator has previously held that, by conditioning Management's ability to contract out maintenance work "when economically advantageous," management has an affirmative, good faith obligation to determine the economic advantage of the proposed subcontracting. USPS and APWU (Shawnee Mission, KS), No. E04R-4E-98007694 (Bosland, July 13, 2004). The decision further states:
Management can meet this burden with evidence establishing an economic advantage for the Postal Service in subcontracting. Such evidence may take the form of a cost analysis comparing the cost of doing the work in-house versus subcontracting. Moreover, because it is undefined, the economic advantage to the Postal Service may be in some form other than a straight comparison of in​house versus subcontractor labor costs. It is incumbent on Management, however, to define the economic advantage for the Postal Service, and prove the existence of the claimed advantage.

Contemporaneous documentary evidence of the claimed economic advantage to the Postal Service of contracting out is preferred, but not required. Evidence of the Postal Service's good faith determination of economic advantage may be based solely on the testimony of relevant Management witnesses. Because, however, the ability to subcontract any facility and plant equipment maintenance services is limited only to those situations where Management has determined that it is "economically advantageous" to do so, it is incumbent on Management to produce substantive evidence of such economic advantage.

14.
Carl C. Bosland


E00T-4E-C-05040171 
In addition to the requirement of "due consideration", Management's ability to subcontract is further circumscribed, in this case, by the incorporated requirements of 535.112. ASM 535.112 provides that contact service for facility and plant equipment is encouraged for Postal Service operated facility and plant equipment maintenance, when economically advantageous. This Arbitrator has previously found that the requirements of ASM 535.112 are separate from the due consideration requirements of Article 32. 1A, and, as a result, must be separately met in order to establish that the contracting at issue conformed to the requirements of the National Agreement. Management bears the burden of proving that it made an affirmative, good-faith effort to determine the propriety of subcontracting pursuant to the ASM and Article 32.1.A.  . . .  Management must also prove that it was more economically advantageous for the Postal Service to contract the work out than have it performed in-house. The preclusion of "new" Union evidence and argument does not relieve Management from independently establishing that it gave due consideration and that outsourcing was economically advantageous. Management, the Arbitrator finds, failed to meet its burden of proof on both counts. The Arbitrator finds that Management failed to carry its burden of proving that it gave due consideration to the five factors of Article 32. 1.A.  . . . Critically, Management failed to explain the decisional process used to arrive at the cost estimates that formed the basis for its decision to subcontract the work at issue.  . . .  Nor did he explain how he came up with his estimate on the cost of outsourcing the work. He did not explain any of his calculations or his assumptions. No part of the decisional process that formed the basis of the conclusions reflected in the Article 32 Review document was explained. Summary conclusions are not probative evidence of good faith deliberative process. . . Management's decision to rely on its unexplained estimates of the time needed to complete the work when it knew that those estimates were greatly exaggerated fails, the Arbitrator finds, to establish that Management gave due consideration before contracting out the work at issue.

15.
Mark Lurie



H00T -1H-C-06238781
The Arbitrator finds that an estimate of costs based upon a "wild guess" and, especially, an estimate that Ignores actual experience, does not constitute due consideration, Such an estimate does not even meet Arbitrator Mittenthel's prohibited standard of consideration "in a cursory fashion." This finding would be moot if the work performed were not of the same sort 1) as is described In the job descriptions of Maintenance Mechanics and 2) that the Maintenance Mechanics are qualified to perform. . . . The Arbitrator finds the fact that the grievant’s worked 40-hour weeks during the Interval In question to be irrelevant to the issue of whether Article 32 was violated. The requirements imposed by Article 32 are not conditioned on employees working fewer than 40 hours a week. 

REBUTTAL
TO MANAGEMENT’S CLAIM THAT IT LACKED PARTS AND/OR THE RIGHT EQUIPMENT

1.
HAMAH R. KING 


– 
G98T-1G-C-01263122
[Pages 12 and 13] It is obvious that the Postal Service has chosen to justify the contracting of bargaining unit work by citing its own bureaucratic and inefficient system for the procurement of simple parts. The invoices submitted by the plumbing company indicate the parts and tools used to perform the jobs. They were a flush valve, a bottle of degreaser and an auger. We cannot ignore as arbitrators what we know as persons. The parts and tools mentioned could be secured by an inexperienced messenger from any local hardware store which most certainly exists in a city the size of El Paso. Yet, for more than two weeks, Postal Service management was unable to secure these materials which were needed by their personnel to perform their jobs. And now Postal Service management seeks to cite the failure of its system as the-reason for its violation of the National Agreement. Such a position is untenable.

The National Agreement permits the subcontracting of work after due consideration of the public interest, efficiency, availability of equipment and qualification of personnel. Postal Service regulations (ASM) permit contracting when the Service does not have available capable personnel, when it is economically feasible or when prototype equipment is required. Neither the Contract nor the Regulations permit contracting based on the failure of the Postal Service to stock or acquire common and readily available parts

2.
WILLIAM J. MILLER


-
C00T-1C-C05033098
“The issue of availability of equipment must also be addressed and the process to determine if subcontracting is proper. In this instance, the record establishes the necessary tools and equipment were available.”

REBUTTAL TO CONSTRUCTION
1.
D.
Andrew Winston -
E94T-1E-C-98066207
Page 14 - “ASM Section 535.112, unlike Section 535.27, specifically makes reference to facility “maintenance,” not “another type of service,” such as construction. Lest one ignore the common meanings of the words, there is a difference between “maintenance” and “construction”. However, if ASM Section 535.112 is to be read in conjunction with Section 535.21 through 26, as it surely is, then it must also be read in conjunction with Section 535.27. Hence, ASM Section 535.112 does not apply only to maintenance service contracts but to contracts for “another type of service,” such as construction.

2.
George R. Shea Jr. - 
C90T-1C-C-94009173
[At Page 11] In responding to the Postal Service claim that the subcontracted work was not “maintenance” work, the arbitrator in a footnote made the following statement, “Applying the provisions of Section 13-505.1 of the MS Handbook and Section 535.111 of the MS-47, the Arbitrator determines that the Work in Question is ‘Maintenance’ work as that term is use in those Article 19 Manuals.

3.
D. Andrew Winston
-
E98T-1E-C-01163139
Construction v. Maintenance

The Service argues that the project constitutes new construction, not maintenance, and, as such, the Service is not obligated to assign the work to maintenance employees because the National Agreement does not require it. The Service points specifically to ASM § 535.111, which provides that “in (maintenance of postal equipment should be performed by Postal Service personnel, whenever possible.” (Emphasis supplied.) The Service infers from this provision that it is under no similar obligation to have maintenance employees perform what it calls new construction. I do not find this argument compelling.

There is certainly a distinction between constructing or assembling and maintaining. The primary definition of “construct” is to build, form, or devise by fitting parts or elements together systematically.” Webster’s New World Dictionary of the American Language (2nd college edition 1976), p. 305. The definition of “assemble” is similar: “to fit or put together the parts of (a machine, etc.).” Id., at 83. In contrast, “maintain” is defined as “to keep in a certain condition or position, esp. of efficiency, good repair, etc.; preserve.” Id., at 854.

Strictly speaking, assembling letter carrier cases is just that, and as such, that act is distinguishable from the act of maintaining. At the same time, it is undisputed that maintenance employees have assembled letter carrier cases in the past, signaling that the Service deems such work, work it here defines as new construction, within the maintenance employees’ capabilities and, indeed, their duties. Consequently, while assembling letter carrier cases may fall under the definition of “construction” versus that of “maintenance,” it has also been defined by the Service as maintenance craft work by virtue of previously tasking maintenance employees with assembling letter carrier cases.’

Furthermore, the Service simultaneously argues that the subcontracting at issue is permitted under the second exception in ASM § 535.111, which permits subcontracting “[w]hen maintenance can be performed by contract and it is economically advantageous.” (Emphasis supplied.) The Service also relies upon ASM § 535.112, which provides that “[c]ontract service is encouraged for Postal Service-operated facility and plant equipment maintenance, when economically advantageous.” (Emphasis supplied.)

Thus, it appears the Service wishes to freely categorize what is construction and what is maintenance interchangeably when it suits the Service’s purpose. The Service cannot have it both ways. To permit such a fluid application of the National Agreement by either party would place the other at a severe disadvantage.

While the Service may profess adherence to a distinction between construction and maintenance in theory (and in arbitrations), in practice it appears no such rigid distinction is recognized. That being the case, I decline to elevate form over substance and deny the grievance based upon a definitional distinction which is inconsistently applied by the Service.


4.
Randall M. Kelly
B98T-1B-C-01175158
The Union offered its arbitration cases including Case No. E94T- IE-C 98066207. In that case, Arbitrator Winston held that the Service improperly subcontracted the “construction as well as the fabrication” of a room to house a compressor in Salt Lake City. The Service had insisted that it had to subcontract the work to meet the time schedule involved and because assigning Maintenance employees to the project would have taken them away from their normal duties. Winston reasoned that ASM 535 applies to “contract services of
another
type”
so that, “This provision applies to the subcontracting of construction”. He discounted the Service concerns with timeliness and sustained the grievance.

The Odom decision actually points out the differences between the work done here and true “construction”. In the Odom case, the Service contracted with a general contractor for the construction from scratch of a freestanding building—a building not within another structure. Faced with the same situation, I might reach the same conclusion. But the situation here is more analogous to creating a room within a structure; it is not true construction as in the Odom case. I find that the work involved was installation of a prefabricated structure and not construction per Se. Accordingly, Article 32 and the ASM apply.


5.
Robert B. Hoffman
H98T-1H-C-00136496
In regard to the merits, it is noteworthy, as seen above, that in H98T-1 H-Cool 33677 the facts also involved management’s desire to subcontract work involving this very room in preparation for the installation of the FSM 100. Whether this work is field equipment under ASM 532.22 is doubtful, as is terming the renovation of room “equipment” under ASM 535.112. In both instances, however, it is work that calls for so-called “space adjustments” under Handbook MS-1 ,13-305.1, which refers to “relocations of postal operations. Minor changes, renovations, or alterations to the building which may be accomplished by postal maintenance employees.” Carpet and ceiling work fit this definition, much the same as the electrical work did in the previous award involving this room, and as does painting, which management already had assigned to the maintenance staff.


6.
M. David Vaughn -
K94T-1K-C-99050334
[Pages 15 - 16] The Postal Service seeks to distinguish the installation and removal work performed by its contractor from ‘the “maintenance” work performed by its employees. The Postal Service argues that the installation and removal of NDCBUs is not maintenance and that it is, therefore, not bound by the ASM in contracting out non-maintenance work. The assertion that, the disputed work -installation and removal — is not “maintenance” must be rejected. Had the Agreement contemplated that installation and removal work could be, as a general matter, contracted out, it would have stated as much.

A review of the ASM’s eight general sections clearly shows that one of them covers Postal Service operations related to “Facilities and Equipment.” ASM 531.321 defines “Corrective Maintenance” as “repair or replacement of a failed or defective part, subassembly, or assembly of an equipment item” and that repairs to postal equipment are made by “properly trained employees.” ASM 531.341 defines “Predictive Maintenance” as “the time adjustment, repair, or replacement of a part, assembly, or subassembly.” ASM 534.22 (Repair and Rebuild of Assemblies) notes that “[f]or small equipment, the entire unit is sometimes replaced. The replaced assembly, subassembly, or unit must then be repaired or disposed of.” [Emphases added.] Other ASM sections that refer to “installation” or “replacement” include Sections 534.31 (Repair and Replacement Guidelines) and 534.32 (Field Maintenance)’. ASM 536.12 states that field maintenance offices are responsible for a wide variety of postal equipment maintenance, such as ... installation of stamp vending machines. .. installation of portable conveyors.... installation, repairs and removal of alarm systems.” [Emphases added.]

Moreover, as indicated LBM5, who are Maintenance Craft employees, are specifically assigned to install, repair and remove NDCBU5 and other collection box equipment. Such assignment of duties indicates that Management regards such duties as maintenance.

NDCBU5 and other collection box type equipment are postal equipment and the foregoing citations clearly establish that their installation and replacement have normally been performed by bargaining unit employees of the Maintenance craft. Thus, installation and removal of the equipment at issue should have been performed by Postal Service personnel under the provisions of ASM 535.111 integrated into the Agreement by Article 19. The argument of the Postal Service that the Administrative Support Manual only deals with “maintenance” and does not contemplate installation and removal is without support; to the contrary, it is clear that installation and removal of equipment are subsumed under the general heading of maintenance.

I note that the Maintenance Handbook Series MS-55 (Jt. Exh. 9) describes the “installation” and “repair” of NDCBUs. There does not exist, separate from MS-55, an “Installation Handbook” or a “Removal Handbook.” Similarly, Maintenance Management Order (“MMO”) No. MMO-18-92 (December 9, 1992) (Un. Exh. 3) refers to the “installation of NDCBU concrete ‘bases,” but, pointedly, does not refer to the installation, replacement, or repair of boxes. Finally, MMO-73-84 (April23, 1984) refers to’ the “installation and maintenance of NDCBU5.” From review of these documents it is clear that, contrary to Management’s view, these Postal documents combine the concepts of installation and removal under the general heading of maintenance.

I also take note of a series of Headquarters Settlements (Un. Exhs. 4-7) which pertain to installation and replacement of postal equipment, including NDCBUs. In three of the’ Headquarters Settlements, which are precedential, the situation is almost identical to the one raised in the instant case: whether the installation of NDCBUs and concrete slabs “should be performed by maintenance craft employees instead of a private contractor.” In each, it was “agreed that if there are no time constraints and sufficient manpower is available, maintenance craft employees will be used to perform the work.” In addition, the Postal Service argues that it routinely receives equipment, the installation of which is not performed by maintenance personnel and that this situation is no different. However, it provided no evidence to support its claim. In Case No. G90T-4G-C-92042702 (Arbitrator Norman Bennett, 1995) (Un. Exh. 14), the postal Service sought to draw a similar distinction between subcontracting and the installation of new equipment (furniture). Arbitrator Bennett rejected such a distinction, holding that the Postal Service violated the Agreement by contracting out the installation of the modular furniture. While it is possible that equipment installed by the manufacturers or replaced under warranty might not be included in Craft work, (a question I do not reach), there is no evidence that was the case with respect ‘to the equipment at issue here.

7.     
Linda DiLeone Klein-
l94T-4I-C-96027232
[Pages 12— 13}Although this was a major renovation project, it was not “from scratch new construction”. What was needed was the “creation” of a larger workroom floor within an existing structure. Per the ASM, such modifications should be performed by postal personnel when “feasible”. Per the testimony of bargaining unit personnel, they had the qualifications and abilities to install dry wall and to build a “security” wall; they were able to remove lock boxes; they were able to remove and reinstall electrical fixtures; and they had the ability to install plywood and perform “trim” work. Also, one of the witnesses, Mr. Branch had installed asphalt tile. In this regard, the work order itself referred to “minor preparation of existing floor” prior to the installation of the asphalt floor. Furthermore, it was not known until the old tile was removed that a grinder would be needed to level the floor between the lobby and workroom. It was not argued by Management during the grievance procedure that this aspect of the renovation played a part in the subcontracting decision-making process. In addition, the work order refers to 3,000 square feet of asphalt flooring when; in fact, the area at issue was only 2,000 square feet. This inconsistency was not explained at any point.

Per the ASM, Section 533.412 at items e. and f., maintenance personnel may make the modifications at issue here. Per the testimony of the bargaining unit witnesses, they had done similar work before on a smaller scale and Management did not dispute this fact.

8.
Lamont E. Stallworth 
-

J90T-1J-C-95003731
“The Service argues that the provisions limiting subcontracting do not apply in this instance, as the work involved installation and not maintenance. The Service submitted several arbitral awards that conclude that installation of equipment or construction within a facility is not maintenance work and therefore the ASM requirements do not apply. . .  However, after reviewing these awards, the Undersigned Arbitrator is not persuaded that the work at issue herein was not maintenance work. In the instant case, the Service was not replacing the entire system nor did it claim that the disputed compressor was a prototype. The compressor was installed as part of an existing system and integrated into that existing system.”

9.
Hamah R. King  
-
 G98C-1G-C-00033465
First, the subcontracted work complained of by the Union was not construction. It was the movement and reinstallation of Postal equipment. Whether this type work can be classified as construction (a bit of an asinine theory) or not is immaterial. The work complained of is assigned to maintenance employees by the position descriptions. The Postal Service may not formally assign and require maintenance employees to qualify for and perform the described work when it suits its whim and then argue that the work is not work normally assigned to maintenance employees.

Local Purchasing Authority v. Subcontracting
On some occasions, normally in Associate Offices or Stations and Branches, the Postal Service will argue that it did not have to comply with the subcontracting requirements of Article 32 nor the Administrative Support Manual when a Postmaster uses funds at their discretion to maintenance tasks completed. The decision to use non-postal employees to perform bargaining unit work under the provisions of a Local Purchasing Authority must still be made in accordance with Article 32 and the Administrative Support Manual.

1.
M. David Vaughn 
K94T-1K-C-99050334
-

[Pages 16 — 17] Finally, the Postal Service argues that the Luttrell contract expired on January 31, 1977, and that, since that time, there has been no contract whatsoever. It contends that his services are obtained locally, if at all, under individual postmasters’ “Local Purchasing Authority” and that such services ,do not constitute “contracts” or “subcontracting” within the meaning of Article 32.

I have carefully reviewed those portions of the Maintenance Handbook MS-45 submitted by the Parties. I ‘take note of Section 422 Local Purchasing Authority, which states:

Installation heads may use their local purchasing authority to procure contractor-performed work. ‘If warranted, field maintenance personnel may assist the local Postmaster in arranging for contractor-performed work. [Emphases added.]

Additionally, Section 430 (Performance) states:

The contracting officer ensures that contract work is done as required by the contract. If local purchasing authority is used, the person with local purchasing authority is, in effect, the contracting officer.

Read together, these two sections reinforce the fact that after January 1997, whether Mr. Luttrell’s obligations to the Postal Service were called contracts or not, for purposes of Article 32 and ASM 535.111, the work performed by Mr. Luttrell pursuant to arrangements with local Postmasters was work subcontracted by the Postal Service.

REBUTAL TO POSTAL SERVICE ARGUMENT

THAT THE SUBCONTRACTED WORK 

IS NOT

 “EXCLUSIVE TO THE BARGAINING UNIT”

There are occasions that the Postal Service may claim that the subcontracted work was not exclusive to the bargaining unit, e.g. LAN installation, installation of computers, etc. Even if its claim is accurate, all subcontracting decisions must be made in accordance with Article 32 and the Administrative Support Manual. The fact that subcontracted work is not exclusive to a particular bargaining unit position does not give the Postal Service the right to subcontract this work and disadvantage the bargaining unit.

1.
M. David Vaughn
K94T-1 K-C-99050334
[Page 21] The Postal Service further argues that installation and removal of cluster boxes has never been the “exclusive” work of LBM5. It argues that the Position Description for LBM5 states that they “may install and remove letter and storage boxes” (emphasis added) and that the word “may” clearly indicates that installation and removal of cluster boxes is an option and not their exclusive work. “May” in this context may connote that such work is not available. I am persuaded that, when such work is available and in the context of this case, the word “may” indicates that, with regard to other Postal Service employees, installation and removal work may not be the exclusive work of LBM5. That work could, perhaps, be given to employees in other job titles. However, the fact that such work is not the exclusive work of LBM5 ‘does not authorize the Postal Service’ to contract it to non-Postal employees without following the subcontracting criteria and procedures required under the Agreement and the ASM.

AWARDS ADDRESSING THE REMEDY
Remedies in cases involving the breach of contractual obligations should reflect the Party’s loss of the anticipated benefit resulting from compliance with the Agreement. The awarded remedy should be calculated to restore to the injured party the benefit it would have received had no contract breach occurred.  In other words, the purpose of a make-whole remedy is to place the affected Bargaining Unit employees in the position they would have been but for the violation of the Agreement by the Postal Service. Thus, the proper measure of the remedy is not the contractor’s cost to the Postal Service, but rather, the value of wages and benefits for the work lost by Grievants.

Under any formulation, bargaining unit employees may not have an entitlement, as part of a make-whole remedy to recover the costs of contractor’s materials, equipment, or other non-labor costs. However, bargaining unit employees should be compensated for time spent by the contractor performing the work in dispute, even if the contractor’s billing might overstate, understate or even ignore the time spent.

Under normal circumstances bargaining unit employees have either performed the same task or a similar task.  Therefore the Union, through the production of work records by the Postal Service, or in the absence of work records, through the statements of bargaining unit employees that have performed the work and/or similar work. In other words, experience and prior records can be used to determine the approximate amounts of time it would have taken Bargaining Unit employees to conduct each of the operations which the Postal Service contracted out. The Parties are in the best position to determine the amount of time bargaining unit employees would have expended in performance of the work that Postal Service contracted out.

There are circumstances where bargaining unit employees were fully occupied during the time period when the contractor performed the work for Postal Service. Under these circumstances, any work bargaining unit employees would have performed in addition to the work they were already performing would necessarily have been done on an overtime basis. Thus, when calculating the remedy, payment to the bargaining unit employees must be made at the overtime rate of time and one-half. 

There are also circumstances where the work at issue was generally performed on a scheduled, non-emergency basis. If bargaining unit employees perform the work, it would have been scheduled to them within their available hours. Thus, the fact that a contractor performed work during a particular pay period which, were the contractor’s hours to be applied to that pay period, might place bargaining unit employees over any permissible limit on hours, shall not affect bargaining unit employees’ 

The assessment of a monetary award will not only act as a deterrent to managers, who might, in the future, consider violating the contract, using contractors to perform bargaining unit work. A monetary award returns the bargaining unit to its status quo as well as protecting our jobs and our work.

The Motor Vehicle Division recently arbitrated the issue regarding the advance notification clause in Article 32 Section 2 of the Collective Bargaining Agreement as published in the 1994 Collective Bargaining Agreement. In its presentation, the Union’s position was that a uniform or singular remedy existed when the Postal Service failed to provide advance notice as required in Article 32 Section 2. In this regard the Union argued that in light of the Postal Service’s admitted violation (during the Step 4 meeting the Postal Service acknowledged that it did not inform the Union in advance of its subcontracting decision) that only a singular remedy could be granted that would make the affected bargaining unit members whole as well as returning the working conditions to the status quo. The singular remedy sought was the highway contract had to be cancelled and the bargaining unit compensated for the work performed the subcontractor. The Union also pointed out that the work performed by the contractor was exactly the same work performed by bargaining unit employees and could have been performed by them. By failing to comply with the National Agreement, the Union asserted the Postal Service deprived the Union of several opportunities to protect the job security of bargaining unit employees by attempting to convince the Postal Service to assign the work to career bargaining unit employees and by suggesting alternatives to contracting

National Arbitrator Das in case Q94V-4Q-C-96044758, decided January 20, 2004 and ruled arbitrable on September 6, 2002, denied the Union grievance; Das concluded that the National Agreement did not mandate the remedy sought by the Union for notice violations under Article 32.2. He then remanded the case to the local level for potential resolution which could include regional arbitration if necessary.

The significance of Arbitrator Das’ award is not only the similarity of the language between the Article 32 Section 1 and Section 2, but also the Postal Service’s admission that it failed to provide the required advance notification. It is necessary to compare the language of the two Sections, especially in light of the Maintenance Division’s challenge to several subcontracting decisions for which the Postal Service failed to provide advance notice as noted in Section 1 .B of the Agreement. Section 1. General Principles

A.
The Employer will give due consideration to public interest, cost, efficiency, availability of equipment, and qualification of employees when evaluating the need to subcontract.




[see Memos, pages 346-349]

B.
The Employer will give advance notification to the Union at the national level when subcontracting which will have a significant impact on bargaining unit work is being considered and will meet to consider the Union’s views on minimizing such impact. No final decision on whether or not such work will be contracted out will be made until the matter is discussed with the Union.

The Motor Vehicle Division relied upon  the language of Section 2 to establish a violation. Section 2 states in part:

Section 2. Motor Vehicle Craft- Highway Movement of Mail

A.
The American Postal Workers Union, AFL-CIO, and the United States Postal Service recognize the importance of service to the public and cost to the Postal Service in selecting the proper mode for the highway movement of mail. In selecting the means to provide such transportation the Postal Service will give due consideration to public interest, cost, efficiency, availability of equipment, and qualification of employees.

B.
For highway contracts covered by Article 32, Section 2, the Union will be furnished the information enumerated in Paragraph C below. This information will be furnished at least sixty (60) days prior to the scheduled installation of the service. Within forty (40) days of being furnished such information, the Union may request a meeting to discuss a specific contract(s). Within forty-five (45) days of being furnished such information, the parties will exchange the basic cost analyses in order to facilitate discussions. The parties will meet on or before the sixtieth (60th) day. At no time will the subject highway contract(s) for which a meeting has been requested be awarded prior to the actual meeting.

C.


The information will include the following in a concise summary form:

1.
A statement of service including frequency, time of departure and arrival, annual mileage, and proposed effective date of

2.
Equipment requirements. If not comparable to standard USPS equipment available at that facility, the reasons therefore along with the cubic foot justification are to be provided.

3.
A statement as to whether the proposed contract is a renewal of an existing contract and/or a partial or completely new contract solicitation.

4.
For contract renewals, the current contractual cost is to be provided along with any specifics, if the terms of the renewal are modified to whatever degree.

5.
If the new contract solicitation replaces in part or in whole existing Postal Vehicle Service (PVS) service, specifics as to the existing PVS service are to be provided as to the span of operating time, equipment utilized, annual cost, how the PVS employees impacted will otherwise be utilized and the projected United States Postal Service cost for subcontracting the work in question.

Arbitrator Das identified the interpretive issue in this as, “whether the remedy sought by the Union is the only remedy that is appropriate when the Postal Service awards a motor vehicle contract covered by Article 32.2 without providing notice and an opportunity for the Union to submit its cost comparison and to discuss the proposed contract before it is let.” He then commented, “The Union in pressing its position as an interpretive issue at the National level is contending that the remedy it seeks is required because anything less necessarily would be inadequate. In essence, the Union is claiming that any lesser or different remedy, no matter the underlying factual circumstances, is not consistent with the National Agreement.”

Addressing the issue, Arbitrator Das ruled that the Collective Bargaining Agreement did not contain an agreed upon remedy for this type of violation. He stated:

Postal Service National arbitration precedent does not support imposing a single, uniform remedy for contract violations of the sort involved here, where such a remedy is not expressly provided for in the National Agreement or some other agreement or understanding between the parties. See, for example, Case Nos. H4N-NA-C-21 (4th issue) and H4C-NA-C-27 (Mittenthal 1986).

He then listed several factors that an arbitrator conceivably could properly consider in fashioning a remedy for a violation of Article 32.2 (lack of advance notification) of the sort at issue in this case.

a.
whether the specific work at issue previously was performed by Postal Service employees or was new work;

b.
whether the Union was deprived of a meaningful opportunity to propose alternatives to subcontracting or -- as the Postal Service claims in this case -- whether the verifiable difference in costs was so great that there is no chance that the Union could have persuaded the Postal Service to assign this work to its employees;

c.
whether there are circumstances other than cost that might have come into play;

d.
the nature of the circumstances which resulted in the failure to provide notice to the Union;

e.
whether this was a very rare inadvertent exception -- as the Postal Service claims in this case or was just one example of a more widespread failure to provide notice as the Union’s witness suggested might be the case;

f.
and/or the nature of the impact of the subcontracting on the bargaining unit.

Arbitrator Das concluded by stating that the above factors were not meant to indicate that all or any of these factors are necessarily relevant to determining the remedy in any given case, but only to show that a determination that one remedy fits all Article 32.2 notice violation cases is not warranted. In so doing, he remanded the issue of remedy to local level for resolution which could include regional arbitration.

1.
Edwin H. Benn      I90T-1I-C-93036556
The type of relief sought by the Union is more typical of a remedy in a subcontracting case.  In those situations where an employer improperly subcontracts bargaining unit work, the employees have suffered a loss of work opportunities because strangers to the contract have performed work that otherwise would have been performed by the bargaining unit.

2.
George R. Shea Jr. - C90T-1C-C-94009173
In the absence of any evidence regarding the number of hours worked by the Contractor LCJ complete the Work in Question or the number of hours the Grievants would have worked to complete the Work in Question and in consideration of the Service’s assertion that the Work in Question would have to be performed by unit personnel while on overtime, the Arbitrator, as an appropriate remedy in this matter, awards the Grievants collectively an amount equal to the labor costs of the Construction Contract, said labor costs to be determined by subtracting the cost of materials from the Construction Contract price.

3. 
Carl C. Bosland 
E94T-4E-C-97005051
The Union requests as a monetary remedy that maintenance employees who could have performed the work be paid at the appropriate overtime rate for all hours worked by the subcontractor. If the hours worked by the subcontractor are not discernable, then the Union asks that the Arbitrator award the cost of the contract. The Union also requests that the Arbitrator instruct Management to cease and desist from subcontracting out 1046 welding repair work. Management argued that the Union had failed to establish that employees lost any wages or hours as a result of the contract.

The Arbitrator finds that the Service’s breach of the National Agreement deprived the class of the opportunity to perform the work in question. Because Management has consistently stated that all maintenance employees did not lose hours or work as a result of its decision to subcontract out the 1046 hamper welding repair work at the Springfield P& DC, the monetary remedy will be at the overtime rate as calculated in accordance with applicable Postal Service rules, regulations, and collective bargaining agreements. The amount will be calculated based on the labor time spent by outside contractors performing welding repair work on 1046 hamper frames. Costs for materials, overhead, and profit are not included. If the amount of labor hours is not retrievable from subcontractor records retained by the Postal Service, the remedy shall be the sum of the cumulative cost of all covered subcontracts, minus 20% for estimated materials, overhead, and profit.

LICENSING and ADHERENCE TO REGULATIONS, WARRANTIES,  and CORRECTION of UNSAFE CONDITIONS (OSHA)

The Postal Service, as part of the federal government, is not required to comply with regulations or procedures established by a state or local governmental agency. Absent express authorization by federal statute or treaty, a requirement to comply with a local building code, licensing requirement, etc. does not exists. In support of this statement, we need only look to the Postal Service’s RE-4 Handbook entitled, Standards for Facility Accessibility by the Physically Handicapped.  The preface of the RE-4 states:

“Effect of Local Building or Access Codes. State and local building codes and regulations do not apply as a matter of law to work inside the property lines of Postal Service-owned properties.”

1.
Frederick P. Kessler- 


I94T-1l-C-98017257
[At page 12] The Minnesota law applies to Federal facilities, including the Post Office. Assuming that it is equally applicable to fertilize: and wed killer applicators, there is no reason that an employee of the Postal Service should not have been given the chance to obtain the appropriate license. The fact that a license must be secured is not a sufficient reason to justify contracting out the task. A truck driver must secure a special license in order to operate a vehicle for hire. The license requirements may be more stringent than those required for some regular driver’s license. That alone is not sufficient to justify contracting out all of the trucking contracts. An employee operating a heating unit in a building may need a special license. A security guard may need a permit to carry a weapon. Licensure alone without other reasons cannot be a bar to keeping a job, or job duties, within a bargaining unit. The Postal Service must give the employee the opportunity to secure the license before they can contract out. Failure to do so is to not give “due consideration” to the factors required.

Job security, and the maintenance of the bargaining unit, are among the most important priorities that a union can advance. Both are jeopardized by decisions to automate production or by decisions to contract out all or part of the tasks performed in certain positions.

The Postal Service and the Union have entered into numerous memorandums of understanding regarding lawn care at Postal facilities. With that history, it is difficult to describe the decision, to subcontract the fertilizing of the lawn as not having a “significant impact” on the labor relationship, and the implementation of the Labor Agreement. The Union clearly views the action as a slippery slope, which may ultimately lead to the contracting out of all of the lawn cake functions, even though the dollar amount in question is not currently substantial.

The dispute is an issue of significance to the Union. The five factors in Article 32 of the Labor Agreement must be considered by the Postal Service. The Postal Service failure to give the employees the opportunity to secure Any necessary licenses was arbitrary and capricious. Consequently, the decision must be set aside.

2.
HARVEY NATHAN -
J87T-1J-C-90022669
Postal Service violated the National Agreement when it subcontracted the work of sandblasting and painting street letter boxes. The maintenance of postal equipment should be performed by postal employees unless it can be shown by the Service that capable personnel are not available or that the work is experimental or unusually complex, none of which exceptions apply in this case. However, no back pay is appropriate because the function of arbitration is to remedy a violation, not to provide a penalty.

[At page 8] The differences in emphasis are also not just stylistic. They affect who must come forward with the evidence. Because the language of Section 535.111 favors in-house maintenance, there must be a presumption that the work should be done in-house unless either of the exceptions apply. The Union has the burden of coming forward with evidence that the exceptions do not apply.

[At pages 9 - 10] Management claims that for the painting to be done on the premises it would have to bring the facility formerly used for painting up to federal safety and health regulations. However, this is standard operating procedure. Of course, federal safety and health standards have to be followed with painting the same as they have to be followed in all other postal operations involving equipment. Where there are vehicle emission standards, postal vehicles must meet them. Where there are exposed machinery parts the regulations protecting employees must also be in place. And where subcontractors perform work on facility of plant equipment, such as HVAC work, they must also be in compliance with the appropriate safety and health standards. There is simply no explanation in this case as to why federal standards for painting are such that management can avoid the requirements of Section 535.111 merely because costs associated with this work would be incurred.

Moreover, in this case there is a facility where painting had been done and to a limited extent is still performed (on postal vehicles). It is not as if the Service were required to build a new facility from scratch. In the absence of any evidence as to why management should be excused from what appears to be a rather obvious violation of the National Agreement, the grievance must be sustained. This work must be restored to the bargaining unit as soon as the Service can install the equipment necessary to do the work.


3.
ARVID ANDERSON
-




H98T-1H-C-00087526
The arbitrator is persuaded that the grievance must be sustained because the Postal Service’s principle defense on the merits was that the employees who performed this work must be certified as being familiar with the building codes. However, the record shows that such requirement could be met by these employees. The employees asserted that they had previously installed this type of equipment and the record was not refuted. Furthermore, one of the employees works at Lowes, which was very familiar with this operation. It also does not appear that any specialized equipment or knowledge was required to install the hurricane shutters.


4.      CARL C. BOSLAND   -    
E94T-4E-C-97005051
Finally, related to costs, the Postal Service argued that subcontracting was justified, in part, because the absence of a certified welder on staff meant that the Postal Service bore the liability if problems occurred. That is, subcontracting was justified as a means of shifting legal liability from the Postal Service to the subcontractor for welding-related injuries. Here again, the Union requested information regarding warranties secured by the Postal Service from the subcontractor as evidence of the legitimacy of this liability concern. The Union was told that no such evidence exits. Nor was evidence offered by the Service in support of its assertion that the shifting of legal liability formed at least part of the basis for its decision to contract out the 1046 hamper welding repair work. The failure of the Service to produce evidence that it even sought, let alone secured, from the subcontractor guarantees or warranties that would protect the Service from welding-related liability claims undermines the legitimacy of the Postal Service’s claim that it acted in good faith when it decided to subcontract the work at issue, at least in part, for that very purpose The second justification offered by the Postal Service in support of its decision to subcontract the 1046 hamper welding repair work at issue is the absence of certified welders, and the refusal of Postal employees who had volunteered-to-do-welding in the past to continue doing so. In testimony, Mr. Spaethe indicated that certification required successful completion of an academic welding program. However, when pressed, Mr. Spaethe was unable to identify where welding certification was required by the Postal Service. ASM 531.322 (Management Exhibit 3) indicates only that repairs to postal equipment are made by properly trained employees. ASM 535.111 (Management Exhibit 2) indicates that subcontracting is permissible where “capable personnel are not available. As such, Management’s reliance on the absence of welding certification, which is not a Postal Service requirement, as justification for subcontracting out the work in question, further undermines the contention that the subcontracting decision was made in “good faith.”

5.
JAMES P. MARTIN


E00T-1E-C-03037598
“The finding must be that there was no due consideration given to cost factors, based upon the failure of management to make the realistic and reasonable determination of what in-house costs, including rental, would be, in order to compare with subcontracting. There was no mention of any consideration of public interest, and the qualification of employees was stipulated. Management raised a question of having to train employees in the use of the high-lift equipment needed to wash the windows externally. Training employees is hardly something that would be a determining factor, especially since it involved in this case training only in the differences between different types of high-lift equipment, some of which the employees use of a regular basis. There was, from the evidence, no due consideration given to the factors set out in Article 32, prior to the decision to subcontract.”

6.
Lamont E. Stallworth

I90T-1l-C-93034497
Responding to the Postal Service’s argument that Postal employees were not qualified to perform electrical work, the arbitrator states on pages 18 and 19:

On the other hand, the Union argues that the sole defense of the Service to the subcontracting is the unsubstantiated claim that Postal employees could not have performed the work in question, ostensibly because of the lack of state licensing. The Union further submits that the position of the Service is supported neither under the terms of the National Agreement nor by the facts of the instant grievance as the Service is not obligated to have licensed electricians, or plumbers, pipe fitters, stationary engineers and the like for the performance of maintenance tasks in its facilities. In addition, the Union states that such work has been performed by bargaining unit employees in the past, even though they acted without a state electrical license. As the Union notes, there is nothing in the Agreement, manuals or handbooks which require that qualification standards for hiring and promotion include requirements that employees have to have or acquire licenses under state authority.

It is the opinion of the Undersigned Arbitrator, who is bound first and foremost to the terms and conditions set forth in the National Agreement and accompanying manuals, that the Union is correct. As the Union states, the Service was obligated by the National Agreement under Article 32 to give “due consideration to public interest, cost, efficiency, availability of equipment, and qualification of employees when evaluating the need to subcontract.” The Service is also required to notify the Union of such work and provide information to the Union to support the need for subcontracting the work. The Union notes that the Service was obligated to consider each of these elements prior to making the decision to subcontract.

The record evidence demonstrates that the Service failed to discuss the subcontracting out of work with the Union, and subcontracted out the work without providing the Union with the requested information.
POSTAL SERVICE’S FAILURE TO MAKE A FULL AND DETAILED

STATEMENT OF FACTS AND CONTRACTUAL PROVISIONS RELIED

UPON DURING THE EARLY STEPS OF THE GRIEVANCE PROCESS

Article 15 requires the Postal Service and the Union to cooperate in grievance meetings in order to resolve a grievance at the lowest possible step.  In order for the Union to meet its contractual burden, it must request data/information relevant to the subcontracting decision.  Once acquired, this information must be utilized at Step 2, provided it supports our grievance.  The Postal Service also has a contractual obligation to share all data/information which it relied upon to make its subcontracting decision.  In the event the parties are unable to reach agreement during the Step 2 meeting, the Postal Service has an additional burden, its Step 2 denial must contain a full and detailed statement of facts and contractual provisions relied upon to support its denial. The cases listed below are arbitrable citations that address the Postal Service’s contractual requirements under Article 15.

During the Step 2 meeting you must present all the evidence you are relying upon to establish a violation of the Collective Bargaining Agreement.  In the event that the Postal Service has not provided all information either prior to or during the Step 2 meeting then you must state the Union’s objection.

In matters of alleged contract violation, the burden of proof is on the Union to establish that the Postal Service violated the contract. In order to meet this burden of proof the Union may rely on the clear and unambiguous language of the contract, if, in fact it is clear and unambiguous. If the language is not clear and unambiguous, the Union may rely on the intent of the language and try to establish this intent by referring to past practices, and customs and practices in the industry. The Union may also rely on the bargaining history. The fact of the matter is that simply asking for information during the grievance procedure may not be enough when Management refuses or for whatever reason does not provide that information.

If the Union truly believed that the Postal Service was refusing to provide relevant information through the grievance procedure, it certainly could have filed a grievance claiming a violation of Articles 17 and 31 or filed a charge with the National Labor Relations Board alleging a violation of Section 8(a)(5)of the National Labor Relations Act. 

The Union may be prevented from arguing that it was not provided with relevant documentation whenever it fails to carry it position forward into its subcontracting grievance as well as filing a grievance protesting the Postal Service’s failure to produce the requested information.

NEW ARGUMENT


1.
Benjamin Aaron

NC-E-11359
It is now well settled that parties to arbitration under a National Agreement between the Postal Service and a signatory Union are barred from introducing evidence or arguments not presented at preceding steps of the grievance procedure, and that this principle must be strictly observed. The reason for the rule is obvious: neither party should have to deal with evidence or argument presented for the first time in an arbitration hearing, which it has not previously considered and for which it has had no time to prepare rebuttal evidence and argument.


2.
Shyam Das
HOC-NA-C-21
This grievance was initiated at Step 4 pursuant to Article 15.3.D. The National Agreement does not specifically provide a time limit for filing interpretive grievances at Step 4. Careful review of the Gamser decision in Case No. AB-NAT-2541 supports the Unions contention that Arbitrator Gamser was not presented with and did not decide the issue of whether a Step 4 interpretive grievance must be filed within the 14-day time limit in Article 15.2 Step 1(a).

In any event, the Postal Service’s statement of issues, in effect its Step 4 response to this grievance which itself was untimely submitted under Article 15.2 Step 4(a) --does not raise the issue of timeliness. I am not persuaded by the Postal Service’s argument that the issue of timeliness was implicit in or “all wrapped up” in the estoppel argument it did make in its Step 4 response. Under Article 15.3.B, as well as prior arbitration decisions holding that a party may not raise new issues at arbitration, the Postal Service is precluded from raising its timeliness argument in this case for the first time at arbitration.


3.
John C. Fletcher
-
I90T-1T-C-95003723 and 95003726
The Arbitrator sustained the Union’s grievance which protested management’s subcontracting decision involving the repair of Dock Door Seals and Dock Door Levelers. The Arbitrator ruled that the Postal Service’s failure to articulate any Article 32 factors at the lower grievance steps prevented them from raising Article 32 factors at the arbitration hearing. Thus the Arbitrator ruled that management failed to consider any Article 32 factors when it made the decision to subcontract the work in question.

4.
Thomas F. Levak
-
E90T-1E-C-94059285 Page 7 & 8

The Union’s ability to demonstrate that management failed to follow that mandated procedure is obviously limited. It can only do so if it is provided the documentation relied upon by management. The Union does not have an automatic right to that documentation; it must make a formal request pursuant to the National Agreement. But once it makes a formal request for relevant documentation, its right to be provided that information is absolute. The National Agreement guarantees that right in no less than three provisions: Article 15, Section 2, Step 2(d), Article 17, Section 3, and Article 31, Section 3.

When management fails to comply with those provisions, the Union has two contractual remedies. First, without filing a separate grievant, it can ask an arbitrator to exclude the withheld evidence from the arbitration hearing, and/or it can ask the arbitrator to resolve the issue in dispute against the Postal Service. Second, it can file a separate grievance, in which it can ask an arbitrator to direct the Postal Service to comply with the production provisions of the National Agreement.

As far back as 1984, the Arbitrator held, citing decisions of other Regional Arbitrators, that the failure of the management to honor its contractual obligation to produce relevant documentation and information constitutes a fatal procedural error, even in cases where direct prejudice is not found. (See WIC-5K-D-20450).

5.
Mark I. Lurie
-
H94T-1G-C-98068944
When the Union grieves the legitimacy of such subcontracting, it has the burden of proving a negative; that Management did not do something. This burden would be impossible to satisfy, and Article 32.1 .A would be impossible to enforce, if there were not an implicit obligation on Management’s part to show, prima facie, that it’s subcontracting decision was based upon the due consideration of one of the factors. Since the Service controls the information about its own decisions, it cannot remain mute and then assert that the Union has failed in its burden of proving a deficiency in Management’s decision-making process.


6.
Irwin J. Dean, Jr.
- D94T-1 D-C-96065320
“As the Union correctly observes, documents such as the Union requested are evidence of whether or not due consideration of Union interest was given as required under Article 32. Furthermore, the Service’s failure to provide documentation which is vital to preparation and development of the Union’s case is seldom regarded as harmless error The Service’s failure to provide the Union with requested documentation suggests either that no such documentation exists or that, if it exists, it is harmful to the Service’s position. In either instance, the Service’s failure to furnish the requested information certainly would support the entertainment of an adverse inference against the Service.” [At Page 71]

7.
Debra Simmons Neveu  -
 G98T-4G-C-02097476
Moreover, by failing to provide the requested information during the grievance process, the Postal Service has limited the facts and contentions that can be considered by the Arbitrator to such an extent that the Postal Service cannot prevail on the merits. I have consistently ruled that Article 15 mandates that all facts and contentions known to the parties be exchanged during the steps of the grievance process and that, therefore, new contentions and facts disclosed for the first time at arbitration cannot be considered

The Union argues that under Article 15, the Postal Service is prohibited from changing its contention, made in its Step 3 decision, that the work was subcontracted to a Houston Company, to a new contention, first made at the arbitration hearing, that the work was not subcontracted after all, but assigned to Houston District maintenance employees as agreed by the Union under the previous grievance settlement. As discussed above, Article 15 requires all contentions and facts to be disclosed between the Parties prior to arbitration. However, it is not disputed that the prior settlement agreement was brought up and a copy given to the Union at some time during the grievance process. Even considering the settlement agreement, however, it is apparent that because the Postal Service failed to provide cost or work detail information during the grievance process, there is no documentary evidence in the record to support the Service’s claim that the installation work was beyond the ability of the maintenance staff, and therefore the work could be assigned to the Houston District under the previous settlement agreement with the Union. The Postal Service argues that the Union has the burden of proof in a contract dispute case such the one before the Arbitrator and that it has not met that burden. The Postal Service cannot prevail by arguing that the Union has not met its burden of proving a violation of the National Agreement when the Service has failed to provide to the Union the information that it needed to process the grievance. The Postal Service refused to provide the requested relevant information without giving any reason. Additionally, the Postal Service falsely represented to the Union at Step 3 that the work had indeed been subcontracted to a company. Even though there is no evidence that this contention was the result of anything other than error, this misrepresentation was material, as it bears on the goes to the very source the grievance. In short, the Union should not have had to wait until arbitration to learn that the Postal Service contends that the grieved work had not been subcontracted, but rather reassigned to Houston employees. [Pages 9 & 10]

8.
Lamont E. Stallworth
--
l90T-1l-C-94056229 / 94056230
On page 36 the arbitrator makes the following sound contractual rational regarding the Postal Service’s failure to provide requested relevant documentation during the lower steps of the grievance arbitration process:

In the instant grievances, it is the Arbitrator’s opinion that the Union was not able to mount a sufficient challenge to the actual merits of the subcontracting work because it had little to no information to go on, such as cost comparisons, the number of employees required and/or tools needed for the disputed work, the scope of the work or any timetables involved. The Undersigned Arbitrator is therefore compelled to agree with the Union that because the decisional process of the Postal service was flawed that the Arbitrator need not reach a decision on he merits of the subcontracting itself. On the basis, the Undersigned Arbitrator must sustain the instant grievance.


9.
Lamont E. Stallworth
I94T-1 l-C-97075046
Beginning on page 23 and continuing onto page 24 the arbitrator addresses the Postal Service’s failure to produce relevant economical data:

It is the Undersigned Arbitrator’s opinion that if the Service needed to subcontract out such work, which could clearly be performed by Service employees, it was imperative that the Service properly inform the Union in accordance with the National Agreement and the ASM. To do so, the Service was contractually required to abide by the requirements of Article 32. It is clear from the record evidence that the Service failed to do so prior to making the subcontracting decision. As the testimony of Mr. Close suggests, the Service only provided an invoice regarding the work awarded to the subcontractor. The Service provided no contract, cost comparison or any reason why bargaining unit members could not do this work was provided to the Union. Although the testimony of Mr. James Bruhn for the Service indicates that local management did consider cost, timeliness and safety factors, Mr. Bruhn also admitted that he did not know why such information was not provided to the Union.

While it is clear that the Service does have the general right to subcontract, it is the Undersigned Arbitrator’s opinion that the Service does not have an unfettered right to do so. The Service is required under Article 32 to respect the process that informs the Union as to the viable need, if any, for subcontracting and allow the Union the opportunity to respond. It is the opinion of the Undersigned Arbitrator that the Service failed to fulfill such contractual requirements

10.
Lamont E. Stallworth
-
J90T-1J-C-95003731
“The Undersigned Arbitrator agrees with the Union that the Service did not present any evidence of economic advantage, such as warranties, at the earlier stages of the grievance procedure and therefore it will not be considered herein.”
11.
Joseph A. Sickles -
D98T-1 D-C-00215554
In my view, this case is resolved by the Mandates of Article 15 of the National Agreement. There is no argument that the dispute was appealed to Step 2 of the grievance machinery. At that Step, not only must the Management designee “. . .make a full and detailed statement of facts and contractual provisions relied upon  the Management designee must furnish to the Union a written decision which must include (1) all relevant facts, (2) the contractual provisions involved and (3) the detailed reason for denial of the grievance. [Page 4]

“Of course, the Union may appeal to the next step if a Step 2 Decision is not received, which it did here. Thus, a failure to render a timely - or time extended - Step 2 decision is not automatically fatal. But, it certainly may have an adverse bearing upon Management’s capabilities of presenting evidence at the hearing.”

It was noted in the January 22, 1990 Award in S4C-3D-C-58486: . . . failure of the employer to.... render a timely decision in any of the steps... simply moves the grievance to the next step... Of course, by failing to respond at Step 2, the Postal Service is deemed to have admitted that (1) the grievance is timely, and (2) the relevant facts recited in the grievance are true. [Page 5]


13.
Linda DiLeone Klein
J90C-1J-C-94013796
While it can be said that Management’s arguments were capably and fully explained at the hearing and in the post-hearing brief, there is nevertheless merit to the Union’s contention that the “explanation was too late”. At Step 1, Management claimed that it had the right to staff and schedule. At Step 2, Management simply denied the grievance and said that it had “corrected the problem”. Not only does this answer reflect an admission of the existence of a problem which had been “corrected”, but it also fails to meet the criteria of Article 15..2.f.; the relevant facts were not set forth and there was no detailed reason for the denial; furthermore, Management did not indicate why it did not agree on a pecking order sooner or why it failed to utilize qualified SPBS employees on their non-scheduled days in order to meet staffing needs. The Step 2 decision was not in compliance with the National Agreement and it further suggests an admission of a violation of the National Agreement between July28 and September 16, 1993. The failure of Management to disclose its position during the processing of the grievance deprived the Union of the opportunity to consider the reasons for the denial, to address Management’s arguments and to reevaluate the grievance on its merits. To present new evidence/argument at the hearing has been described by various Arbitrators as “arbitration by ambush”, and this is what occurred here. Based upon this violation of Article 15.2, the Union’s position must be sustained. [Pages 6 & 7]

14.
Donald G. Carrie
-
D94T-1C-C-96089594
“As far as the burden of proof, the Union must establish a prima facie case that work was being contracted out and that bargaining unit employees were available to perform. Although the Union has the ultimate burden, the Postal Service must present evidence that the decision to subcontract was based on an analysis of the five-factor set out in Article 32, Section 1: public interest, cost, efficiency, availability of equipment, and qualifications of employees. The Postal Service must show that it gave due consideration to each of these factors. . . . At this point, the Postal Service needed to produce supportive evidence that it complied with the provisions of Article 32 and AMS 535.111. The Postal Service had a duty to make full disclosure during the grievance process of all the facts relied upon in making the decision to contract out. However, the Postal Service did not produce any evidence to show that it complied with these provisions.  No evidence was presented, either because none existed or because the Step 2 Postal Service representative did not produce such evidence. The Postal Service has a duty to make full disclosure during the grievance process of all the facts relied upon in making in making the decision to contract out. Such disclosure did not occur. Ms. Woodall testified that the decision to subcontract was made at the District Office in Louisville and that she was not part of the decision-making process. No one from Louisville who was familiar with how this decision was made testified concerning this matter. It would have been impossible for Ms. Woodall to testify concerning whether due consideration was given to the five factors contained in Article 32: public interest, cost, efficiency, availability of equipment, and qualifications of employees.”

PAST PRACTICE

1.
Donald G. Carrie
-
D94T-1C-C-96089594
The Postal Service argues that this subcontracting had been done by the Postal Service for ten years, in essence claiming a past practice. The notion of “past practice” requires two elements: the existence of a practice outside of the collective bargaining agreement and the mutual knowledge, agreement, and acquiescence of both parties to that practice. The requirement to prove the existence of a past practice rests with the Party asserting it. In this regard, the only evidence presented was Ms. Woodall’s testimony that this work had been done for ten years by a subcontractor. The Postal Service did not show mutual knowledge, agreement and acquiescence on the part of the Union to subcontracting this work. There can exist no past practice where one of the parties is not aware that the past practice exists. The Postal Service’s past practice argument fails.

NON-COMPLIANCE WITH LOCAL AND/OR STEP 3 SETTLEMENT

WHICH REQUIRES NOTICE PRIOR TO THE FINALIZATION

OF THE SUBCONTRACTING DECISION

In those instances where a Local reached an agreement either locally or at another level of the grievance procedure for management to provide advance notice of bargaining unit work being considered for subcontracting; the Union should argue that the Postal Service’s failure to notify the Union before the decision was made to subcontract the work deprived the Union of any chance for input.

You should assert that Management’s failure to inform and discuss the subcontracting with the Union and to provide requested information violated Article 32 of the Agreement. You should also argue that its failure to notify the Local also deprives the Union of notice of the contracting out and denied the Union the opportunity to furnish input and to discuss subcontracting of Maintenance work that bargaining unit employees are capable of performing.  

It is important to note that in those situations that local management does notify the local union of a potential subcontracting initiative in any type of meeting that the Union demand sufficient information be provided which addresses the subcontracting decision.  For example, local management may tell the union during a complement meeting that it plans to subcontract a project but it will not have information relative to the scope of the subcontracted work or any supporting documents.  In this situation you argue that this meeting did not relieve local management from its contractual obligation to meet with the Union.  The lack of adequate information for a reasonable discussion, e.g. statement of work, cost information, etc. deprives the union of an opportunity to contest the conclusions that were relied upon to justify the subcontracting decision.   

Remember, the purpose of these meetings is to afford the Union the opportunity to contest whatever conclusions the employer is relying on to justify the subcontracting out of work.  Therefore it makes no sense to participate in this type of meeting when the Postal Service does not provide sufficient information in advance of the meeting so that the Union can reasonably review the information.  Once the review is complete the Union is in a better position to discuss the issue.

1.
Michael E. Zobrak 

C90T-1C-C-95074118
The issue of whether the BMC had the necessary equipment available is exactly the type of issue that could have been resolved had the August 4, 1993 Step Three Grievance Settlement been followed. That settlement called for the local Union to be involved in discussions as to the feasibility of using on-site Postal employees to perform the necessary tasks. That settlement was binding on the parties and is controlling in this dispute. The Postal Service failed to employ the terms of this settlement and, instead, unilaterally undertook without any discussion with the local Union that could have resolved the issue of if the required equipment was available at the BMC.

The failure of the Postal Service to comply with the Step Three Grievance Settlement demands that the issue of if the BMC had the necessary equipment to perform the required work must be resolved in favor of the Union. The final and binding Step Three Grievance Settlement set forth terms that must be followed at the BMC before contracting out is undertaken. Had they been followed, this dispute could have been resolved or, at the very least, sufficient information could have been developed to clearly and unequivocally determine if the necessary equipment was available at the BMC. [Page 10 and 11]

2.
Lamont E. Stallworth - l90T-1 l-C-94056229 I 94056230
On page 36 the arbitrator makes the following sound contractual rational regarding the Postal Service’s failure to provide requested relevant documentation during the lower steps of the grievance arbitration process:

In the instant grievances, it is the Arbitrator’s opinion that the Union was not able to mount a sufficient challenge to the actual merits of the subcontracting work because it had little to no information to go on, such as cost comparisons, the number of employees required and/or tools needed for the disputed work, the scope of the work or any timetables involved. The Undersigned Arbitrator is therefore compelled to agree with the Union that because the decisional process of the Postal service was flawed that the Arbitrator need not reach a decision on the merits of the subcontracting itself. On the basis, the Undersigned Arbitrator must sustain the instant grievance.


3.
RUBEN R. ARMENDARIZ
-

E94T-1E-C-98113934
Subcontracting, Electrical Service Installation, The Arbitrator ruled in the Union’s favor was the lack of  advance notice as described in Article 32 Section 1 .B

4.
M. David Vaughn 

- 
K94T-1K-C-99050334
“The Union also contends that the Postal Service failed to comply with its long-standing past practice, at the local level, of meeting with, the Union to receive input and to discuss subcontracting ‘of Maintenance work before the decision was made to subcontract, thus depriving the Union of any chance for input. The Postal Service, on the other hand, argues that the “grievants have known that cluster boxes have been installed and removed by other than themselves for at least three years” and their failure to address the matter prior to 1998 is, in effect, an acceptance of Management’s past practice. As indicated, in the prior Arbitrability Award I rejected the Postal Service’s contention that the grievance was untimely. It now comes looking for, in essence, a second bite of the timeliness apple: Rather than arguing timeliness per Se, the Postal Service suggests the establishment of past practice. The Union presented uncontested testimony that, as far back as 1982, the Postal Service agreed to notify the Union before a decision to contract out work was made. The notion of “past practice” requires two elements: the existence of a practice outside of the collective bargaining agreement and the mutual knowledge and agreement/acquiescence of the Parties to that practice. The Union vehemently contests Management’s claim to a “past practice” of using Mr. Luttrell to contract out installation and removal of postal equipment. The burden to prove the existence of a past practice rests with the Party asserting it. There can exist no past practice where one of the Parties is not aware that the past practice exists. The Postal Service’s past practice argument fails.”


5.
JIM K. DUNCAN
-
H94T-1H-C-97003915
In reviewing the above facts against the 1996 resolve it is noted that there was no distinction made in the resolve between “Maintenance Service Contracts and Construction Contracts,” as advanced by the Postal Service. The resolve only speaks to “subcontracting out any work.”

Comparing the evidence to the resolve memo it is apparent that the Postal Service has not complied with the spirit of the Resolve Agreement. The key portion of the resolve is the second sentence which reads, “Management agrees that, in the event consideration is given to subcontracting out any work (emphasis supplied), the APWU Local will be informed prior to awarding any contract.”

It is apparent from the evidence presented that consideration was given to subcontracting out the work at least as early as June 16, 1996 as evidenced by the Construction Contract which contained the materials and labor to be provided by the subcontractor. This sentence indicates that the APWU Local should be informed, “prior to awarding any contract.” The evidence establishes that the work on the actual contract began July 18, 1996.

It is inconceivable that the Postal Service would award a contract of this magnitude on July 17, 1996 and the contractor began work on July 18, 1996. There was undisputed testimony by the Postal Service witness that this work began on July 18, 1996. One must take recognition of the obvious that this contract was awarded some period of time before July 17, 1996. All of the evidence contained in the parties’ Joint 2 and the evidence solicited at the hearing on this issue supports the Union position.

Therefore, based upon the above record the Postal Service violated the resolve set forth on Page 14 of the parties’ Joint 2 Exhibit. Having resolved the first issue in favor of the Union, no opinion is rendered as to the merits as to whether or not the Postal Service had violated Article 32 of the parties’ National Agreement relative to the actual of the subcontracting of the air conditioning work at the Lake Mary, Florida Post Office. [Also see H98T-1H-C-00133677]

6.
SHARON K. IMES 
-
E98T-1E-C-99325422
Both parties to this dispute recognize management has the right to subcontract as long as it complies with the restrictions set forth in Article 32 of the National Agreement and in Section 535.111 of the administrative Service Manual. Nonetheless, implementing this right has been regularly disputed in this facility. As a result, there are a number of arbitration awards and prearbitration settlements that address this issue that are specific to this facility. After reviewing the record and the arguments advanced in this dispute, it is concluded that management, once again, has failed to comply with the process that has been defined not only by the National Agreement and the ASM but by the arbitration awards and pre-arbitration settlements pertaining to this issue in this facility.

The subcontracting action challenged in this dispute concerns a project intended to extend two FMS conveyor lines on the third floor of the Minneapolis plant. This work was initiated by in-plant support; approved and funded by headquarters on May 10, 1999, and the contract was let on June 29, 1999. Prior to this time, although management claims that in-plant support discussed the project in this facility with maintenance management, the Union did not receive notice of management’s intent to subcontract out this work nor did it participate in any discussions concerning the implementation of this project which it asserts is a violation of a number of prearbitration settlements and arbitration awards pertaining to subcontracting in this facility. In response, the Service charges that it was not obliged to do so since the pre-arbitration settlements and arbitration awards cited by the Union refer only to “local maintenance administered projects” and this project was an In-plant support administered project”. This argument is rejected.

While the Service correctly states that the pre-arbitration settlements refer to “local maintenance administered projects” and attempts to differentiate between those projects and projects administered by in-house support, there is substantial evidence in the record showing that it is the parties’ intent that the Union be included in discussions pertaining to any subcontracting work in this facility that its employees are capable of performing and that its input be sought prior to subcontracting work. This evidence dating as far back as 1991 and continuing beyond the date of this grievance continuously shows that management has agreed to give the Union notice of potential subcontracted projects and to discuss these projects with the Union prior to subcontracting any of them. Given this evidence, it is concluded that the Service violated the policy established by other pre-arbitration settlements and arbitration decisions concerning this facility when it failed to give the Union notice of the project and failed to include the Union in discussions pertaining to subcontracting the conveyor extension work.

7.
Hamah R. King  
-
 G98C-1G-C-00033465
Respectively, I am in total disagreement with that decision and the rationale behind it. The very purpose of settling or arbitrating a grievance is to arrive at a solution to a Union/Management disagreement to a concern affecting either an individual or the Union membership. Union class action grievances frequently involve a claim that Management is violating a contractual provision by the type of action it is taking. In addition to compensation when the situation requires it, the only agreement that can be reached to settle the grievance is for management to change or at the very least alter its practice. Such a change if embodied in an agreement at the local level would necessarily affect the situation complained of in the future. The Union would then be entitled to go to arbitration to enforce the agreement. To deny this recourse would nullify the effectiveness of the parties negotiated settlement process contained in Article 15 of the CBA.

BLANKET PURCHASE AGREEMENTS 

and/or

 BASIC PRICING AGREEMENTS

The issue in the following case centered solely on whether the work of administering a Blanket Purchase Agreement should have been assigned to a Maintenance Control Clerk.  The work covered by one of these agreements falls clearly within the subcontracting requirements of Article 32 other handbooks and manuals that contain language governing subcontracting decision.  These decisions address this issue:

1.
J. McConnell
-
E1T-2W-C-10098


“…..made under Blanket Purchase Arrangements (BPAs) also known as Basic Pricing Agreements.  While Blanket Purchase Agreements are made by the Procurement Office, administration of a particular agreement may be delegated to the requesting office. . . .  In brief, the facts are as follows.  A Blanket Purchase Agreement is one concluded by a local installation with local vendors for the purchase of miscellaneous supplies and services without following the usual procurement procedures.  The PBA is concluded by the Procurement Department but is administered by the using department.  The PBA includes a total amount which may not be exceeded under the PBA. . . .  The document describing the Blanket Purchase Arrangement states that the purpose of such Arrangement is "to reduce administrative costs for repetitive purchases of miscellaneous supplies and services". “

As you can see, the BPA is finalized after the decision to acquire services has been finalized.  As such, BPAs are clearly a form of subcontracting, as such the decision to create a BPA for the purpose of acquiring services, such as but not limited to, cleaning, maintenance of equipment, etc. must be made in accordance with Article 32 of the CBA as well as Section 530 of the ASM.

Of interest, a BPA, by regulation, is for the purpose of acquiring a service.  Recently the Postal Service has claimed that Section 530 of the ASM only applies to certain services.  With this in mind, it is our position that prior to the creation of a BPA, the Postal Service must demonstrate that it complied with the requirements of Section 530 of the ASM which incorporates Article 32 by specific reference.

2.
J. Sickles 
-
E7T-2M-C-40968
 
The Service denied the Union's grievance, asserting that the Blanket Purchase Agreement was issued because maintenance is not properly equipped nor staffed to remove snow at the Main Post Office and four Stations at the same time.  The Service contends that prior to the issuance of the Agreement, due consideration was given to public interest, cost, efficiency, availability of equipment and the qualification of employees.  The Service also points out that there has been no impact on the complement of maintenance employees and that Article 32 allows the Service to subcontract.

AWARD

“. . . the Union submitted no fewer than nine decisions under the National Agreement in which arbitrators sustained grievances for subcontracting.4 the facts here require that result as well. The Union clearly established that the Service's staffing determination contemplated that snow removal would be performed by custodians, a function clearly within their job description.   The general right of the Service to subcontract under Article  32  must give way to the  specific protections to continued work accorded by the MS-47 Handbook as incorporated by reference in Article l9.  (See specifically, N7T- 1W-C26079).  In any case, the Service did not make a case that the arrangement with the subcontractor was any more efficient or beneficial to the public than using USPS workers.

3.
Joseph Cannavo 
-
A90T-4A-C-93014566

Maintenance Manager Amatuccio testified that the purpose of the 1992 projects was caused by the high incidence of graffiti.  He stated that there were community complaints and that they painted boxes at a higher level than before.  He said that there are 2000 collection boxes and 2200 relay boxes. Referring to the contract with the subcontractor, the witness said that there was a Blanket Purchase Agreement whereby the Service paid a certain amount for each box painted and that they had a year to complete the project. He stated that the decision to subcontract the work was based on available manpower

DECISION

After reviewing the arguments, testimony and exhibits presented by the Parties, the Arbitrator is compelled to sustain the grievance.   Article 32 of the National Agreement provides general principles in regards to subcontracting.  Section 535.111 of the Administrative Support Manual is governing in this matter. Section 525.111 stands for the proposition that bargaining unit employees are to perform the type of work that was subcontracted. It does provide exceptions, those being when capable personnel are not available and when the equipment is of a prototype or experimental nature.  Management argues that capable personnel were not available.  In this regard, the Advocate is correct. However, such "capable personnel" was not available because of Management's failure to fill two (2) vacancies that existed at the time the decision to subcontract was made.  In essence, the failure to fill those vacancies became a self fulfilling prophecy as far as exception (a) of Section 525.111 is concerned.  Consequently, it must be concluded that bargaining unit employees should have performed the work which was subcontracted.  Furthermore, the fact that the Service  did  not  conduct  a  cost  analysis  before subcontracting the painting of mail boxes is indicia of a violation of Article 32 in that due consideration was not given to the "cost" or "efficiency" factors related to the subcontracting.  As such, the "public interest" referred to in Article 32 was not given due consideration.  

4.
M. David Vaugh 
-
K94T-1K-C-99050334


In this case the Postal Service contracted with a company for a two year period to install NDCBUs and other collection boxes and to install and/or remove such equipment at those sites.  The Postal Service entered into a contract for the period February 1, 1995, through January 31, 1997, not to exceed $92,740, to fabricate concrete pads for NDCBUs and Outside Parcel Lockers and to install and remove NDCBUs and OPLs. The arbitrator ruled that the Postal Service violated the Agreement when it contracted out the installation and removal of NDCBUs and other collection box type equipment and that it also violated the National Agreement when it failed to notify the Union and consult with it prior to contracting out the work and when it failed to furnish the Union with the contract and related information in response to the Union's Requests for Information. He ordered the Postal Service to make the bargaining unit whole for work lost as a result of the Postal Service's violations.

FINDINGS

NDCBUs and other collection box type equipment are postal equipment and the foregoing citations clearly establish that their installation and replacement have normally been performed by bargaining unit employees of the Maintenance craft. Thus, installation and removal of the equipment at issue should have been performed by Postal Service personnel under the provisions of ASM 535.111 integrated into the Agreement by Article 19. The argument of the Postal Service that the Administrative Support Manual only deals with "maintenance" and does not contemplate installation and removal is without support; to the contrary, it is clear that installation and removal of equipment are subsumed under the general heading of maintenance.

I note that the Maintenance Handbook Series MS-55 (describes the "installation" and "repair" of NDCBUs. There does not exist, separate from MS-55, an "Installation Handbook" or a "Removal Handbook." Similarly, Maintenance Management Order ("MMO") No. MMO-18-92 (December 9, 1992) refers to the "installation of NDCBU concrete bases," but, pointedly, does not refer to the installation, replacement, or repair of boxes.

Finally, MMO-73-84 (April 23, 1984) refers to the "installation and maintenance of NDCBUs.” From review of these documents it is clear that, contrary to Management's view, these Postal documents combine the concepts of installation and removal under the general heading of maintenance.

Unfortunately some arbitrators just don’t get it and deny our grievances.  Even in these denied cases, arbitrators rely on the Postal Service’s decision making process to support their denial decision.  I have been unable to find any regular panel arbitrator that has dismissed one of our grievances with the claim that the creation of a BPA is outside the subcontracting restrictions imposed by Article 32 of the CBA and Section 530 of the ASM.  A review of some of these denials is instructive at this point.

As you can see from this award; the arbitrator denied our grievance solely on the procedural issue of timeliness.  He did not address the merits, but his decision highlights the need to instruct Local Unions of the need to make an “on-going violation” argument at the lower steps. This protects us due to the fact that very seldom does the Union learn a BPA has been created or is in effect until the contractor arrives.  In addition, we must instruct our Local officers to file a grievance on each occurrence otherwise the Postal Service may successfully develop a position that the Union’s knowledge and silence represents it approval.

1.
Harrah R. King 
-
G98T-1G-C-99208119


On June 20, 1997, the Dallas, Texas Purchasing and Materials Service Office of the Postal Service issued a Basic Pricing Agreement (BPA) to David Geist Company of Lewisville, Texas. As is customary, the BPA contains a clause disclaiming that it is a contract. The terms of the BPA only become active when the Postal Service places a work order with the contractor to perform the task specified in the agreement. However the agreement does not bind the Postal Service to place orders with the Geist Company nor does it bind the Geist Company to accept orders when they are placed by the Postal Service.

CONCLUSIONS

When the Union contends the Postal Service has violated the CBA, it carries the burden of proof it has not met that burden in this case. Although it established that qualified personnel were available to perform some of the work contracted, it failed to prove the Postal Service had not given due consideration to the cost factor. The Postal Service provided credible evidence that it did go through a proper process to arrive at its decision. Due consideration may be in question if the wrong conclusion is reached by the Postal Service when it gives consideration to the Article 32 or Administrative Support Manual factors. However, in this case the Union failed to properly or effectively challenge the correctness of the Postal Service's conclusion that contracting would result in cost savings.

2.
George R. Shea
-
B90T-1B-C-92020580


The Grievance was filed as a Class Action grievance. In summary, the Grievance alleged that the Service violated the Agreement when it subcontracted the work of the Material and Equipment Handler position  a bargaining unit position, to the firm of Mullins and Crum Movers, Inc. $(Mullins and Crum / Contractor) pursuant to a contract dated January 9, 1992 and designated as contract number 437140-92-R 0236.

FINDINGS

The Arbitrator concurs with the Service’s contention that the Contract between Mullins and Crum and the Service is a Basic Pricing Agreement. The Contract provides that the Contractor, at the Contract price, will be available to perform the work described in the Contract, as requested by the Service. The Arbitrator determines that the Service's entry into the January 9, 1992 Pricing Agreement alone did not constitute a determination to subcontract the work in question. Consequently, the signing of the Pricing Agreement is not governed by the procedural requirements of Section 32.1.A. of the Agreement. However, the contractual arrangement set forth in the Pricing Agreement must be considered in conjunction with the specific incidents of authorization given to the Contractor by the Material Management Specialists. The Arbitrator determines that each request to the Material management Specialist for specific authorization for the Contractor to perform the work in question and each resulting authorization when considered together and with the Pricing Agreement was a determination by the Service of a need to subcontract the work in question. As such the determination was subject to the provisions of Section 32.1.A. of the Agreement.

FACILITIES SINGLE SOURCE PROVIDER PROGRAM (FSSP)
The FSSP replaces the administrative process by which maintenance bargaining unit work I s subcontracted.  Previously Postmasters had the authority to hire subcontractors, within a defined cost limit, to perform maintenance work within a facility.  Under FSSP, all requests for maintenance work in a facility must be made to a central location, the FSSP office.  Once a request for a repair within a facility is received, the FSSP funnels the work request to the appropriate management official in the Field Service Office.  The Field Service Office will determine whether to have bargaining unit employees perform the work or whether to use contract employees.  Should contract employees be used, then the Field Service Office must justify its decision, in writing, in accordance with Article 32 of the Collective Bargaining Agreement.  The FSSP will then arrange for the work to be completed by contract employees.  It is important to note that ALL subcontracting decisions are made at the local level; as such grievances protesting subcontracting decisions made under the FSSP process must be grieved locally.

More specifically, the FSSP process replaces the administrative subcontracting decision making process as contained in Section 536 of the Administrative Support manual and the MS-45, Area Maintenance Office Operating Procedures and the MS-110, Associate Office Postmaster’s Facilities Maintenance Guidelines.  No other changes were made to these handbooks or to the subcontracting principles contained in Article 32 of the CBA and Section 530 of the Administrative Support Manual.  As such, any subcontracting decision made within the constraints of FSSP, must be made in accordance with Article 32 and the above referenced handbooks and manuals.    

The FSSP transfers all facility work from the Administrative Services Office to the Facilities Service Office (FSO). The following “bullet points” are contained in the Postal Service letter that was sent to its managers regarding the transfer of all facility work from the Administrative Services Office.

· You will no longer call the ASO for facility problems, work, or question. Your single point of contact for complete property management including the following: leasing, subleasing, out-leasing, lessor-deferred maintenance, projects, and field questions will be the FSO. They should be contacted through their toll-free Response Line. The Response Line telephone number is (your "800" number.)

· The Response Line is for internal postal use only and is staffed Monday through Frid8V, except holidays which fall on those days, from 7:00 a.m. Until 5:00 p.m. For emergencies after hours including holidays and weekends, contact the Response Line, and you will be given the phone number of a contracting officer who is on call 24 hours a day, 7 days per week, who is on call 24 hours a day, 7 days per week.

• 

Regardless of the dollar VAN) of the work needed, contact the Response Line. The dollar value and complexity of the problem will determine:



1) 
The steps necessary to accomplish the work, and



2) 
Whether a 7381 is needed and where to send the 7381 for approval and processing.

·  

Each postmaster is responsible for ensuring they maintain a safe and secure facility and follow the established procedures for making the necessary repairs. However, when your facility is leased with lessor maintenance responsibility, you can contact the FSO through the Response Line and a real estate specialist will be assigned the responsibility of contacting and working with the lessor to ensure the needed repairs are accomplished. This relieves you of the burden of sending numerous certified letters to the lesson Notification and follow-up will be the FSO's responsibility.

· A web site has been established that is viewable by all individuals within the Postal Service. In addition to handy information relative to the facility program, all active projects and a log of all calls made to the Response Line will be kept on the web for easy viewing and to keep you informed of the status of your request or project. The web site is (your web address). (It is recommended that, once you are in it, you save it to your favorite list so that you do not have to retype the numbers.)

· When a new facility is needed, all planning for this new facility will now be  accomplished at the FSO

· There is no charge in obtaining approval for the purchasing of supplies and services, and this will soon occur at the Performance Cluster.

In addition to the above the Postal Service has provided a copy of the written documentation used within the FSSP process regarding local management’s decision to subcontract.  The document is an email and titled, “FSO Response Line Automated Notification”.  Contained within this document is the Postal Service’s written acceptance to perform the requested work or its written declination. During our discussions with the Postal Service we were told that a declination of work performance by bargaining unit employees had to contain a written reason for the declination of the requested work.  In addition, we were provided the following information from the Postal Service.

This letter is in response to your July 21, 2005, letter to John Dockins related to requests for information regarding the Facilities Single Source Provider (FSSP). Originally, the Union sought "a copy of the FSSP program" and "the type of work no longer being performed by APWU bargaining units." Subsequently, you clarified at our meeting here at Postal Headquarters on Tuesday of this week, the Union is now seeking any "any handbook or manual or software ... which explains how it works" and "any form letter" sent out to the Field offices.

As you may recall, on April 15th, you and Steve Raymer of the APWU attended a presentation made by Jae Pak, the manager overseeing the FSSP program. During that presentation, Mr. Pak provided detailed answers to your numerous questions after presenting to you a complete description of the FSSP program. When asked about handbooks or manuals explaining the FSSP program, you were told that the Microsoft Power Point presentation you received that same day was the only document which describes the operation of the program. Mr. Pak also explained to you how the FSSP is simply the replacement for the Administrative Service Offices and that in the event subcontracting may be involved, local managers perform any applicable analysis.
Regarding the handbooks or manuals or software you now seek, as explained at the April 15th meeting, these items do not exist. Regarding the form letters you request, I have attached a copy of the template for the only letter sent out to the Field offices. Therefore, the Union has received any and all information responsive to your request.

Based on the Postal Service’s responses and explanation of the FSSP program, it is clear that all subcontracting decisions are made by local managers at the local level.  As such, all grievances regarding subcontracting decisions under the FSSP program must be initiated at the local level and resolved or arbitrated at the lower levels.

Facilities Single Source Provider Program (FSSP) SUMMARY

ASSOCIATE OFFICES

· Consolidates all facilities related services previously provided by the Facilities Service Office, Administrative Service Offices, and Postmasters into one organization.

· Intended to cover all facilities greater than 50 square feet.

· According to the Postal Service, the FSSP started in 2003; a FSSP office is located in each Area.

· Each FSSP has its own unique 800 telephone number.

· FSSP is a web based tracking system.

· The Maintenance Manager submits a written request to the FSSP office after they determine that a work request can not be performed by the bargaining unit employees in the facility

· All requests for maintenance will be entered into a web based data base. 

· The program tracks all work requests including whether the work was performed by bargaining unit employees or a subcontractor.

· The program is capable of producing a report which should include the dates of the facility name, type of work performed, date the work was completed, hours used, etc.

· All facility repairs & lessor maintenance enforcement previously managed by Postmasters will be assumed by the FSO thereby removing the Postmaster from the decision making process from Post Masters in Associate Offices.

· FSSP is designed to create a consistent Article 32 subcontract decision making process...

· FSSP is not intended to reduce the number of maintenance bargaining unit employees.   

· All subcontracting decisions for Associate Offices will be made by the FMO. The FMO will make the decision; whether to assign bargaining unit employees or have the work performed by a subcontractor.  The FMO makes the decision whether the work will be performed; once that decision is made, the FMO then makes the decision whether to assign bargaining unit employees or a contractor.  The FMO is required to submit their decision, to include their Article 32 considerations when their decision results in the use of a contractor, in writing, via email, to the FSSP office.

· Field Maintenance staffing is based on historical need as identified by Form 4942 using data from the last 13 consecutive accounting periods.  One of the criteria used to determine Field Maintenance Staffing is the amount of work performed by non-AMO Personnel.

· Information retrieved from the FSSP data base will reveal the number of hours used by non-AMO personnel. 

· Form 4942 specifically referenced the number of hours used for contract services.

· The Postal Service has not changed the MS-45 Handbook or Section 536 of the Administrative Support Manual.

P&DC, BMC, etc.

· Consolidates all facilities related services previously provided by the Facilities Service Office, Administrative Service Offices, and Postmasters into one organization.

· Intended to cover all facilities greater than 50 square feet.

· According to the Postal Service, the FSSP started in 2003; a FSSP office is located in each Area.

· Each FSSP has its own unique 800 telephone number.

· FSSP is a web based tracking system.

· The Maintenance Manager submits a written request to the FSSP office after they determine that a work request can not be performed by the bargaining unit employees in the facility.  

· All requests for maintenance will be entered into a web based data program

· The FSSP enters this request into it web based program.  The FSSP then determines which contractor will perform the work.

· The program tracks all work requests, including whether the work was performed by bargaining unit employees or a subcontractor.

· The program is capable of producing a report which should include the dates of the facility name, type of work performed, date the work was completed, hours used, etc.

· FSSP is designed to create a consistent Article 32 subcontract decision making process. 

· FSSP is not intended to reduce the number of maintenance bargaining unit employees.   

· All subcontracting decisions in a P&DC, BMC, etc. are made by the Maintenance Manager. The Maintenance Manger makes the decision; whether to assign bargaining unit employees or have the work performed by a subcontractor. Once that decision is made, the MMO then makes the decision whether to assign bargaining unit employees or a contractor.  The MMO is required to submit their decision, to include their Article 32 considerations when their decision results in the use of a contractor, in writing, via email, to the FSSP.

POSTAL SERVICE CLAIM THAT THE WORK CONSTITUTIED AN EMERGENCY

1.
WILLIAM J. MILLER


-
C00T-1C-C-05033098
“In my opinion, the work could not have been deemed as an emergency in this situation that immediately needed addressed if it took the subcontractor two visits within a two month period to complete. Thus, the Postal Service cannot claim the subcontracted work was in response to an emergency situation.”

AVAILABILITY AND QUALIFICATION OF EMPLOYEES

1.
WILLIAM J. MILLER

-

C00T-1C-C-05033098
AVAILABILITY OF EMPLOYEES

“In my opinion, the Postal Service did not adequately consider the efficiency factor because it had personnel available to complete the project during the regularly scheduled workday. The Union testified at least, half of the BEMs were available to work on Sundays because it was a scheduled workday. The Union also revealed the BEMs worked on different tours. In my opinion, the Postal Service did not adequately address the efficiency factor because it did not recognize BEMs were available to be reassigned during the regular workday to complete the project. Furthermore, if the Postal Service would have used the BEMs during their scheduled tour, the extra cost would have been minimized because individuals would have performed the duties during the regular work time. The result to the Postal Service would have been a more cost efficient solution than subcontracting the work. Consequently, it is my determination the Postal Service did not give due consideration to the efficiency factor because it did not address the cost of the available options before deciding to subcontract the work.”

QUALIFICATION OF EMPLOYEES

“The final factor to address in this instance relates to the qualifications of the employees. The Union contends the position description of the BEM outlines the work that was subcontracted and could have been performed by the bargaining unit. I have carefully reviewed the information submitted in this regard. The BEM job description outlines the functional purpose of the BEM to perform trouble shooting and complex maintenance work on building equipment systems. The BEM also "locates and corrects malfunctions and triggering and other electromechanical and electronic circuits and locates the source and rectifies trouble in involved or questionable cases. The record shows the subcontractors were used because the Postal Service determined the work entailed a complex electrical project that needed to be addressed immediately. In my pinion, the work the Postal Service subcontracted falls within the BEM job description and the BEMs are considered to be capable of performing complex electrical projects. Thus, the BEM should have been given the opportunity by the Postal Service to assess the cause of the problem in order to determine if they could perform the repair work.” 

2.

James P. Martin
-
E94T-lE-C 96084919
I find that management failed to consider their qualifications, and therefore their claim, because he overlaid the design work, license requirements and experience in the specifics of fire alarm systems, on employees who did not claim, or who did not need, those qualifications. The claim of the union is accepted, and the finding is made that the union effectively claimed the installation work. The defense of management that piecemeal assignment of work would be impossible is therefore discounted.    I concur with the union that the requirements of a contractor bidding the job do not apply to the maintenance employees. A contractor must have licensed employees doing certain bid work, while management does not have that restriction. A contractor might have a need for five years experience, or references from local customers, while management has no such need. The conclusion to be drawn from the above is that management improperly came to the conclusion that its own workforce was incapable of doing the work which was contracted out, because it added to the qualifications for its own workforce, the design work which was not claimed and not necessary, and the licensing and the experience which was not necessary. Whether without these added requirements he could have considered his workforce unqualified cannot be known, because he did not make that judgment. Since he did not properly find his workforce unqualified, he was obligated to consider the other factors necessary to justify subcontracting. By his own admission, he did not do that. The subcontracting was thus improper, and a violation of the agreement.

SEGMENTING WORK

1.

James P. Martin
-
E94T-lE-C 96084919
I find that management failed to consider their qualifications, and therefore their claim, because he overlaid the design work, license requirements and experience in the specifics of fire alarm systems, on employees who did not claim, or who did not need, those qualifications. The claim of the union is accepted, and the finding is made that the union effectively claimed the installation work. The defense of management that piecemeal assignment of work would be impossible is therefore discounted.    I concur with the union that the requirements of a contractor bidding the job do not apply to the maintenance employees. A contractor must have licensed employees doing certain bid work, while management does not have that restriction. A contractor might have a need for five years experience, or references from local customers, while management has no such need. The conclusion to be drawn from the above is that management improperly came to the conclusion that its own workforce was incapable of doing the work which was contracted out, because it added to the qualifications for its own workforce, the design work which was not claimed and not necessary, and the licensing and the experience which was not necessary. Whether without these added requirements he could have considered his workforce unqualified cannot be known, because he did not make that judgment. Since he did not properly find his workforce unqualified, he was obligated to consider the other factors necessary to justify subcontracting. By his own admission, he did not do that. The subcontracting was thus improper, and a violation of the agreement.

Management’s Claim that “Time Frames” Was Reason for Subcontracting Decision 

Many arbitrators reject the Postal Service's reliance on a specific number of days or time constraints to perform the work.  One example is Case #C7T-4Q-34110 before Arbitrator Nathan.  Although, as noted on page 12 there was a thirty day requirement written on the solicitation, the arbitrator rejected the Employer argument that such was paramount.  As Arbitrator Nathan noted on page 12 and 13 of the award and as is applicable to the instant case:

{t}here really was no good evidence at all that the 30 days really was a factor, or a factor that was of any significance.  It is true that the Service's witness testified that there was a need to get the job done in 30 days so as to minimize the disruption to the employees who occupied the space being altered.  However, the probity of this testimony is open to a great deal of doubt.  First, the witness had no personal knowledge of this requirement.  It was simply told to him by the department manager.  The time, date, place and manner of this telling was not disclosed.  Was this a comment in passing, or at a meeting?  Was it in a memo, or told orally?  Did it occur at the time the decision was made, or after the grievance was filed, or in preparation for this arbitration? . . .

This requirement of 30 days was never raised in the processing of the grievance. . . . There is simply nothing of any weight to justify the argument that there was a 30 day requirement, let alone that that requirement was of such paramount importance.  It is on this reading of the record that the grievance must be sustained.

It is very clear that had the Service engaged in the proper exercise of its authority under Article 32.1 it would have reached the unavoidable conclusion that the best employees for the job were those already working at the BMC, employees who had a lot experience with this identical work.  The materials were there.  The employees were familiar with the wiring and other technical components of the job.

Likewise, in Case #C90T-1C-C94009173, heard before Arbitrator Shea there was a 45 day requirement for completion contained in the contract.  Arbitrator Shea relied on Union witness accounts of seeing the contractor still working 120 days into a contract with a listed 45 day time frame.  His comments on page 16 are applicable:

The Union provided unrebutted and credible supporting evidence that  the Work in Question was not completed on or about June 20, 1993 or within forty-five days of the contract date, but was ongoing at the time of the filing of the grievance on September 4, 1993.  The evidentiary record is devoid of evidence that the Service defaulted the contractor for failure to meet the contract completion deadline or inserted a "time is of the essence" clause in the Construction Contract.

In Case #I94T-4I-C96027232  Arbitrator Klein found, as is applicable to the instant case as noted on pages 13 and 14, that the time frames listed on a contract cannot be critical if the Service does not commence the work in that time frame. 

When there is no probative evidence as to the contractor workhours or material costs, the question then becomes what do we do when the Postal Service has failed to live up to its obligations to preserve the contractor records.  Fortunately, there is a long history of arbitral thought on the subject directing us to use either the best available evidence as to how long it would have taken the bargaining unit employees to perform the work or to fashion the remedy based on the cost of the contract.

In fact, it is our position that an arbitrator must draw an adverse inference when the Postal Service fails to maintain contract records and/or contractor work hours to complete the work in dispute.  It would have been extremely difficult for Postal Service to take an "Oops, sorry” approach in these circumstances.

There has been a score of arbitrators that have ruled that, especially in the absence of the hours worked by the contractor, the appropriate remedy in a subcontracting case is the hours that it would have taken the bargaining unit Maintenance Craft employees to perform the work.  

One such case is the remedy award of Arbitrator Vaughn in Case #K94T-1K-C99050334 which was part of Union Opening Exhibit #8.  As in the instant case, the Union in the Vaughn case had requested the hours worked by the contractor at the overtime rates and the Service had not tracked the contractor hours.  On page 5, Arbitrator Vaughn ruled that:

The purpose of a make-whole remedy is to place the affected Bargaining Unit employees in the position they would have been but for the violation of the Agreement by the Postal Service.  Thus, the proper measure of the remedy is . . . the value of wages and benefits for the work lost by Grievants.

In the Vaughn case, as in the instant case, the record did not indicate the contractor, Mr. Luttrell's workhours.

The absence from the invoices of statements of the number of hours it took Mr. Luttrell to accomplish the work is not fatal to the ability to calculate the wages and benefits due Grievants.  The record indicates that the Grievants and Management have extensive experience in performing or overseeing this type of work.  The Parties know - or have the capacity to determine from experience and prior records - the approximate amounts of time it would have taken Bargaining Unit employees to conduct each of the operations which the Postal Service contracted out to Mr. Luttrell.  The Parties are in the best position to determine the amount of time that Grievants would have expended in performance of the work that USPS contract out.  Therefore, the Parties are directed to meet and use the available records to determine and agree upon the amount of time that would have been spent by Bargaining Unit member in performance of the work contracted out by USPS in violation of the Agreement.  

Arbitrator Vaughn's ruling was thus to pay inhouse mechanics for all of the hours that the bargaining unit would have spent performing the work.  This was made abundantly clear when we were unable to agree that bargaining unit travel time was included and returned to the arbitrator for clarification.  As he stated in his clarification letter,

The question has been presented whether the compensation due employees whose work was performed by outside contractors which was awarded in the above dispute includes the time employees would have been paid for travel to and from the sites where the work was performed.

The answer is yes.  The intent of the Award was to place employees where they would have been, but for the Employer's improper use of subcontracting . . . that approach also means that the employees should be paid for the time it would have taken them had they - rather than the contractor - been assigned the work.

In the absence of some special situation, it is my understanding that employees who would travel to and from a job site would be in pay status "portal to portal", that is, from the time they leave their other duties at the building, until they return to the building.  Travel time and time spent working on the boxes would both be compensated in such instance; and both travel time and work time should be paid to employees who would have performed the work.

Arbitrator Plant faced a situation similar to the instant case, in Case #C94T-1C-C99113351, in that the Postal Service had estimated the amount of time it would have taken the Bargaining Unit Maintenance Craft Employees to perform the work but did not have the hours worked by the contractor despite the Union's remedy request for payment of such at the overtime rate.  On page 13, Arbitrator Plant found that estimate to be the appropriate remedy if the Service could not provide the contractor hours.

Should the Service be unable to produce such contract, then the estimate of 250 labor hours will be used to calculate the made whole remedy for the Tour II Raleigh NC PD&C labor custodians.

Arbitrator Lankford found likewise in Case #E98T-1E-C00054925 that the hours that inhouse employees would have taken to perform the work was the appropriate remedy.

The issue in most subcontracting cases is the loss of bargaining unit work . . . In order to make the Union whole, Management must pay the Mail Box Mechanics for the usual hours that that work would have taken, at their overtime rate, beginning 14 days before the original grievance was filed and continuing for the life of the subcontract in question. . . .

The appropriate remedy is to divide between the Mail Box Mechanics the pay they would have received for the improperly subcontracted work (at overtime rates) as discussed above.

Arbitrator Michael Wolf in Case #D90T-1D-C94052396 rejected a Management argument that the Union is locked into the remedy requested in the processing of the grievance.  He notes on page 22:

Arbitrators traditionally are empowered to fashion an appropriate remedy for a contract violation, even if it is not the remedy requested by the Union.  Once a violation of the contract has been found, an arbitrator has the authority, unless explicitly instructed otherwise in the contract, to award a remedy that makes employees whole for their losses.  The Postal Service does not cite any authority which restricts my ability to award an appropriate make-whole remedy for the employees in this case who were deprived of performing the heater installation during their overtime.

Beginning at the bottom of page 22, Arbitrator Wolf directs the Service first to obtain the pay records from the contractor.  Alternatively if the contractor pay records are not available, he directs payment at the overtime rates based on the estimate, placed into the record in the processing of the grievance, of the time it would have taken bargaining unit employees to perform the work.

Arbitrator Zobrak in Case #C90T-1C-C950974118 similarly ruled that the appropriate remedy in the subcontracting case was the hours that the bargaining unit would have spent performing the work.  He likewise awarded overtime hours as a remedy based on the estimate of the time the postal mechanics would have taken to perform the work which was placed in the record in the processing of the grievance.

Arbitrator Nathan in Case #C7T-4Q3410, Arbitrator Byars in Case #S0T-3S-C11508 and H90T-1H-C93038250, and Arbitrator Stallworth in Case #J90T-1J-C95003731, all similarly found the appropriate remedy in subcontracting cases to be payment to the bargaining unit employees for the hours it would have taken them to perform the work.  As noted on the cover page of the Nathan decision, he ordered as a remedy that:

The Postal Service shall pay at overtime rates the stationary engineers and the painters on the overtime desired list for the hours it would have taken to perform the work in question.

Likewise, Arbitrator Byars, who was recently appointed to our Headquarters Panel found, on page 17 of her award that the appropriate remedy was:

The General Mechanics on the Overtime Desired List shall be awarded a share of the overtime they would have received if the work in question had not been subcontracted during the period June 4, 1992 through June 17, 1992.

Arbitrator Stallworth similarly awarded on page 39 of his decision:

As a remedy, and as requested by the Union, the Service will make whole employees for the hours that they did not work, including overtime at the appropriate rate, as a result of the contracting of the installation of the air compressor.

Many arbitrators have also found the cost of the contract to be the appropriate remedy, especially in cases where the contractor hours were not tracked and/or retained by the Service.  In cases before Arbitrators Kohler
 and Shea,
 the Union had requested as a remedy payment at the overtime rates for all hours worked by the contractor.  When no contractor payroll records were available, the first or preferable option for both arbitrators in the absence of such was payment for the hours worked by the inhouse mechanics.  

As Arbitrator Kohler states on page 12 of his award:

These (sic) is no evidence as to the number of hours spent by the contractor in the performance of the contracts, nor is there evidence as to the number of hours it would have taken bargaining unit employees to do the work.  Since these contracts were issued in violation of the national labor agreement, the Arbitrator will award the amount of the contracts to the present employees who were qualified to, and could have performed the work.

As also noted on that page, the arbitrator allowed deductions from the contract price only for the cost of materials.  He made allowances for such, however, only where the Service has concrete evidence or proof of the material cost.

If the Postal Service has proof of the portion of any contract which represents the cost of materials, that amount will be deducted from the compensation paid to the employees.

On page 17 of his decision, Arbitrator Shea states, as is applicable to the instant case:

The Arbitrator further determines that remedies awarded in cases involving the breach of contract obligations should reflect the parties' loss of the anticipated benefit resulting from compliance with their Agreement.  The awarded remedy should be calculated to restore that benefit the injured party would have received had no contract breach occurred.  (See also Simpson, Laurence P. Simpson on Contracts, West Publishing 1954, Chapter 19, Remedies For Breach of Contract.)  The Arbitrator determines that the Service's breach of the Agreement deprived the Grievants of the opportunity to perform the Work in Question and further deprived them of the corresponding opportunity for overtime pay.

In the absence of any evidence regarding the number of hours worked by the Contractor to complete the Work in Question or the number of hours the Grievants would have worked to complete the Work in Question and in consideration of the Service's assertion that the Work in Question would have to be performed by unit personnel while on overtime, the Arbitrator, as an appropriate remedy in this matter, awards the Grievants collectively an amount equal to the labor costs of the Construction Contract, said labor costs to be determined by subtracting the cost of materials from the Construction Contract price. 

Arbitrator King, in Case #'s G94T-1G-C97060278 and G94T-1G-C97060280, found the entire cost of the contract to be the appropriate remedy.  As he stated at the conclusion of his award:

The Grievance is sustained.  The Postal Service will divide equally, among all MPE's and ET's on the overtime desired list, an amount of money equal to the sum total of that paid to the Contractor, BRD Technical Service Ltd. Co. for the movement of the MPFSMs.

Arbitrator Fletcher, who has presided over more USPS subcontracting cases than any other arbitrator found similarly in Case #I90T-1I-C95013040 stating on page 11:

Utility Custodians that were available for the work are to be paid a pro-rata share of the total amount of the payments made to the contractor during the period involved.

Arbitrator Horowitz found likewise, relying on three Stallworth awards as well as those by Arbitrators Kessler, Lurie, Vause, the previously cited Shea award, and a different award of Arbitrator Fletcher.  As he notes on page of his decision:

In this case, the written contract between Hernandez and the Agency evidences Hernandez was paid $2,200 per month for the duration of the contract.  As discussed above, it is found Hernandez provided services pursuant to that contract for 26 months from September 1990 to November 1992, for a total of $57,200.  Since the number of hours worked by Hernandez has not been established, the amount paid by the Agency for his services constitutes the appropriate remedy in this case.  See, e.g., Case Nos. I94T-1I-C97075046 (Stallworth, 1997), I90T-1I-C93034497 (Stallworth 2000), I94T-1I-C98009558 (Stallworth, 1999), I94T-1I-C9801257 (Kessler, 2001), H94T-1H-C98068944 (Lurie, 2000), C90T-1C-C94009173 (Shea, Jr., 2002), H90T-1H-C94014014 (Vause, 1996), and I94T-1I-C97116405 (Fletcher, 2000).  The grievance is therefore sustained on this basis.

Arbitrator Graham, in Case #C90T-1C-C93044058, and Arbitrator Yancy in Case #G90T-1G-C93013317 found the total contract price to be the appropriate remedy.  .

Arbitrators Dean,
 Evans,
 and Loeb
 all granted first the requested remedy of the Union which was the hours worked by the contractor.  All of the arbitrators, however, who have had some experience in Postal Service subcontracting cases provided for a backup remedy related to the cost of the contract if payroll record of hours worked by the subcontractor were not retained by the Service.  As Arbitrator Dean states on page 16 of his award:

In the event those hours are not ascertainable, the share of the overall labor cost of the contract allocable to that period shall be paid.  That is, the total contract cost, less material . . .

Arbitrator Dean, on page 16, also notes, as applicable to the instant case, the obligation of the Service to monitor the subcontractor hours once a grievance is filed.  

Arbitrator Evans, on the final page of his award ruled:

If the parties cannot determine the number of hours used by the subcontractor's employees, then they shall apportion among the appropriate maintenance employees, based on what work they would have done on the project, the cost of the subcontract, less materials, taxes, etc.

Arbitrator Loeb, also on the final page of the award, found that failure of the Service to provide the hours worked by the contractor would result in a sum equal to the total contract price to be given to the bargaining unit.  Thus, while Arbitrators Dean and Evans as well as Shea and Kohler allowed some deductions from the total cost of the contract, the deduction was to be for materials only that could be substantiated through hard evidence.

Another arbitrator who also awarded the cost of the contract if the Postal Service could not produce the hours worked by the contractor was Arbitrator Bosland in Case #E94T-4E-C97005051. Arbitrator Bosland, unlike the dozen arbitrators cited in the previous section did allow a deduction for profit.  Arbitrator Bosland, however, limited the deduction for materials, overhead and profit to 20 per cent of the total contract price; stating on page 24:

If the amount of labor hours is not retrievable from subcontractor records retained by the Postal Service, the remedy shall be the sum of the cumulative cost of all covered subcontracts, minus 20% for estimated materials, overhead, and profit.

The 20 per cent figure for materials, overhead, and profit is not some figure arbitrarily arrived at by Arbitrator Bosland.  It represents the figure that has been cited by Management as the model for all contractor solicitation and awards in the Postal Service in scores of the several hundred subcontracting cases I have been involved with in my 30 years as a Union official.  The exception to the 20 per cent rule is where the contract includes the price of providing the equipment or fixtures to be installed in an office.  The instant case being a demolition case does not fit within that exception.

The Postal Service argue on occasion that its mechanics were fully employed, working 40 hours per week, and that performing the work in question would have to have been at the overtime rate.  When sustaining subcontracting grievances, arbitrators have consistently ruled that such Employer arguments dictate a showing that the remedy of hours worked should be at the overtime rates.

For example, Arbitrator Vaughn in his previously cited award paid the bargaining unit for the time they would have spent performing the work at the overtime rate.  As he states on page 6 of the award related to the Employer full employment argument:

The evidence establishes that Grievants were fully occupied during the time period when Mr. Luttrell performed the work for USPS.  Any work Grievants would have performed in addition to the work they were already performing would necessarily have been done on an overtime basis.  Thus, in calculating the remedy, payment to Grievants will be made at the overtime rate of time and one-half.  The Award so further reflects.

As noted earlier, in a further clarification of his remedy award, Arbitrator Vaughn found that the time the bargaining unit would have taken to perform the job included travel time to and from each location which also had to be paid at the overtime rates.  It should be further noted that Arbitrator Shea also presided over a case where the Employer made arguments related to the bargaining unit working 40 hours per week and being fully employed as can be seen on page 10 and 11 of the award.

This fact only attests to the validity of Mr. Rafferty's cost comparison that his small staff of maintenance people would have to perform this work in an overtime status since they were gainfully employed during their 40 hour work week during this period of construction.

He also found that the Service arguments that the work would have to be performed on overtime dictated a remedy corresponding to overtime for the time the bargaining unit would have spent performing the job.  As he notes on page 17:

The Arbitrator determines that the Service's breach of the Agreement deprived the Grievants of the opportunity to perform the Work in Question and further deprived them of the corresponding opportunity for overtime pay.

Other cases, where arbitrators found that Employer arguments stating the bargaining unit employees were fully employed working other tasks for 40 hours per week, dictated overtime hours as a remedy include those heard by Arbitrators Eisenmenger,
 Klein,
 King,
 Stallworth,
 Fletcher,
 Donald,
 Fletcher,
 McAllister,
 and Newman.
  

The Newman award is on point with the instant case in several respects including the Employer full employment argument.  Arbitrator Newman found, as indicated on pages 9 and 10, that the overtime hours were the appropriate remedy even though the bargaining unit may have been able to perform the work on straight time.

. . . The Postal Service states that all MMs were fully employed elsewhere doing necessary maintenance functions, and would have had to be used on overtime.  While the Postal Service may not be required to utilize employees on overtime in preference to subcontracting work at a straight time rate, see USPS Case No. E1T-2b-C11909, supra, it must give due consideration to the scheduling of employees and the cost associated with the performance of this work.  There was o proof that employees could not have been appropriately scheduled to perform this work timely on either straight time or with minimal overtime involved.  The number of hours expended by the contractor could certainly have been divided amongst the 8 qualified MMs over the balance of time left in fiscal year 1997, or, at the very least, management could have considered doing so prior to making its subcontracting decision.  There is no evidence that any such consideration was made, despite the fact that similar type lighting work had been previously performed by MMs and was accomplished on postal equipment.

I find this case most similar to that in USPS Case No. J90T-4F-C93020926, supra, where the arbitrator held that management's failure to prove its assertions or present evidence that it gave due consideration to the factors listed in Article 32, required sustaining the grievance with compensation at the overtime rate.

As stated above, many arbitrators simply awarded the cost of the contract when the Employer had failed to track and preserve the contractor's hours.  It should be noted that of those arbitrators that allowed deduction for the total cost, the over whelming majority only allowed such deduction for materials.  Furthermore, deductions for materials were only allowed when the Employer had hard evidence, or records of such.  None of the arbitrators allowed deductions for profit. Arbitrators explicitly or implicitly include profit with labor costs of the contract.

The exception, Arbitrator Bosland, limited deductions for materials, profit and overhead to 20 per cent.  While we do not believe that any deduction for profit is appropriate consistent with the dozen other arbitrators cited in this section, we note that the 20 percent cap for materials, profit and overhead is standard for USPS contracts unless the contractor is supplying the equipment or fixtures.   

There are two types of evidence that arbitrators have ruled that are appropriate for calculating remedy especially when the contracted hours are not tracked and preserved by the Employer.  They are:

1. The hours that would have been utilized by the bargaining unit to perform the work.

2. The cost of the contract.

Arbitrators Vaughn, Plant, Lankford, Nathan, Wolf, Zobrak, Byars, and Stallworth have all ruled that the hours that Postal Mechanics would have utilized to perform the work is the appropriate remedy in subcontracting cases and have awarded such as a remedy.  Arbitrators Kohler and Shea have indicated that such would be the first preference for awarding remedy if available.

ARTICLE 32 DOES NOT REQUIRE THE UNION TO SHOW A LOSS OF WORK

1.
Irene Donna Thomas




A98T-1A-C-9926109
“Article 32.1 of the national agreement provides that when evaluating the need to subcontract, the "Employer will give due consideration to public interest, cost, efficiency, availability of equipment, and qualificati i of employees[.]" The parties' JCIM affirms this language. Under the national agreement, subcontracting work is not absolutely prohibited. But, before management may subcontract, it has an affirmative obligation to give "due consideration" to several factors. Undoubtedly, the language inserted in the national agreement is intended to strike a balance between the employer's legitimate interest in efficient operation ("public interest, cost, efficiency) and the Union’s legitimate interes in job security, performing available work and the stability of the bargaining u on the other hand. If it has been shown that the employer has given "due consideration" of the relevant factors, subcontracting is permissible. . . In this case, the employer states that the principal reason that e relocation project was subcontracted is the "time frame" demanded by the Inspection Service. Mr. Steven Mundy testified that the Inspection Service dictated a specific time frame to relocate the registry cage. But, Mr. Mundy did not offer the time frame allotted by the Inspection Service to do the work. The fact that the work was completed in a seven day period (May 14 - 21, 1999) is insufficient for this purpose. It is possible that the contractor finished the work early and it is also possible that the contractor finished the work later than the allotted time frame. Without evidence of the allotted time demanded by the Inspection Service, the employer did not provide this arbitrator with enough information to conclude that the employer gave due consideration to efficiency concerns before subcontracting the relocation project. . .  When a party bears the burden of proof on an issue, they must prove, by a preponderance of the evidence, that a fact is more likely true than not true.  . . . The fact that the BEMs were unable to show a "loss" does not mitigate the employer's liability here. As noted above, contract language limiting the employer's right to subcontract is based on considerations other than actual, individual losses.”

2.
Carl C. Bosland’s 



E00T-4E-C-05040171
Critically, Management failed to explain the decisional process used to arrive at the cost estimates that formed the basis for its decision to subcontract the work at issue.  . . .  Nor did he explain how he came up with his estimate on the cost of outsourcing the work. He did not explain any of his calculations or his assumptions. No part of the decisional process that formed the basis of the conclusions reflected in the Article 32 Review document was explained. Summary conclusions are not probative evidence of good faith deliberative process. . . Management's decision to rely on its unexplained estimates of the time needed to complete the work when it knew that those estimates were greatly exaggerated fails, the Arbitrator finds, to establish that Management gave due consideration before contracting out the work at issue.
� 


ARTICLE 38 - MAINTENANCE CRAFT





Section 1. Introduction





All craft positions listed in the EL-201Handbook assigned to the Maintenance Craft shall be under the jurisdiction of the Maintenance Craft Division of the American Postal Workers Union, AFL-CIO.





Section 2.	Definitions





C.		Occupational Group. In the Maintenance Craft, occupational group shall be determined by position designation and level.





� 


Emphasis Added.





� 


See �HYPERLINK "Step%204s/H4T-4F-C-17766.pdf"��H4T-4F-C-17766�, �HYPERLINK "Step%204s/H4T-4G-C-21613.pdf"��H4T-4G-C-21613�,�HYPERLINK "Step%204s/H4T-4F-C-5725.pdf"��H4T-4F-C-5725�, �HYPERLINK "Step%204s/H4T-4F-C-5725.pdf"��H4T-4F-C-5726�, �HYPERLINK "Step%204s/H1T-4H-C-28836.pdf"��H1T-4H-C-28836�, �HYPERLINK "Step%204s/H7T-4K-C-22603.pdf"��H7T-4K-C-22603,� �HYPERLINK "Step%204s/H7T-4K-C-22603.pdf"��H7T-3C-C-14397�, etc.


� 


�HYPERLINK "Step%204s/USPS%20Requirement%20to%20Provide%20Informaiton%20Memo%20%20December%201997.pdf"��December 18, 1997 MOU�


� 


ARTICLE 31 - UNION-MANAGEMENT COOPERATION





Section 3. Information





The Employer will make available for inspection by the Union all relevant information necessary for collective


bargaining or the enforcement, administration or interpretation of this Agreement, including information necessary to determine whether to file or to continue the processing of a grievance under this Agreement. Upon the request of the Union, the Employer will furnish such information, provided, however, that the Employer may require the Union to reimburse the USPS for any costs reasonably incurred in obtaining the information.





Requests for information relating to purely local matters should be submitted by the local Union representative to the installation head or his designee. All other requests for information shall be directed by the National President of the Union to the Vice-President, Labor Relations. 





Nothing herein shall waive any rights the Union may have to obtain information under the National Labor Relations Act, as amended.





� 


Edwin H. Benn	-	� HYPERLINK "I90T-1I-C-93036556.pdf" ��l90T-1l-C-93036556�





The type of relief sought by the Union is more typical of a remedy in a subcontracting case. In those situations where an employer improperly subcontracts bargaining unit work, the employees have suffered a loss of work opportunities because strangers to the contract have performed work that otherwise would have been performed by the bargaining unit.





� 


John C. Fletcher	-	�HYPERLINK "I90T-1I-C-96023145%2096063841%2096063847.pdf"��I90T-1l-C-96023145 / 96063841 / -96063847�





The Arbitrator found that the Service had violated Article 32 when it contracted the tasks of sandblasting, priming, and painting of mail boxes. The arbitrator’s decisions was based on the following items:





1.	The parties stipulated that the Letter Box Mechanics and Painter were fully employed during


the time the work was performed by a subcontractor. “Full employment goes to “availability.” While “availability” is addressed in Article 32 with respect to equipment, it is not addressed with respect to employees. The criteria with respect to employees is “qualification. “Accordingly, if qualified employees are on the roles, full employment is not justification for subcontracting.”





2.	The cost comparisons presented by the Service was skewed. “The burden of establishing that it was cost effective to have a contractor do the work rested with Management. It failed to be persuasive in this area, thus it has not met its burden on this point.”








� 


Whether the Postal Services contract with Evergreen constituted subcontracting’ for purposes of Article 32, and, if so, whether the Postal Service complied with the provisions of Article 32 or any other agreements or understandings regarding subcontracting -- either when the Indianapolis Hub began operations in 1993 or when, more than a year after the filing of this grievance, truck operations were expanded in 1996 - are not issues raised by the Union in this grievance.





� 


The Postal Service also stated that if the maintenance work was found to be bargaining unit work then it still had the right to subcontract the work under Article 32.





� 


The 14-daytime limit for filing a grievance in Step 1, set forth in Article 15.21 is not applicable to interpretive grievances filed at Step 4. As Arbitrator Collins stated in Case No. PDC-N-2 (1984):





The Arbitrator notes that under Article 15, Section 1 A (now Section 2], 14 days is allowed for initiating simple grievances at Step 1. It would stretch credulity to conclude that the parties intended to allow only 10 days to initiate national level interpretive grievances at Stop 3 [now Step 41 .[Page 19]





� 


This case is similar to our grievance protesting the subcontracting of mail transportation equipment (MTE), Q94C-4Q-C-98041 649 and the Atlanta Hub and Spoke Operation. In the case of MTE, members of the maintenance bargaining unit had always performed the preventive maintenance and the corrective maintenance. While the buildings in which the repairs were being made may have been owned by the contractor, the work being performed had historically been performed by career postal employees. In this case, the Postal Service contracted with Evergreen to perform terminal handling operations at the Indianapolis Hub, including maintenance and cleaning of the equipment and buildings, Evergreen’s employees are not employed by the Postal Service. Evergreen plans and directs the terminal operations at the Indianapolis Hub, under contract to the Postal Service, which has not previously operated an air hub facility.





These operations - at least prior to expansion of truck-to-truck transfers in 1996 -- are essentially the same as operations Evergreen had performed for the Postal Service at its own Terre Haute facility from 1987 to 1989, when it had the entire Eagle Network contract. 





The Postal Service does not supervise or manage Evergreen’s employees at the Indianapolis Hub. The only Postal Service employees who work at the Hub are EAS Headquarters Transportation Specialists or Program Managers -- excluded from coverage under Article 1.2 of the National Agreement -- who are located at the facility to monitor contractor performance and to deal with flight contingencies that may affect on-time delivery of express mail. The Postal Service did not otherwise create or establish positions or duty assignments at the Indianapolis Hub, It built and equipped the facility and turned over its entire operation on a turnkey basis to an airline contractor. 





� 


PS-06, Self-Service Postal Unit Technician, Standard Position 2-433.





� 


Although the purpose of this report does not examine the term “due consideration”, it is of some importance to note that Arbitrator Gamser defined due process as, “the employer give due consideration to all facts which would permit reaching a conclusion that, with its own employees and with its own equipment, the employer could do the job as efficiently and cheaply as it is done by the subcontractors’ employees.”





� 


The language that Arbitrator Gamser interpreted has been expanded to the following, “The Employer will give advance notification to the Union at the national level when subcontracting which will have a significant impact on bargaining unit work is being considered and will meet with the Union while developing the initial Comparative Analysis report. The Employer will consider the Union’s views on costs and other factors, together with proposals to avoid subcontracting and proposals to minimize the impact of any subcontracting. A statement of the Union’s views and proposals will be included in the initial Comparative Analysis and in any Decision Analysis Report relating to the subcontracting under consideration. No final decision on whether or not such work will be contracted out will be made until the matter is discussed with the Union.”





� 


The language of Article 32 Section 1 .B of the 2000 Collective Bargaining Agreement requires more notice and interaction between the Union and the Postal Service.





� 


The Impartial Chairman thus has no doubt that the requirement to notify under Appendix A, Section II-B-4 arises whenever USPS Management decides to effectuate any program which reasonably may have consequences which fall within any of the 8 categories listed in Section lI-A of Appendix A. To adopt a narrower interpretation would be to defeat the stated purpose of Appendix A, Section Il-B to minimize “dislocation and inconvenience” to affected employees.





While the Service stresses that there is no hard evidence here that the March 1, 1976 directive actually resulted (or will ultimately result) in reassignments of Clerks expect within an installation under Section ll-A-4), it is unrealistic and impractical to determine whether notice is required by later events. “Notice is meaningless unless given prior to the event. One obvious purpose of giving notice is to provide opportunity for an involved Union to investigate the facts and make suggestions calculated to minimize “dislocation and inconvenience to full-time or part-time flexible employees affected. Thus, in any given instance it is possible that some (or all) of such potential consequences of a proposed Management action under Section 2.A may be avoided in the end after proper notice has been given.








� 


Although not part of this arbitrator’s decision it must be noted at this point that National Arbitrator Das recently ruled that the inclusion of economic factors in Section 535.111 was not a fair, reasonable or equitable change to the ASM.  


� 


I90T-4l-C-95045272





� 


This issue may be critical in the Maintenance Division’s national level grievances regarding subcontracting of the installation of new equipment as this work has historically been performed by the manufacturer.











� 


Arbitrator Fletcher, in case J94T-1J-C-96025236, reached a similar conclusion regarding a subcontracting decision involving “major modification” to mail processing equipment.  In this case he drew a distinction between a “major modification” and the performance of routine Maintenance Craft work. He concluded that the Postal Service’s decision to subcontract a “major modification to mail processing equipment” did not violate the CBA.  The work in dispute was not performed regularly both before and after the contracted work. 


� 


] Regarding those alternative remedies, see generally, Elkouri & Elkouri, How Arbitration Works, BNA, 5th


Ed., Ch. 8, Evidence, “Requesting the Production of Evidence,” p. 419 et. Seq., Hill & Sinicropi, Evidence in


Arbitration, BNA, 2nd Ed., Ch. 14, Evidence From Adversaries or Third Persons, “Duty of an Adversary to Produce Evidence,” p. 278 et. seq.
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2.4.8 Basic Pricing Agreements (BPAs)





2.4.8.a 	General. A basic pricing agreement (BPA) is an ordering agreement which permits individuals designated by name or title to place orders by telephone, over-the-counter or in writing. BPAs permit consolidated invoicing (usually monthly) for all purchases made. Establishing BPAs with suppliers from which frequent, repetitive purchases are made can significantly reduce paperwork and administrative costs. Although there is a ceiling for individual orders (see 2.4.8.d.4), there is no aggregate value of orders under a BPA. When the BPA is limited to specific items on a price list, only those items may be ordered. Suppliers may revise their prices at any time.





2.4.8.b Use. BPAs are used when:





1. 	A wide variety of items in a broad class of supplies (hardware, electrical supplies, etc.) may be available from suppliers but quantities and delivery requirements are not known and may vary considerably. BPAs may also be used for services.


2. 	The preparation of numerous written orders and processing of invoices can be avoided.


3. 	There is a need to provide supply sources for offices that do not have purchasing authority.


4. 	A purchase or series of purchases from a particular supplier may not be made using local buying procedures.





2.4.8.c 	Sources. BPAs should be established with suppliers from which numerous individual purchases will likely be made in a given period. For example, if experience shows that a supplier is dependable and consistently lower in price than other suppliers, and if numerous small purchases are made from it, It would be advantageous to establish a BPA with the supplier.





2.4.8.d 	Restrictions. The following restrictions apply to BPAs:





1. 	BPAs may not be made for supplies or services which must be purchased from mandatory sources (see 3.3).


2. 	BPAs may not be made for construction on Postal Service premises.


3. 	The term of a BPA may not exceed 5 years.


4. 	Individual orders may not exceed $10,000 (except for fuel, where the ordering limit is tank capacity).





2.4.8.e 	Ordering. When orders are placed under a BPA established for specific items on a price list, only the items on the list may be ordered.
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�	Case #K00T-1K-C03157913 		
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� 	Case # I94T-4I-C96027232 pages 13-14
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� 	Case # J0T-1J-C93030425 pages 8, 12, and UMB pages 73-74
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� 	Case # D94T-1C-C96089594 page 12
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