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The Postal Service began issuing discipiine for absentesism around 1972. 1t
has been, and coniinues to be the leading cause of all discipiinary action taken
in the Postal Service.

Whether the Service has the right {0 issue discipline for excessive absentee-
ism must be determined on a case-by-case basis taking into consideration the
particular facts and circumstances of each case.

it has been well established during these past years that the Postal Service
has the right fo expect a regscnable degree of regular job attendance and may
issue discipline for poor atterance - even where absences are caused by

legitimate, documented, llinecs,

Enclosed are copies of National level arbifration opinions rendared by
Arbitrators Syivester Garrell an Howard Gamser which addr-ss the issue of
discipline for attendance ireguiarity in conjunction with appro =4 leave.

These awards clearly establish management's right to discipi s, subject to the
“just cause” principles outiined in Asticle 16,

Also enciosed are some standards by which Arbitrators judge absentesism as
well as those used to defend against discipline for absentesism.

itis our job as officers and stewards ‘o defend our members against unwar-
ranted discipline for the legitimate use of the negotiated sick leave benefits to
which they are contractually antitled.

it is the Arbitrator’s job to balance the employers’ rights to expect regular
attendance against the emplovees’ right {o exercise the legitimate use of those

bensfits,

The purpose of this program is o assist you in tipping that balance in favor of
the employee, and to help you in formulating successful arguments in



attendance related discipline.

Yours for a Stronger UNION,

B
Robert D. Kessler
Nat'| Business Agent

In Union Solidarity,

in Union Solidarity,
Nat'l Business Agent




Article 10.3

ARTICLE 10
LEAVE

Section 1. Funding

The Employer shall continue funding the leave program so
as to continue the current leave earning level for the duration
of this Agreement.

Section 2, Leave Regulations

A. The leave regulations in Subchapter SI0 of the
Employee and Labor Relations Manual, insofar as such
regulations establish wages, hours and working conditions of

loyees covered by this Agreement, shall remain in effect
for the life of this Agreement.

B. Carcer employees will be given preference over
noncareer em%!eym when scheduling annual leave. This
preference wiil take into consideration that scheduling is
done on a tour-by-tour basis and that employee skills are 2
determining f2ctor in this decision.

(The preceding paragraph, Asticle ‘10.2B, applies to
Transitional Employees.)

[see Memos, pages 317-322]
Section 3. Cholkce of Vacation Period
‘A. It is agreed to establish a nationwide program for

vacation planning for employees in the regular work force
wi is fw the choice vacation period(s) or

.-

. Care shall be exercised to assure that no employes is

- 45



Employee Benefits
Leave

511.3

511.31

511.32

511.41

511.42

Bi1.43

812

Bi2.%

g1t

591.3

Eligibility

Covered

Covered by the leave program are:

a.  Full-time employses.
Pan-fime regular employeses.

b
¢.  Part-time flexible employees.
d

To the sextent provided in the NRLCA Agreement, temporary employess
assigned to rural carmer duties.

Not Covered
Not covered by the leave program are:

a. Postmaster reliet/ieave replacements, noncareer officers-incharge,
and other temporary empioyess except as in described in 511 31d
above.

Casual emplovees.
individuals who work on a {ae or contract basis, such as job cleaners.

Unscheduied Absence

Definitlon

Unscheduled absences are any absences from work that are not requested
and approved in advance,

Managemsant Responsibilities

To controf a,gnsmedu ad absences, posial officials:

a. inform employess of lsave regulations. '

b, Discuss afiendance records with individual empioyees when warranted.
6. Maintain and raview Forms 3872, Absence Analysis, and Forms 3871,

Emploves Responsiblilties

Employess ars expectad to maintain their assigned scheduls and must make
svery sffort to avoid unscheduled absences. In addition, emplovess must
provide acceptable svidencs for absences when required.

Annual Leave

General

Purposs
Annual leave is provided to employees for rest, recreation, and for parsonal
and amsrgenty purposes.

ELM 12, May 1989, Updated With Postal Bulletin Changes 283




Employee Relations
Conduct

666.8

668.81

566.82

B68.E3

5686.84

656.85

§66.66

8By

B67.1

86,1

ELM 12, May 1989, Undated With Postal Bulistin Uhanges

666.8

Aitendance

Requirement for Attendance
£mployees are required 1o be regular in attendance.

Absence Without Permission

Employees failing to report for duty on scheduled days, including Saturdays,
Sundays, and holidays, will be considered absent without leave except In
actual emergenciss which prevent obtaining permission in advance. in
emergencies, the supervisor or proper official will be notified as soon as the
inability to report for duty becomes apparent. Satisfactory evidence of the
emergency must be fumished later. An employee who is absent without
parmission or fails {o provide satisfactory evidence that an emergency
existed will be placad in a nonpay status for the period of such absence. The
absenca will be reporied to the appropriate authority.

Tardiness

Aty employee failing to report by the scheduled ime when time recorders
are not used is considered tardy. Tardiness in uniis or instailations equipped
with time recorders is definsd as being any devigtion from schedule.

Faisification in Recording Tims

Recording the time for another employee constifutes falsification of a report.
Any employes knowingly involved in such a procedure is subject 1o removal
or other discipline. Failure of a supervisor 10 report known late amrivals is
regarded 23 condoning falsification.

Incompilete Mail Disposition

it iz a criminal act for anyone who has taken charge of any mail to quit
voluntarily or desert the mail before making proper disposilion,
Digciplinary Action

Postal officials will take appropriate disciplinary measures to coract
vigiations ¢f these requirements.

Leqgal Assistance Provided by the Postal Service

Defense of Clvil Sulls Against Posial Service Emplovess
Arising Out of Their Operation of Molor Yehicles

Coverage

This section contains the procadurs 1o be followsd by Postal Servics
emplioyees (hereby defined to include present and former employess or their
estates) against whom a civil action for damage 1o property or for personal
njury or death is brought, arising out of the employes’s operation of a motor
vehicls in the stooe of that person’s employment, Under the Federa! Drivers
Act 28 L.8.C. 2870D)-{d}, employess who are found 10 have acted inthe

bted







Re: Case No. AC-N-14024
John R. Napurano, Grievanrt

1]

Py

in the Matter of the hrbitration between

AMERICAN POSTAL WORKERS UNION, AFL-CIO
{New Jersey Eastern Area Local)

QPINJON AND AVARD

“Ei!"!‘

% B8 39 %9 At I8 K& BN

UNITED STATES POSTAL SERVICE
(Newark, MNew Jersey Post Office)

o5 R 38

A

BETOR

L]
-

{

Howard G. Camser, Impartial Arbitrator

APPEIRANCES:

For the Union - Schneider, Cohen & Solomon
by: Edward A, Cohen, Esq.

For the USPS - Masen D. Harreil. Jr., Esq,
Office of Labor Law

BACKGROUND: h
In December of 1975, (n Step 2 of the grievance procedure

provided for in Article XV of the collective bargaining agreesent
between the above-captioned parties, a charge was advanced i:y
John R, Napurano, lst Vice-President of the North Jersey Ares.
Local, wherein he ailéged-th;t the Postal Service at the Kewark
Pont OFFfice was violating Article 10, Section 34 of th; Local

of Understanding. Mp. Rapurano contended that local

management wee violating that prevision of the Lo cal Hemorandum by

femoraniws

charging cortain employees with "frregularity of Attendance® despite
ot

of that svb-section of the Local Agreemc

the Faoet that the terms
do  not permit disciplinary sction as a result of an employee taking



®_ _,any leave that has Deen documented and approved.”

Mr, Napurano stoted that there were twenty five or more
cases which would be scheduled for arhitraﬁ;m in which this was
the Issue in contention, "

Although the Postal Service contendod that the grievence
advanced by Mr. Napurano was filed untimely, under the provisions of
Artfcle XV of the Mastar Agreement, the Postal Service did agree
that the letter submitting the casz %o avbitratien was filed within
the contemplated time limits., The Postal Service also agreed at the
arbitration heiring, to addrese the merits of the case and to seek
a determination of the issue raised by the Uniocm.

mia ease Iz vnique in that 4t was m% %mught to arbitra-
tion for the purpose of securing 3 da?emiﬁa?%ﬁ of ahet’wr. ina
speciffc case, and based upon a speeifiec set of facts, the USPS had
3ust cause te discipliine or take any action adverse to the temurs
of employment of any individusl employee. The Parties apparently
agreed that, because of the natuve of the Issue raised and 'the control-
1ing agreements ‘ﬁ,n*g&i@ég an Award in the naturs §§ the éaeiaratﬁrg

ddgment smﬁ.ﬁ be scught. Without mﬁﬁméﬁﬁg In any mmex that such
the g@iﬁg&mca grwiaiem of

8 procedure tshes any color @2‘ z'ﬁ.g%t

the Master Agreement,or that enfertaining z case Brought defore the

arbitralor unéér these circumsiznces should have any precedential

o iﬁ f&sﬁ%ﬁ.@%

value ss fo g?z@ aggmgﬁa?m&ﬁ% @g

¥ ﬁ%ﬁﬁé@ %%*% case zs presented

andersigned agreed m hear as

ing wag held st the Senersl Po

New Jersey on July 19, 1977. At that hearigg both gaﬁ%g were glven

full opportunity to present testimony




supp~rt of thelr respective contentions., By agrecment, post-hearing

briefs were filed., These were recelved in timely fushign and the

contents of same wers duly considered in the Opinion below,

THE TSSUE:
The Parties did not agree upon g definition of the matter

placed in Issue before the Arbitrator. However, from the contentlons
raised and the arguments advanced, during the course of the hearing,
it was apparent thetl two questions were posed by this grievance,
?Eaéﬁrst of these is whether the Locsl Union and Loczl Management,
i{n theip Memorandum of Understanding, were granted juriszdiction %o
Timit the action which management could take where an employee's
attendance was gegarded as "irregular® although that employcels
ibsences wers 21l covered by documentaed and approved sick leave.

The second guestion {s whether, assuming managerial action were not
iimited by the terms of the Local Memorandum, ¢ the USPS could
establish Just cause to discipline an employee up to discharging such
an employee, under tha principles &gungﬁgtéé in %w@ﬁe%.e VI 9? tha
Haster Agreement for irrepuiar and erratie attendance ‘eemﬁ by

Jocumented and approved sick leave,

TENTIONE OF THE ﬁ%%’?ﬁﬂ%i
In & very well reasoned and lengthy brie?, which supplemented

3 that in negotiating-the 1873

the Parties to that MNemovand
ployees who recefve docunented and approved leave of a

more specifically sick leave, w
for disciplinary action.

ag the baels



The Unfon claimed that the testimony of the witnesses at ;- '
the hearing, who were active participants in the negotiation of the
Local Agreements, clearly established that the Parties had agreed
that sick leave which was approved, either earned or projected,
could not be the basis for taking disciplinary action. The Union
also claimed that there was never any question that the words "any
leave™ as ‘used in Subsection 34 of Article 10 of the Local Agreement |
referred to sick leave as well zs other forms of leave mtmrﬂy

afforded to Postal employees. The Union called attention to the
entire wording of Section 3, Subsectfons a through i, inclusive, as
well as the testimony of the negotiators regarding the positions ]
taken by the parties and proposals exohanéed on this provision te

substantiate this claim, _ ) S _ '
The Union also argued that management could not now equitably

argue that the local negotiators did not have authority to negotiate

such & restrﬁctien on managerial rights in 1973 and 1975 as well.

The Unifon contended that management was estopped from Mz such &

position when the contents of the Local Agreement were known to higher

management in 1973 and 1975, and no action was taken to disown or to

vemove from the Local Agreement this language after the Union iué mgcn

cessfully resisted efforts made during ::egnéiat:éém ta;odify tixt -

language ostensibly for the gurpose of emfoming tc the requ:{ments

of the Master gg@@mm*&@ The Union sterte& mt mgmt counld

have challenged the Union’s pi@t to securs szze!x s ymisim in t&e

Locsl Agreement in the fmgasm proceduves mvi&ed to msoi’m imx JJ
fzgues, but that the Postal mgetiatars fafled te do-ss. sﬁmsg the

right to contest the validity snd visbility of sae?a & provision o
¢ deqs

rnot be raised In the instont proc




resolve local bargaining impasses which were not rufsed in & timely
fashion.

The Union also argued that, iIn any cvent, the restrictions
placed upon management's right to discipline contained in Section
34 of Article 10 of the Local Supplementary Agreement did not conﬂic:t
with the provisions of the Master Agreement. The Union pointed to the
fact that Article XVI of the Master Agrewment requires that discipline
be corrective in nature rather than punitive. ‘Ilzé Union contended
that the most ereditable arbitral opinion has held that ebsences due
to physical inacapacity have nothing to do with discipline and should
not be the basis for disciplinary actie;:. In addition, the Dnion
made reference to several arbitration awards fn which it was alseo
held that where there was an approved sick leave program, and the
employea's absences were covered by leave provisions under such a
pr;agran, there could be no disciplinary action taken against such an
employee. In other words, just cause for discipline could not bs
found under such circumstances s;@e man;gmnt agrecd under the
terms of the sick leave program to excuse absences spproved under

that program.
Yoragunont arued that Artfele NTX of the 2975 Ac-eczent,

which is the Agreement under which this gricvance was raised, pre-

vides, as did previous agreements, , .. . JInter slfa that provisiqus
s of the Ratfomal
end effect. By virtue of that

¢ Harwsl, which provides,

miels not Inconsistent with the tewm

Agreement shsll remsdn n full forcse
provision, Section 442,181 of the Postal Bewvie

of Postal Ma

an are

28 §m§§§£§§% of the 1875 %;gr@%wsmé;g

B



The Postal Service pointed out that Apticle XX of the
Master Agrecment specifically pwvi:!es_-hnt 4in local negotiations
no agreements could be made that.were {ncongistent with or in con-
flict with the terms of the Master sgreement. These provisions,
the USPS pointed out also appeared in exactly the sase language in
the 1973 Agreement, For these rm’m,a the Postal Serviﬁ argued
that the Local Union and Local Management inﬁmrkeould not have .
agreed upon and put into effect 'ar;:reyisié_n;m the local Memorandus
which restricted managem#t?a right t§ mquire mlsyee;s sttend to
their dutfes with regularity,and the approval of sick leave could not
irhibit management from mfswm this vequis ingorporated By -
ceference into the Haster Agreement. . |

The Postal Service aiso argued that tim;iw Absenteeisa
dus to illness is proper grounds for disciplm action. I‘ha USES
ef{ted several arbitration averds which so helf and argued that this
was the nremﬂira arbitral opinien. Tha Postal Service Ilso contend-
ed that the éxistence of & sick léavy progies and acorued $ick jeavs
days e@é not protect an empldyee fiva belng coungeled, warned.
guspended and even discharged: fond faflure to maintain regular

ances wers, skiused gnd gossly Jeid Jox




" an employes with an irregular attenda

lance record whin the cause of that

employee’s absences has been sickness covered by. documented and approved

sick leave.

The undersigned belfeves that the Union did present eredibla
evidence to substantiate its contention that Section 34 of Article 10,
as it appeared in both the 1973 and 1875 Local Agreements, referred to

sick leave as well as anmual leave and other leaves of sbsence for
E,,;agéé who did not appesr

ing sald that, it is necessary
eal union negotiators had authority

¢o-add, however, that

v of the provisions of Article X0 of
« visions appesred in the 1973 and
ement's right to discigling i
shion., Avtisle 300 clearly provided that local memoranda
of the 1978 or 1975 Mastes

Ry T @M %%& L. 10@32- 'nm ‘“*

1975 Agreements, to cestriet mu

provisicns Incensiztent with the ferms

oo¢ provided in pevt

tent with ox vary the terms of |

o other subiects for lo

e



This list of twenty-two specific ftems on which local
negotiations can be had was hammered out laborfously by the negotin-
tors of the Master Agreement., Ihey ungerstéod that the basic provisions
concerning wages, hours and other terms and conditions of employment
would have to be uniform throughout the postal systa for all employees
concerned and unformly a&ninistmd as well, That is why they repeated
in 1975 that terms of any earlier Yocal memoranda not mmsxaég;t with
the provisions of the 1975 Master Agreement could remain in effect, B
and new provisfons negotiated cn the twenty-two items in 1975 would
also have to ba consisten;: with the terms of the Master Agreement
made in 1975 snd could not vary the termg of that' Agresment. . |

Clearly the local postal rzpremt:tivu and union repres-
aatative.s had no authority to negnthtg a pmvi:ﬁn vhich thn !kxtoa
aneges restricts management®s rizhts to. dzsciplim an. empl.oyn for
a failure to maintain regular attendance, as provmu for 1n Seniw
§4%2.181 of the Postal Manual,as Incorporatcdbyufem m t'!a
Haster Agreesent pursuant to the provisions of Article XIX discussed
aBove. Ror can mnagmt b requirel to apply such’s provision st the . .
Reiark Post Office beeause i.t faﬂed t0 protest’ 1€s existenca and
chalienge its validity in mn anasu groecedm Saitﬁn pax‘ty to
the local negotfations had the mﬁwrﬁﬁf' &Wdﬁhﬁ the QNVMW
ﬁm: the nn;ifm urges, in this procesdine. be given® validity.  Manage-

ed Trom asderting fts nvalidity at this tiee,
de would expose the Darties fo the Haster Agreemdnt to the
@?za@tﬁ@ situation under which the tarms concerning éisemim +dnd it@
relation to approved sick leave, u in tbﬂ imﬁhete md bthir tem
y the MHaster &mm& 5@ @thar instmm ml&, not h unde .

-




applied and aduninistered because of ths existencs of a-provision
in a local memorandum inconsitent with or {n conflict with the

provisions of the Master Agreement,

Raving concluded, for t!xa reasons set forth abasm; t‘htt |
Subsection 3d of Article 10 of the Local Hmm&m gt the Kemrka
_Rew Jersey Post Office could not be so implexented, the.subsequent
question posed in this proceeding, is whether, under thg.proviuions
of Article XVI of the Master Agreement] irpegular attendance cen
provide just cause for discipline. More particularly, the Questich
is uhether {rreguiar lﬁm.ﬂﬁj"mam absenceg axs.covered by
documented and approved sick leave uider a negotiated sick leave
_program, can provide Just cause for actions. ukm bir mmgmnt
against the absentes, ' ‘ ‘

T the undersigned bas careﬁxny considered. t&e vell reasqped
arbitration avards ‘subad tted by both sidu in suppoi®t of thefr rés-
geetiva mﬁtmtiom regardins this lattn {ssuw. hma due aememe
ticn, mdfcrtha reasons set forthbclw. tbtmﬁouwnotm
opinicn that irregular sttendance: and unrelialile sitendince, regasd-
im of the legitimacy of the reazons for the absgapes, may provids

nent with fuat cause for tuking disciplinary action. - i
Az Axhif tratés Cushean held- in @mmﬁ‘m‘g&g& g;s@além,& -
4 on M$ $€ 1877:- ’ ) R

gzgimmgf ssmes s&ﬁs mmg%
and many other. mxtmm ‘than “en%employer’
hna’ :ﬁgﬂ,‘t&“ p aceeptable . ol at
ttendoncs fa et hady % d; - discharge. 53 el
att . yaes M 5
despita the mgm&m bl m




*whese sbsenteelem Is duz to iliness, end,
therefore, to no fault of their own., Whera,
howaver, absentcolsm due to 1llnass results
over a peried of time in unacceptable- levels
of work attendance, an cmployer, undar gen..
erally accepted principles recognized by many
arbitraters, has 3 right to resove such an
employee {rcas employment. (USPS, {Vera D.
Bugg} AB-3-5-102-31 The reslitfes :of acon«
omic survival and the dezands, of afflciency -
require that an employer-bs dble o depend -
upon reasenable regularity of employse at-
tendance In order -to plan and perfors his
work schedule, WUhare reasdnalile stindards
2 det dug to physfeal-

of aitendsnce ecamot !

thé linitatfons upon the applicztfon of thi
in en srbitration proceeding, tha .
welht to awerds rendered intérpredt




considered as a grant of ILmmmity to %ﬁéwféoyéa’ against the

employer's right to receive reguiar and dependable attendancs

and to tzke steps necessary  t0 ipsure the existence of a
relisble workforce to do the work at hand. ’

When management states that an omployees attendance
record provides just csuse for dﬁ%eigiﬁ%fg action, mmg@n’t
must be prepared to substantiate the faet that this employee’s
attendance record supperis the conclusicn that the employee 1g
incapable of providing regular and dependabls attendance without
ent camot inhibit an
121 right to .é@lcy‘ sick
egitisate periods of

eorvective action being taken.

sa of hiz contmael

employee in the exerc
3eave i the manner contesplated te cover
absence due to illness of other g?‘zg@ﬁe@rm@eﬁy, Hanagement
mst give svery mﬁgﬁﬁﬁmﬁfﬂ to the feot that there loa ﬁ’&;ﬁ

s acd that an ezployee’s-sbsench has been covered by

leave progr
asocrued and earned sick lesve o projacted sick leave. ?aving

aiven this sansiderntion appy




discipline for just cause. Just couse Is provided vhere, ss

stated above, irregular and unreliable attmdam_ reqﬁi,rea tba:,v

steps be taken to provide for a relizble and depe:idab}e work force.

The local partfes to the Bewark Post Office Local Memorandum attempt-
ed to place restrictions on what constitutes Just cause for disci-
plinary action In such cases. This they lacked authority to accomplish
through local negotiations , and this grievance sust therefore be

WARD

The grievance filed by Local Vice-
president Sohn X, Rapurano is hereby
denied,

Washington, DC
February 9, 1878
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UNTTED STATES POSTAL SERVICE Case No. NC-KAT-16,285

and 185UED:

ATIORAL ASSOCIATION OF LETTER Novesber 19, 1979

CARRIERS, AFL-CIO

AT % B W NS 4R M e W

EX NN XS EERESESEREIEEEREREERNERENREN R

BACKGCROURD

Iz this Rational Level grievance chn RALC seske 2 ruling on the following
gtzted dssusst )

"Whethar, under the 1975 or 1978 Kational
Agreenents, USTS may properly impose disci-
pline upon a-ployeu for 'excessive absan~
tesisza® or ' failure to maintain a regular
&heﬂﬁl!' even though the absences upon
vhich those charges ars Iaaud, ars {o-
gtances vheve

{1} ths employes was granted amcvad sick
lesvey

(2) ths employee wvas on continuation of m
due to a traumatic on~-the-job injury; or

(3) the amployee was oo OWCP sapproved work- ~
men's compensation.”™ .

This case represents the culsiostion of & basie disagrecmant batween the
partiss which {nftially took form 4o an April 8, 1977 letter of the then MALC
Presgident, Joeseph Vacca, to the then Senic? Assistant Postmaster Censxal -
Pzyloyse and Labor Rolations, James Convay. The lettsr resd— - .

"1t hws come o wy sttention thet Fostal
Bervice Mansgement in the Central Regiom,
Borthesat Regios and Southern Ragion hae .
enbarked upox @ shocklingly disgraceful pro- )
gram of ‘sbaentesism control’ whersdy they )
have taken the position that it s, undes

Agr@;engs pernissible to dgw

&




-2- . RC-MAT-16 285 -

fxarples of this progrea ara attached o
this letter for your information and reviaew.

"NALC stringently disagrees that such pro-
grans are permissibla under Articles III, X

and XV1 of our Hational Agresmsnt and Fod~

eral Statutes gusranteeirg postal employees .
the right to earmed and sceumulated aick

lesve. Therafore, I hereby requast that

you inform me whether or not Postal Bervice
Managesent at the National level agrees

with the interpretaticn of the Hational

Agreement evidenced by the Central, Worth-

esst, and Southern Regicn diractives

attached herote. : .

"ehonld you inform me that Hational Pestal
Hanagement agrees with that interpretaticn
of our contract, I shall be forced to cone-
elude that thers exists ‘a dispute betuesn
the Union and the Employer as %o tha i
interpretation of {the Bsrional) Agreement’ !
within the meaning of Artiels 9, Section 2,
iset paragraph, and initiats, heraby, a
grievance at the ustional level over that . :
dispute and request an izmediate Step & -
discussion to attempt to rescive the pama.” | ' l

L4

Vacca®a latter g{%@lasaﬁ copies of thres USTS internal Management directives 3
which had ccme to the attsaotion of ths WALE, Two wers of limited spplication 3
snly, being signed respectively by the Postmaster at Marbishosd, Hasgachusetis :
ard the Zactional Center Manager/Postuaster at Jackosonville, Plorida.. The thizd k
dfrective, howsver, applied throughout sha Centrsl Region, having been issued by :
the Regional Directer for taployee and Labor Rslations, David Charters, In 3
msior effort to reducs excesgive sbsentesism in that Regisa. - o

here might be mislead! §
H .

An sttempt to summarize the {haz tava mesorandus
depicting its essential nsturs. s Full text wast

-

]
¥

+ e ————

®1.% In a1l cases of discipline
the absentee problem the charges to use iz

‘faiiurs to msintais a regular work

his san be medified by adding term

such as, sbsentseiss, tardiness, failure o
A% ¢ beeis of this dia-"

TP ST

D e e - n e



-3 . HC-RAT-18,2RS

"'l wish to stress that the fac: that an em-
ployee ia sick and receivas sick leava
benefits, dces not ralisve that employes
from this basic responsidbility. If a8 em- . -
ployee 15 abzen? with such frequency, as to
interfere with scheduling, productivity
etc., then that empleyee may be disciplined,?

"2.) It will be necessary for you to mest
with your unicn reprosentatives to mako
sure that the policy i3 undarstood 5y them.
You should point out, for example, that we
do not treat an saployee who has deen a
good employes for 19 wesrs then Ras a hesre
attack, the same way we treat an employes
wbo has Deen troubls for a term of employ=
ment of three or four vears. You should
stross to the Unions that we will be fair
agd reasonabla, but that we will enforsae
the proper discipline in sbsenteesenses,

®3.) Zstablish a system vhersin the emplovee .
may be warned and counseled, thes s lettor

of warning, five or seven day suspensica,

tan or fourteen day suspension, discharged.
While thers i3 20 nationslly spocified pro-
gression of disecipline, it g =y daterminge
tion that the above meets the zinima vo-
quirement of the concapt of priogressive ]
diseipline. Thisz shows an fmpureis? peroon,
gsuck as an arbitrator, that we have talen
certaln gt&?ﬁ o ecorrees g@fgﬁ 1ony i%@g nong -
of ths lower steps bave doms thedr job and’
that we have hed te take Increasingly severs
acticn in an affore to correct the problem. ..

®The concept of progrossive disedpline %5 2 a , .
necegsary and egeential slement in winndies '

cases In arbitratien, ‘ - . .

ﬁés} While the Conew k Bag z8t e
the following ars the objsctives ¢h
ghould keep in mind

"Pirst of all, an e
gick leave 2 if ar
{12 dayn?

hisz 2iek i2
o8t at least 3% of the
{sfactory to us e
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"The next category you should look at are " /
those exployees absent 3X or more of the '
tima. If we can get our rate down to 3X
with the problem employees, then our total
employee rates will be very satisfactory
and well under the goals sat for you. -

"5 ) LWOP should ba used sparingly. It

appears to me that many times we grant LWOP
that may be more properly charged to AWOL. . o
Also, there is oo requirement for ths Postal i
Service to give LWOP for prime tims vacation. - , <
If an employee uses all his anoual leave prior

to his vacation period, it is up to the Post~

master to look at the facts of the situation

to determine whether or mot to give the eaplo~.

yee time off. You should notify the unions -
of this alpo. ot g

e

“The use of LWOP by {tself generally indi
cates some failure of an eaployss to main- - .
tain his work schedule. TYou should have - =
your managers loock at all employses using '

LWOP and determine why they are using 4t -
and 1f they are into the progressive dis- .= =~
ciplinary procedure as yet. e :

“In order to accomplish the menmy mly-— e
sis and required control required by the . - -
Central Kegion, I will need a report om am - - -

Accounting Period basis consisting of the '
following: : T

trotal pumber of hours sick lesve usaed dm -

. the MSC offics and NSC by bargsining umit

snd by noo-bargaining voit employees and - .

auaber of enployees using leave, ~T wiil == & oo
nesd the same informatfon In regard to i S .. T
140P. Further, include number of coun~

selings, lotters of warning, suspensions

given for failure to msintain'work schede oo

wle effenses withis your MSC.'™ ol

£

L X B3

- .

&

=

s t

*he Senior Assistant Postoaster Cenersl made 0o formel reply to the Vacea §
jetter, but informal discussions between the parties took placs over ensuing .
months. Lete in 1977 the USPS gave all four of the Postal Worker Unions copies
of vevised lesve provisions to be included in a proposed nev Eaployee and Ladorx

ng Hanual, @8 required under Article XIX of the 1975 Wational Agresaent.
mede sffsctive ssrly in 1978, pursusnt to Artiele XX,

msbis to sgres upon & date vhen mnight be dip-
{58 : in detail.4
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with the language appearing in the nev Manual, as revised, on the subject of
*Leave," commencing with Part 510 in Chapter 5,

Thase provisions are silent, hovever, in respsct to the issues stated in 6
the April 5, 1977 Vacca letter. It slso was clear throughout the pegotiations
that the parties remsined in dissgreswent on these matters, vith the Unicn fres
to press thes Into arbitration 4f desired, On Octobar 19, 1978 Vacca finally
wrote Assistant Postmaster General, Labor Relations, Jsnes Gildes noting that
there had been no formal reply to his April 5, 1977 letter and certifying the
resultant dispute for hearing by the Impartial Chafrman. On October 27, 1978
Willism Benry, of the labor Relations Department, replied to the Vacea letter
oo behalf of Cildea. The concluding paragraph of Henry's letter read—

®Bwployees reporting for duty as scheduled
is critical to an effective and efficient
operation, The responsibility for main-
taining an acceptable attendance record -
rests with each and every amployss. Regu-
lar asttendance and entitlenent to paid
leave are two separate and distinct things.
¥hen an employee submits & request to use
paid leave to cover sn sbsencs, the individ- _ .
uzl is sixply claining z benefit granted by
the contract. While grantiog such a request
nay excuse the absence for pay purposes, it
does not negate the fact of the absence or
the fact that excessive absences impinge
upon the effoctive and efficient operstion
of the Postsl Service. In such circumstances,
the employer can rightfully be expescted to take
ths pecessary corrective measures to assure
that the efﬂciency of the Bervice is proptrly
m&ﬁﬁﬁzﬂﬁs

Bince the RALD wfmz::ﬁ this statement of the véfs position to b unsatisfactory, 7
the matter vltimately proceeded to arbitrstion on Jamry ;% 1979. Priefs thare~
sfter wears £11ad 33 of &rch 22, 1979, :

LY

The Presentations .

i
Easically, the HAIL Mﬁﬁ@ that, under Artdcle XVI of the Nezionsl g
there can be vo "just cause” for any disciplins based o0 an esployes absence from
work on some fovm of approved lesve—vhether 1t be sick lesve, snnual leave, leave
without pay, or lesve while recupersting from on~the-Job injury. The imposition

@ﬁ dipedipling in any such git&x&gﬁm Q@gﬁm ml@g@gs of g&égx gighg te

#2ll s
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Once sick leave has been approved, therafora, tha USPS cannet therasfter g
complain that efficiency wvas impaired becausa of the smployea's absence on
such leave. In this respect, the HALL greatly stresses that, in early 1978,
the Bureau of Policies and Standards of the U.5. Civil Servicas misiaa
{gsued 3 policy dirsctive 2o the FEAA stating—

"Given an agency's autherity to deny leavs
under many circumstancas when it must
have tha services of an employee, an
adverse action dased on 3 record of app-
roved leave iz not for such cause ap will
proamote the 2fficlency of the service.®

The 0ivil Service Commiazsion Poliey, ae thus stated, iz controllinmg inm 10
respect to all USPS preferancs sligibls veterans who slact to appeal the impo-
sition of discipline under Civil Service procedurass rather than under the
grievance procedure astablished in the Ratiomel Agreesest. In the NALC view, .
it i3 absurd to havs tuo different disciplinary policiss applinble to USES
employees working under thz ssme Agresment, depending on whothar or not an
employze hsppens fo bs a prafesremcs @ligidble wvateraa., In itz Judgment, themfsm*
the USPE now should ba requiraed to smbraca tha C2C polley.

me RAIL also aphasisas the sbvicus facongruity of trying to apply "corrser 1
tive™ discipline to discourage an emploves from being iajasr@d or beconing 411.
Uodes ,%x‘ticla XVI 211 discipline must ba corrective is nsturs, not punitive.
In the cace of employees on 0W(P approved worlmem's ccapensaticn for continmustion
of pay status becsuse of on-tha-ioh iajasrg}, these ars bemafits 2o which employ-
eee are antitled by Tederal lsw. The RALC comcludas that the disputed USES
policias thus dgoore the fact that, zsﬁ@' Aveicle IIZ of t&@ Hational Agreesment,
the USPE 12 obliged to homer a%ﬁ appllcable lawy.

The Service denies 2t the %%g@g that aa sver szeks to %ﬁ%%&iﬁ% a5 ‘12
employee for the Tuse of lesve %éwf"g%@ provided by ths 0ffice of Workers
cwymsstien Program.®™ It also ssserts thet the TALC has failed to provids

pla of diseipiine %&cau% an smployse ™wee on emxtimat%w of pay dus 2o
umatic on-the-job mgg? Thus 4n 1€p view the anly fssua befors ths
izmpaviisl Chairman ig—

s the Postal %@fgﬁs@ £ ﬁgggﬁ?ﬁ ar dig= s

£an @@ﬁ%&i%%@ a %ﬁgﬁg%é
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As to this stated issus, the Servics ralies on ths proposition that: 13
“y; 45 a well astablished principal of arbitral lnbor lav that excassive
" ghsenteeism, even though dus to illness beyond the control of tha mplozse,
may result io disciplinary actiom, including terminstion of eaployment. .
Fumerous quotations froa arbitrator's opiniens are provided im support of thie
basic USPS position. Of the greatast gignificanca, for present purposes, ara
several dosen opinions by varicus UEPE arbitraters tncluding Gamser, Bolly,
Casgelman, Cusiran, Cohen, Di Leone, Larcom, Zpatein, Jensen, Mcberly, Krinslay,
Passer, Myers, Rubis, Scearce, Seits, Varas, and Willinghsm,
All of these opinions, in the USPS view, support tha droad proposition— 14
as stated by the Elkouri's, inHow Arbitration Torka™ (3rd 2., 19732) at pages
£45.-546~—to the effsct that— ' :

“rha vight to terminate tha employees for

excesgive absences, sven whara thay are
dus to iliness, 4z generally recognized
by arbitrators.”

o2 is an Opinion

agusge, for USPS purposes, app by
w0 (decided Jume 8, 1977).

ng the

More pertinent lang
Arbirpator Custmanm i» Case AD-8-9836-D, dnvoles

Cuglamsn wrotsel

"The Unicn ccantends that it is improper for
the employer 2o diocharge an ampleyes fo
sbsences saused by illness gnd which bave
been approved by management. The contan~-
tinn fa without merit., This Arditrater
agrses with Arbitrator Farns aod many other
arbitrators that am ewolover hss the risht
to sxpact sceontabia lavels of attandanes
from its mapicyses and that whem such attom-
dance 13 sotf dicckarse ig appropriats
desy Toct that the atasence :

ard legitimate medieal

= #
'EEERE T

meedp Arbitrater is
ghoss absentesis
therefore, to no £

a&iﬁ%ﬁa@ af o
nds of efll
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physical inability of the smployss to mest
such standards, termination by the employsr
{s warranted. In such s cass the aaployes
45 pot being 'punished’ bascauss he s 411.
Be i3 sizply being terninsted for irregular-
1ty and undependability of attendancs, Buch
situstions are really not disciplinary in .

‘nature.ss” _
(OUnderscoring added.)

In addition to relying on the cited opinions of numerous USPS arbitratofs,
the USPS suggasts that the RALC now seeks to obtain, through drbitration, &
concesgion vhich it failed to secure 4n ths 1978 negotistions, vhen the parties
had full opportunity to discuss the leave provisions in Chapter 5 of the nev .
Paployee and labor Relations Manual. During the 1978 negotistions, indeed, the
KALC specifically, but unsuccessfully, sought to prohibit the use of approved
sick leave for disciplinary purposss. . : :

-

Finslly the Service deeas the contrary Civil Service Comission policy on 16

the issue to be irrelevant, stressing that the CSC "has no authority over adverse
actions taken against postal employees who are not preference eligibles.seoesss”
On this scors, it quotes the following fron & éqaip;gg by Arbf.t;ggtor Hoberly:

e x .,4 .

%0f course, this Arbitrator is bound by the
collective bargaining agreement rather thap

the holdings of the Civil Service Commis- . .
sion. Under this agreement, &s it tias bean =

- {nterpreted in the past, the Postal Servics
4g lustified in removing employsss under =
the circumstances bhere. No comment i made
parein with respsct to the vights of simi~- =
larly-situated employess under other laws, .
rules or regulations. The Arbitrator is
{nterpreting the collective bargaining
sgreement, and nothing more.” . = - .

S TS o

e

, aonocsd by the CSC's Bureas
of Policfes and Standards is nof pecessarily the C5C's "final decision™ on the:
matier, since not as yet been consifered by the CBC Appeals Review Board.

e

Fieaily, the Servies urgcsf that the pouey

The USPS brief sees no resl 4gsue hers in respect to the inposition of
d4gcipiing where an employes iz absent (1) oo continuvation of pay due . to »
sntic ca-tha-fob injury, or (2) on OMCP - approved Workers Compansation.
1sf, does not disciplion suployaes for use of izave bene-
re Compeansation Program (OWCFj. The RALL

~the-1ob Injuey.

B i mmw dtm Bh Prannetis 4

i7
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Civen the assurances eabodied in the USPS brief, therefors, the present analysis
is limited to considering vhether ths iaposition of discipline bacauss of
absences on approved sick lesve may involve violation of the Rational Agreesent,

According to the WALC an employes's absence from work on approved sick 1¢
leave never may provide & proper basis for discipline or ternination of am
enployee's services. It believes this position to be supported fully by the
Civil Service Ccomission policy, as quoted earlier. :

. The USPS apparently does not claim that all sick leave absences may pro- 1%
vide & basis for discipline. It doss hold, however, that where such absences .
result 4o failure to be "regular in attendance” this may subject the esployee

to disciplinary action. Yor this purpose, it holds the CSC policy statemsnt

4 b mﬁmto

Whils it 4s difficult to deal meaningfully with such broad interpretiva - 20
questions, in the absence of detailsd facts in specific grievances to define
an issus, this is not unusual in national level grievances. There ars clear ’
areas of disagreesent and confusion in the present cass, Wreover, vhich seem
susceptible to clarification through this Opiniom. ' ‘

2. Parlier Opinions by USPS
Regional Arbitrators

ﬁ( .

It 4s {pmatructive at the cutsat to snalyze some of the major sarlier -2
dscisions by Regional Arbitrators. The record includes two dozen Regional
docisions as well as an advisory Opinfon by National Level Arbitrator Boward -
Gemsar. All but ons of ths Regional decisicns are cited by the USPS to mupport
the viov that ap employce may be disciplined for fsilure to maintain a regular
work scheduls becauvss of a!mmu' on tﬂ&ma_! sick leave. .

The most significant Regional case, for present purposss, was dacided din  2:
tbe Southers Region December 17, 1975 by Fred Bolly, & highly respected and
" sminestly qualified arbitrator, in Cese AB-8-§102-D (hereis called the Bugx Case).
There the grievant had a littls over 3 years of service vhen discharged in late
1974. Within two spnths of being hired she bed established ap unsatisfactory .
attendance record, which was called to har attention by two separate supervisors.
After five months of employment, she agsin was told to {mprove her attendancs
reeord. About & month later she wes warned by letter thet ber attendance was’

" unsatisfactory ‘and was placed on vestricted sick leave. Ultinstely, she was
_sent to a USPS designated physician for an exasinatiocs to datermine har fitness
for duty becsuse of a contimued poor attenlance record. On February 18, 1974
the physicisn rsported that she was able to perform bder fob from the nedfesl -
standpoint, Thres nonths later she again wvas w about continuing sbssnteeise.
Tn September of 1974 an analysis of der attendsnce record over recent months - |

wes prepared. This resulted i» the decision to dischargs. During her last
he of fsesent she had baen shsent more T oc!
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A key paragreph im the Opinion In the Bupg Case reads— 23

“ouch an excesgive rate of sbsentesisn has
been consistently held to be unacceptadble
and a proper causs for termination. Pa—

lovers have a rizht to ct acceptable
levels of attendance frem their lovees,
and when such attendanca 4o not fortheomin
ternination is spproved sven though the
sbsencesmay be for vaiid medical reasons,
This principle iz so well established in
arbitration that it doas not demand docu~

mentaticn here.”
. : {(Underscoring added.)}

On April 28, 1976 Arbitrator Howerd Hyers sustained a dfscharge in 24
Case MB-3-5079-D whare an employee had been absent repetitively over a pericd
starting at least as far back as 1972 and rumning iato Juzs of 1975, During
the last 18 months of his employment he missed 153 of his scheduled shifts
and frecuently feiled to orovide amy documentstion or medical certificate o
explzin hig absenes, Tuis Opinion concluded with ths follewing dicta—

"It has baen well sotablished by arbitration

decisions that vhen an zmployes becones un-

dependable as o sdeguats attendants, 50 ag

to impede oparations, the senlover ma

finally discharge, ropardiess of vhat resw :
sons couse the vundependability or unfitness.

The employer Ime no contractual obligaticn
to rotais an emplorves whose serviszes aze
irregulay or vhers absences are dus to dis-
ability over a loog peried....Regardless of
causes of continuing abseoces, 8 just cause
for removal exiots whers reagonabla corroee=~
tive ateps have nof changed a deficient par-
formancs so as to Dest the establiched -

standards.” ; . :
' {Undorseoring added.)

stor Harry Cossalmen

The next significent Opinien wes issued by Azb
en April 7, 1977 in Case AC-0-C-18,203-D, Ib
githout Sack »av. The Arbitrstor®s Opd
pESREER=— ; .

¥ esthera
which sta
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used as a basis of discipline when combined
vith other absences, or as a basis of dis-

charge for disabilicy withont fault standing
by {tself, whera such disability to perforn
on an acceptable basis is fully established
by medical esvidenca. ,

IEEEN B

#I¢ ghould be obvious that Management is
poverless to go bshind a doctor’s carti~
fication of illness, wnleas it has inde~
pendact medlcal or other svidence to ths
contrary; even if the Union wers corraet,
vhich I find they are mot, that thd app-
roval of each instancs of sick lesve do
not dust an approval for pay purposes, . -
wvhich 1 find it iz, but alco an approval
of the underiying leava, this does 2ot
pean that vhem an employes’s overall
absencos based on sick lesve and other
' Yeave makes his continued service unten-
abie becsuse of its effect on ths organi=-
. paticn...dfscipling cannot be sssessed.”

(Underscoring added.} -

Ths Bupg €286 Was git@é'%g Arbitrator Bernsrd Cushzan in a May %, 1877
decision i Case AC~3-12,796-D, There Cushmsn sustained 2 d4pcharge whera
the smployee had sn sxtresely poor atterdance rocord. Bis Opinion included

wnder sll the circumstencss, the Arbitreter
tributed dy the

grigy
than the lsck of ¢
“action and that
faizly be consid
gllaged causstion somebow sttributable 29 ..
tor holds that

-
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tion 48 without merit. This Arbitrator
sprees with Arbitrator Warns and many othar
arbitrators that an swplover has a right to
expect acceptable levels of attendance from
their loyees and that when such atten-
dance s not had, discharge is appropriate
despite the fact that the abssnces may be

for valid and legitimats mdicnl reasons.
Vera D. Bugp, AB-5-6102-D. ’ _

The Union also contends that in this case
diacipline was not corrective but punitive
on the ground that it 1s not progressive
discipline to proceed from a five-day sus-
pension to 2 discharge. In s cass of ex-
cessive absentesiss progressive discipline
in the form of disciplinary suspensions is
inappropriste if the absenteeisn gem:imiy
arises from a physical or lei!ml prohlu. :

e T

(Undurccqt:_in; ‘added.)

On Jume 6, 1977 Arbitrator Cushman also dectded Case AC-§-5,936-D, finding 27

just cause for a "termipation.”

The grisvant there was -a IMT Operator who had

only about two years of service when discharged in August 1976. - Within only 8
sonths of his hire he had deen counselled for excessive sbsentesism, and 2 months
later was placed on restricted sick leavs. -Thereafter he received s letter of
wvarning, s 5-day suspension, and a lé-day suspension bacauss of his continuing

absentoeism., He did not t’gl‘[ to ths Juns 25, 1976 notice of propesed removal.

. Between March 27 and July 2, 1976 he was absent on 68.37% of his scheduled work
days, All of his absences sither wers on approved sick lsave or approved leave

without pay. After sgain citing the Bugg Opintonm, Guskun vrote—

"rhig Arbitrator is Wtbctﬁc to wla;m P
whose absenteeism is due to illness and, ~ = " =
therefora, to no fault of their owm.” gh_P
however, &bsenteeiss due to illness results
gver & period of tims in unacceptable levels
of work attendance, an employer, under gem-
erally accepted principles recognised by - P
many arbitrators, has & right to remove such f' &
an loyes from loyment, . The ¢ m .
of sconcmic survival snd demands of -
ef{iciency requirs that an esployer be able -
to depend upon reasonable regularity of es~ ;’ :
ployee attendance in order to plan apd por~
fors his work schedule. Whers reasomable -
standards of attendance cemnnot bs mat due
m physicsi ﬁm&ﬂ.&gy @Q’ tbc wleyu to




© - 33 - NI TR KV D

4 111. Be simply is being terminated for-

irr arity and vodependability of atten~

dance, Such situstions are not really dis-

ciplinary in nature. And that is vhy this . .

Arbitrator has stated in Case AC-5-12,796-D - '

that in & case of excessive absenteeiom if

the absentesisa genuinely arises from a .

physical or medical problem discipline in - NI

the fora of disciplinary suspensions is in- I LT

appropriate.” : . L
(Underscoring added.):

On September 27, 1977 Regional Arbitrator Peter Seits decided Case
AC-¥-16,605-D vhere a 2MT Operator with less than & years of service was
discharged because of an attendance racord found by the Arbitrator to be :
“deplorable and unfortunate,” since she had worked only about 201 of ber sche-
duled hours. The Seitz Opinion reflects s somevhat different approach from . .
that developed in the Bugg Case and its progeny. It includas two particularly
significant paragraphs: . : LT . .

-

"rhe Service does not question the genuine-
nass of the reasons given for all of these
absences. It states that it has no infor-
mation on vhich to do so. Under such cir-
cunstances, it must be assumed that the
grievant was not ‘at fault.' Accordingly,

this s not a case in vhich - scipline or
{acharze are or any wrongful

conduct of behavior which bre:ched her em=

W_‘M
ployment duties or the requirvements of the
collective asgreement. o R _

Under such circumstances the case, neces~ .
Servics had grounds to tersinste (not 'dige .
charge’}) the grievant because it had resson o
to spprehend that, on the basis of the = °. -
attendance record referred to, the grievant; -
would pot maintain a reasonsble attendsnce .-

record in the future.. In other words, and

in offect, the BService’s position is that

the absencs record demonstrates thet the

grievant does not possess the physical

quaiifications to msintain & satisfactory

attendance racord in the future.” ‘

" finderscoring added.}

®



A pumber of other Regional decisions wera issued between September of 1977

grd the bearing in the present case. A1l but one of these opinions {ncluded

- 14 -

statemants tending to support the present USPE position.

however, dealt directly with the question of whather the CEC policy was relevant.

RC~NAT-14,283

™wo of thege opinicns,

They reached opposite conclugsions. These decigions will be notad in more detail

later,

There is, among the more recent cases, perhaps one other vhich merits
gpecific mention here gince it was presented by the NALC. Case KC-8-8197-D was
decided dy Arbitrator Cushman op Pebrusry &, 1978. Discharged for frequent and
repetitive absenteeism was found proper, The Arbitrator ccmmasted-—

ihe probles f&sa& %y the UEPE
A Central Region = £ BT
Background sbove, nonethelsss suggests thae gg z%ggﬁg 3@&:@ %ha gsyg has g&@?"

§&§a§sgzgr3§ serious problem of this

- aagﬁgg@ﬁ@ o abume @E@ sick 1
§%§§ are not g@g&ggzig g@%§&§%§ to u
iiiness. Bven s =

"The Union argues, however, that all of the
sbsences during the October 8, 1976 to
April 22, 1977 period, the Charge 1 peried,
were stipulated to have been for approved
sick leave, and therefore, may pot properly
be considersd as a basis for resoval., That

argusent iz without merft., As stated above,

this Arbitrator, in common with many other
arbitrators, has held that an eswlover has
2 right to expect acceptable levels of
attendance from employvees and that whers
such attendance i3 not had, discharze it
sppropriate despite the fact that the.
absences may be for valid arnd legitimats
wedical ressons. Asc astated by Arbitrater
Meyers in a recent case, USPS and APW

(Panels Allen), spprovel of a sick lsave
slip weans only that av smolovee's absemce

will be processed for pay surposes. A sat-

{sfactorily docuzentad sick lesve requast

atforde oo baais for supervisory ﬁisappraw -

val, but the absences remain on the :acorég

(Underscoring sdded.) .
% .

: . :
3. Bisniffcanca of the Parifer _

Repional Opinions -

emorandun which ace

ent properly Basy 861

ES

H

ST é%ggagasisu is §§§f§ﬁ§§§§*
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to question their validity, moracver, except as other svidence may surface to
ravaal thst s given employee has been malingering.

Fo doubt in light of these consideratfons Rationsl Levsl Arbitrator Gamser 3
observed in Case AC-#-14,034 that excused sick leave cannot "he considered a
grant of immmity." If USPS Management is to be able to hold absentesisa within
ressonsble limits over the long rum, it may be important inm i{ndividuval cases to
cite an employee's entire record of absences, including those on sick leave, in
establishing proper cause for discipline, :

Sone of the probles envisioned by the RAIL in the present case, BOTeover, 84
way arise from unnecessarily broad generalirations embracad in some of the
Regional opinions which imply that the application of dimcipline always will be
proper when the USPS csn shov "sxcessive absences™ from work. Indeed, the USPS
brisf quotas from the Elkowri text, "Bow Arbitration Works™ (3rd B, 1973) at
p.345, a sentence to the effect that an employer hap 2 "right™ to terminate an
exployee for excessive absences even whem dua to illnasss. Reliance on such broad
and minleading generalizations may obscure the fundanmental consideration that the
true isgue, under Article XVI of the National Agreesent, 13 whethar the employer
has estsblished "just cause” for the given discipline in the specific cass. The
presence or absence of "just cauge™ £3 a fact question which properly may be
deternined only after sll relevant factors in a case have besn weighed carefully.
The length of the employae’s service, the type of job involved, the origin and
nature of the claimed illness or illnesses, the typas and frequancy of all of the
employee’s sbsences, ths naturs of the diagnosis, the medical history and prognosis,
the type of medical documentationm, the posgible availability of other suitable
DSPS jobs or a dissbility pension, the ezployee's personmal characteristics and
overall record, the presence or'absence of supervicory dizs, the treatmant of
similarly situsted employees, and meny other factors all may bs relevant in any
given case. . . :

In short, an arbitrator camnot properly uphoid the imposition of dfscipline 3IZ
under Article XVI, except after conscientious amalysis of all relevant evidence .
{n the specific case. This basic consideration seems to be reflected 4n the
sdvisory Opinica of Ratiomal Level Arbitrater Boward Camser {n Case AC-H-16,034,
decided Tebrusry 2, 1978. After quoting from a Regional Arbitrator®s Opinion -
in Cspe AC-5-9,936-D, {end noting that other Regional opinions hed included aimilar
1zngusge) Camser wrote these cautionary coumsntg—- , . SR
. ¥ .. . Ty
wyo additien, the underaigned is constrained ... . P
to add the following cooments. Of course ... 7. . -
properly documented and spproved sick lesve . & S
should not bé used, in and of iteelf, dm s ' -
manner adverse to as eaploye a3 interest. - .7
Bowever, neither con sxcused sick lesve D& 7 -
considered 28 a grant of fmmunity to an
eaployes against the employer’s right to
recaive vegular and endable attend
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Vhen management states that an emploves's
attendance record provides Just causs for
disciplinary action, managesent musi he prR-
pared to substantiate the fact that this em~
ployee's attendance record supports the con—
clusion that the employes 4{s incapabls of

g - ————

providing regular and dependable sttendance

without corrective action being taken. Han-
gement ot inhibit an employes in

agement sust glve every ahatm )

the fact that there 4s 8 saick leave program

snd that anp enployee'’s absence has been o

i

covered by accrued and esrned sick lsave or

projected sick lesve. Raving given this

consideration appropriats weight, the em= . .

ployer may still decide that an attendance

record so erratic and undependsble due to P,

physical incapacity to do the assigned work
requires that action be taken to insure that

reliable manner i

PP, )

* the work 1s covered in sn efffcient amd - oo o

no surprise that many Regional Arbitrators have {pdicated that repstitive, .
excegsive sbsentesism—even incivding sbsencas on spproved sick leave—may P vide
"just causa® for discipline or dischargs. * guch sxtrems situstions ars nut har) -
to find. The facts in the original Bugg case; A8 vell as
Costman $n Case AC-5-9,936-D and Seits in Case Lc-gfis,sas-n ssrve to illustrate

this point

_ - *
AR g

thoss befors Arbitrators

1t follows that thers is no basis in this record for an svard vhich would 37
bar the Service from seeking to apply discipline to combat serious, repstitive
sbsenteeism by {pdividual employeks, Even though absences on sick Jeave or approved
Yesve without psy may ba fmvolved. The Marblehsad, Jacksonvills, and Centrsl =
Region memorands all ssem toO exbody Instructicas in furtherancs of such & basie
policy. Even if such meporanda includs statements or implications vhich appesr
unnecessarily broad or inaccurate, it is not the function of ao Arbitrator to
geurite sueh internsl Hansgement {nstructions. ~Should so spparent abuse ariss
in any futurs instance, the issue of "just csuss” in the given case may be

determined through the filing of mfgauvi#ux grisvance

&
=
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of course, is available only to those bargaining unit employess vho happsn to be
preference eligidle. All other employees covered by the National Agresaent may
ssek redress for discharge, OT suspension of mors than 30 days, only through

the grievance procesdure.

Article XVI states that discipline must be corrective in naturs, not punitive, °
and that it may be imposed only for "just causs,” The basic Civil Service policy,
in contrast, apparently is that discipline may be upheld whenever 4t {s found to
be “for such csuse as will prosote the efficiency of the service." - ,

As already indicated, the Buresu of Policies and Standards of the Civil &0
Service Commission recently issued a policy directive to the FRAA vhich would
apply in any case vhere s USPS preference eligible employes had elected to appeal
& discharge or suspension of mors than 30 days to the OB, Whils the: foll text
of the policy statesent is not in evidencs, one joint exhibit raveals, that &.

principal sentence readse—

"Given an agency's authority to deny lexve
under many circunstances vhen it sust have
the services of an employee, an adverss
action based on & record of spprovec leave
4s not for such cause as vill promots the
efficiency of the servics.

(Unc!aueoﬂnz added.)

Another joint exhibit enbodies a paragraph of the CSC policy statement ‘1
resding— e ' .

"hen an agency exercises its suthority'to ..
approve lsave the employes 43 relsased from
his obligation to report for duty sod his o e ‘
absencs doss not copstitute s breach of the . : e

. - employer-smployse relationship. As s zeasult, : ‘ .
an sdverss sctiom based on approved leave ia T
any ssount s not pormally a cause that vl ] ‘ :

omote the sificiency of the servics. Buch .. c..
an sdverpe action, then, should be reverssd -

¥

-

on appeal 16T Zallure to state s csuse of s eee
sction. . ) : e . s
.+ . {Underscoring added.} . U

w

& =

Pollowing iaplemsntation of this CSC pronouncawent, the USPS sdvised all of 42
onal Dirsctors—Baployes and Labor Relations: -

f 43

s ol mn e, 23 dednle SEh
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until ve are successful {n reversing Com-
aission policy through the vehicle of s
wotion for reopening on a test’ case,”

(Underscoring added.)

The NALC reads the C5C policy statement to mean that the USPS 43 not - 43
entitled, under any circunstances, to impose discharge or a suspension of more '
than 30 days because of s preference eligible emploves's absence on approved leavs.
In view of the above quoted portions of the policy statement this interpretation
ngy de acceptsd as corract, for present purposes, in the sbsence of any evidence

to the contrary. & -
The result is obviously incongruous. One policy appiﬂu in respect to &4
preference eligible employees who appeal to the CSC and another governs all 4
other bargaining unit employees and those preferance eligible exployees vho file
8 grievance.  The NALC argument that ths nsw CSC policy should be applied to all
employees thos has the superficial asppeal of seeming to assurs uniformity in the
sduinistration of discipline among all potentially involved employess., The fact
is, however, that the special treatment sccorded praferance eligidle employees is
required under Section 1005-(a)-(2) of the Postal Raormiuticu Act and mt

be changed by the parties in collective bargaining.

Two Regional Arbitrators already have had an opportunity to consider vhether 45
the csc policy statenent should be embraced for purposes of applying ths "just :
cauge™ test under Article XVI to employees who file grievances under Article XV
rather than appealing to the CSC. The NALC was involved in both of these mn

sod both involved prefereacs eligible l.oyeu.

In NC-§-14,301-D, decided Septeubcr 25,1978, Arbitrator Robert xomxy . 46
sustained a dischar;a where the amployes M been absent from work frequently
on approved sick leave, or on leave without pay. Moberly's Opinion noted the
confiict batwesn the C3C policy statement and the sarlier rulings by Regional .
USPS arbitrators. BHe concluded that he was “bound by the collactive b;rguinm :
sgreenent rather than the holdinge of the Civil Service Coomission,™ since—e - -,
"The Arbi:tstar is intwratm; the ccllectivo wgaininx lzremts, and nothing
more. ™ :

A different view emerged in m«-o-ssas-n. éoeiéad mnamm of ‘1978, Thers .
Arbitrator Peter DI Leone Indicated that, but for the C8C policy diuctiw, he would
. have sustaiped the d:lsa!urgad updar review. BRe then w&taw

*pursusnt to Article III of the 1978 mtiem
Agrassant this Arbitrator must wiow the -
sction of the Employer in the lightof . -
applicable law and regulations. The Yederal
Ruling fseved in sccordancs with the ctespon-
si’bniegag Congress hae imposed upom the B
such an spplicable repula-
ployer’s action here.

#
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Therafore, since Biggs' discharge was based
on a record of approved leaves of absencas
from Pebruary 1, 1975, when he injured hia
koee, to December 7, 1975, vhan he vas dis~
charged, ths action af ths Paploysr must de
sat aside."™

Keithsr of thase Regional Cages Teprasents & pracedent for purposes of a &8
Rationsl Level interpretive case. Indeed, it would de unfair to suggeat that’
either srbitrator—in the absence of the detailed prasentations in the present
record—was in any position to develop an suthoritative opinion on the subject.

1n the absence of any helpful precedent it is pertipest to mote that under 49
Article XV1 two fundsmental congiderstions must control ip every discipline case—

{1} To discipline may be uphbald unless shown to havs been imposed for “just 30
ezuse,” and . .

{2) Whether "just cause” exists requires a fact dotsrmination on the basis 31
of all relevant evidence in esch ipdividusl cass.

It follows that peither 2 Regional nor Haticnal level Arbitrator may presume 32
to smupeiste or establish any broad general Tule sontesplating that tha imposition
of digeipline always will either be upheld, or be set aside, in any given categery
of cage. BKor can the pronouncement of the CIC Muresuy of Policies and Standards
ecw be accorded such-a status by this Arbierater. To do so would be, in affact, to
amerd Article XVI.

L)

On the othar barnd, it {2 not uncommon for srbitrators, when faced withdiffieul:
"isst csuse” cases, to consider how othar arbitratorns or suthorities have dealt
with 1iks problems, Hany of ths various Regi-aal Arbitrators cited by the uses in
the preseat cass have relied upon opinions sxvressed by srbitrators in othsr
relstionships, Scme of the Rezional Arbitrators alse tave relfed upos the Elhouri
generalization which has been quoted ia tha USPE brisd. . ‘

fn thess eircumstances thers is oo way thet this Avbitrator now eovld L2
eharacterise the OSC policy statement a8 ®ioralovent™ do Tespect to 2 jJust cause
1gzue under Artiele XVI. Io view of its applicabilicy, in respect to praference
eligibls USPE employess, it sbvicusly must bs accorded at least the kind of
ecnsideraticn as has been secorded to generalizations of sthar arbitrstors, of
weiters, outside of this bargaining ralationship. Beyond that the precise weight
or significance to be accorded the ssw 0SC policy, in light of all of ths svidencs
fn any given cass, should remsin 8 ssteer of judgoent on the pert of the arbitrator
to whom the csse has been entrusted S

Finally, pechapa, 4t should be obasrve ot to spunicatse 2B 5:
faflexibls ruls for dealing with evary sus in a given type of
csse is s risky Susinese, at best, in wiew of the multituds of variables whiech
may be present in indfvidual cases. Thus here cap bs no cleay certainty that
& C8C policy statement i1l vemsin forevey in Itz presest forn wit)
, elarification, oF

1o
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Conclusions

; The following conclusions may be stated on the basis of the preseniatinm 56
1!: this Rational Leval grievancss

1. Vhether the USPS properly may impose discipline upon an esployee for 52
"excessive absentesism,” or "failure to maintain s regular schadule,” vhen the '
tbsences on which the charges are based include absences on approved sick leave,

wast be deternined on a case-by-case basis under the provisiomsof Article Xvi;

- 2. VWhether or not the USPS can establish just cause for the imposition 38
3f discipline, based wholly or in part upon absenteeiss arising from absences

o approved lesve, is & question of fact to be determined in light of 2ll rele-

‘ant evidence in the given case;

- 3. Ths C5C policy statement i not of cantmlzmg pignificance in deciding 59
| “Just cause” {sgue under Article XVI, even though the grievant may be preference
1igible; '

: 4. The CSC peligé gtatement i3 relevant in respect to 2 “juit ﬁhu" igsue 60
inder Article XVI, in s case involving absences on approved leave; o

3. The weight to be given ths CSC policy statement, in evalusting a just 61

;ém ispue under all of the zvidence in any such case, lies in ths discretion
’f the arbitrator,

. ‘-Ame

~ Fo formal Avard is required in view of the nature of this csse. It may be 62
samed to be closed on the ‘has}s of the foragoing opinion. )

&

£

¥
¥
¢
§




ARBITRAL STANDARDS IN DENYING ABSENTEEISM GRIEVANCES
It has been held consistently that chronic or excessive ;bsenteeism is
just cause for discharge. The real problem has been to determine whether
absenteeism is excessive. In making this determination arbitrators con-
sider many factors. The following quotes from arbitration decisions
represent the general reasoning of most arbitrators in sustaining disci-

pline for absenteeism:

Arbitrator Edwin H. Benn, C4C-4Q-D 21585

wFirst, Grievant's record does not only involve the extended absence
resulting from the accident. Grievant showed periods of absences in
other pay periods during the measuring period.

Second, there is no question that Grievant missed a substantial period
of time - approximately 25% of his scheduled days.

Third, Grievant was specifically counseiled by Keys that he had to
improve his attendance. Notwithstanding the counseliing, Grievant
gissed three days at & feint approximately four weeks after the coun-
seiling. «

Fourth, although Grievant worked four weeks after the counselling
without missing until he was again absent for three days in June 1986,
in jight of extensive time missed prior to that time,] cannot say that
Grisvant showed any kind of measurable improvesent to defest & decision
te issue discipline. |

is in all the sttendance z@g§§;§i§§ cases, each case is examined on its

swn facts to determine whether the line demarcating vegular from ir-

e key, in

regular sttendance has been crossed. jor part, is to



determine whether or not a pattern has been exhibited showing a wild
card or sporadic use of sick leave. No single factor listed above is
sufficient to justify the service's action herein. However, when
viewing these factors in their totality and considering the ordinary
definition of the word "regular®, I am satisfied that the Service

has met its burden of demonstrating that Grievant was not regular in

his attendance as required by section 666.31 of the ELM."

Arbitrator John P. McGury, C4C-4A-D 16815

"The grievant was hired on November 13, 1982. On February 22, 1983,
she incurred a back injury which subsequently resulted in management
issuing her a Letter of Removal on April 16, 1984. The arbitrator in
that case set the removal aside but refused to award back pay. It

was clear to Arbitrator Roumell that the grievant had contributed to
+he situstion by being dilatory and making fzlse representations and,
therefore, was not entitled to back pay.

On this instant case, the grievant was notified on Harch 7, 1986 that
she would be terminated effective April 11, 1886. The Employer based
their zction on 22 incidents between September 1, 1985 gnd February 24,
1986. Included were nine cases of tsrdiness snd two AWOL's after the
grievant had volunteered to work a holiday. 104 total hours of ab-
sences were involved. Only two of the sbeences subsequent to Houmell's
sgrlier sward were attributed, by the grisvant, to her back condition.
There wag no evidence presented which linked the grievant's record in
this case with her back condition. Therefors, the arbitrator stated
that the grievant’s back condition played only 2 mimor role, if any,

in thig instant casze. ™

e



Arbitrator James P. Martin, C4C-4B-D 15632

"The Service had just cause to remove the grievant for his unsatis-
factory attendance. The progressive discipline iméosed upon the griev-
ant was impressive, and thorough, running from oral warnings through
seven, fourteen, twenty-one and approximately a forty day suspensions,
with two of these as reductions from removals. [t, therefore, would be
hard to conceive how an employee can be given more notice that his
conduct was unacceptable. The grievant received every possible op-
portunity to reform his attendance, and he did not do so. The Postal
Service, therefore, had more than adequate just cause to remove the

grievant and the grievance was denied.”

Arbitrator Thomas J, Erbs, C4C-4D-D 29023

nThe arbitrator found that the removal of the grievant was for just-
cause under the prawisiéns of the Nationzl Agreement. He further
stipulated that there was a0 evidence that the grievant was subjected
to unjust, discriminatory oF disparate treaztment. The grievant was
given every opportunity to correct any probles csusing his absenteeism;
he was warned, counseled, disciplined, and cojoied, but no correction
was forthcoming despite the repeated warnings that corrective zction

was necessary for this continued esployment.”

Arbitrator Robert W. MeAllister Cic-4H-D 28875

#0n December &, 1983, the grievant wes iesped 2 Letter of Warning for
unsatisfactory stiendance.
The srbitrator denied the grievance due to the fact that the grievant

had been forewarned about her absenteeism in a previous discussion



and because he felt the issuance of discipline in this case was to cor-

rect a perceived slide into excessive absenteeism.”

Arbitrator Ernest E, Marlatt, S4C-3u-D 32671

nThe Union suggests that the Grievant has learned his lesson and should
be given a last chance. The record does not bear out this argument.
The Grievant offered no explanation for his deplorable attendance
record, nor could he showanymitigating or extenuating circumstances
whatsoever. He was given two previous opportunities to save his job
with the Postal Service by making the effort to come to work regularly
and on time. The Grievant‘s continued failure to improve his attendance
leads to the conclusion that he would not do so if given still another
chance. No employer need keep any person on the payroll indefinitely,
month after month, year after year, if that employee cannot be depended
upon to report for work regularly. There was ample just cause tc remove

the Grievant from his employment with the Postal Service."

Arbitrator Patrick Hardin, SBC-3D-D 31497

"gith a minor exception, the facts concerning the grievant's atten-
dance are not disputed. Her record was described ss the worst by far

at the Mobile Post Office, apart from a few instances involving pericésl
of pregnancy. It is enough to say that the record would fully justify
the diseipline, spart from its relstionship to the sevious iliness of
drug and sicohol addiction. The determinative guestion in this case iz
whetker the Postsl Service hss discharged its obligation under the con-

tract to sssist the grievant in the soclution of the personal probles

R



that has so impaired her work record. I conclude that it has done so
and, thus, the removal was for just cause within the meaning of Article
Xvi.

Article XXXV imposes rather limited duties on management with respect
to employees whose unsatisfactory work record is related to chemical
substance abuse. Under the contract, the Postal Service must maintain
PAR, and other agreed programs, refer employees who need and seek
referral, and see that the PAR counsellor has 'a reasonable period of
time to evaluate the employee's progress in the program.*® It is ap-
parent that management went well beyond those limited responses in
this case. A removal was rescinded. Thrity days' sick leave was
advanced for detoxification and stabilization. A second hospital
progran was found when the first effort did not succeed. The four
month period ending in April 1981 was, according to the testimony of

the PAR counsellor, adequate time to ‘evaluate’ the grievant's ‘pro-

gress®."”

Arbitrator Patrick Hardin, S8C-3D-D 31497

#] am hardly immune from the temptation to use the arbitration process
as & device to give 2 troubled employee s full, fair chance, as the

Union here has urged me to do. See, U.5.Postal Service and Masil Hand-

ters Union (Harrisy, Ne. SBM-3D.D 27987 (Hardin, 1981}, directing the

timited reinstatement of the grievent where I concluded that the full
feiv chance had not been sccorded. It must be remembered, however,

that the contract obligation is precisely the limited one described

sbove, In this case, that obligation has been more than a

Y



discharged.

1f, as the grievant testified,she is now free of drug and alcohol

use, and able to return to work, she can readily become qualified for
a preference in re-employment, see Employee & Laber Relations Manual
§873.1 et seq. [ am confident that the Union leaders and Postal Ser-

vice managers will give her every assistance in that respect.”

Arbitrator Gerald Cohen, 8 N1D-BP 4

wIt has been said many times by many arbitrators that part of the em-
ployment agreement between an employer and an employee embodies an
agreement on the part of the employee to be regular in attendance. As
a matter of fact, Postal handbooks and manuals specifically state that
employees have anobligation to be regular in attendance. The reasons
for such behavior are numerocus and obvious.

The empioyer’'s facilities must be staffed to function. The absence

of one employee must be filled by another. This can lead to excessive
overtime charges, or, if not that, at least to disgruntled fellow em-
ployees upon whom an extra burden is placed.

The situation can evolve where the extended illness of a family menber
is no longer acceptable &s an excuse for an employee’s work absence
any more than an extended illness of the employee himself will be ac-
cepted indefinitely as an excuse for continual sbsence from work., Of
course, iliness will generally be given greater toleration &2 sn absence
excuse than many other reasons, since iliness is beyond one's controel

and therefore something that, to scme extent, sust be endured. However,



the Postal Service now finds itself in a position where it can no

longer accept such an excuse for absence from work."

£

Arbitrator John P. McGury, C4C-4B-D 9270

“The grievant was issued a Notice of Removal on August 20, 1985 for being
absent without leave from July 22, 1985 through Aggust 20, 1985,

The arbitrator, upon reviewing the evidence, found the Employer had
just cause for removal. He stated that the only real defense offered
by the Union was that the Employer did not follow the principal of
progressive or corrective discipline. He stated that although he
agrees that progressive discipline usually applies to a case of this
type and that failure of the Employer to follow it would preclude
discharge, however, in this case, prsgressive discipline was not
applicable because the grievant abondoned her job. Under the cir-
cumstances, the Employer was justified in formalizing s result created

by the grievant herself.”

ROBERT D. KESSLER/CARL CAS)
(. JATIONAL BUSINESS AGENTS




DEFENDING ABSENTEEISM DISCIPLINE

Arbitrators generally hold that there comes a time when, regardless of the reasons for
absences, the usefulness of the employee has ended and the employer cannot be
expected to continue the employee on the employment rolls. There are several arbitral
standards to lock for in defending discipline for absenteeism. [f the majority of those
standards are not present, any grievance challenging the discipline is severely

weakened.

1) Has the emplovee shown an improvement since the last discipline?

This is a major consideration of many arbitrators. If no improvement can be shown,
absent any mitigating or extenuating circumstances, the grievance is lost before you
begin. If improvement is present, your chances are more favorable. :

ARBITRATOR, JOHN F. CARAWAY - S8C-3A-D 12279

“Based upon the validily of the grievant’s absences and some evidence, even though it
is not substantial, of improvement in her work aftendance, the Arbitrator believes that it
would be unduly harsh and severe fo remove the grievant.”

ARBITRATOR, ALLAN DASH - E1C-2D-D 8735

“Grievant’s attendance record subsequent fo the July 1987, ‘Grisvance Resolution’
was far better than his preceding record that led to his July 12, 19882, Notice of

Removal”

ARBITRATOR, J. FRED HOLLY - S8C-3D-D 27885

“The data supports the Grievant's contentions that his attendance improved. In fact,
over his last 14.5 months of work his average monthly absences were only one-half of
what they had been in the 10.6 month period prior to the stipulations of September 24,
1978." (Settlement date of a previous discharge.)

“The Grievant's demonstrated improvement in his aftendance record destroys any
justification for his removal. Not only did he achieve the level of improvement required
by the September 24, 1979, stipulation, he also achieved a sick leave balance and
refained such a balance af the fime of his removal.”

ARBITRATOR, JAMES M. O'REILLY - C4C4K-D 21011

“The waming was based upon & four monih review period, while the suspension was
based upon & nine month review period. During the four month period preceding the
Lefter of Waming he had approximately 181.5 absent hours, while during the nexi nine

i



ARBITRATOR, PATRICK HARDIN - 88C-3F-D 32241

“There is particularly strong justification for part of the absence for which he was
discharged. He was hospitalized for treatment of alcoholism, the disease that has been
causing his poor attendance. The National Agreement gives the Postal Service only a
fimited responsibility to aid employees who are suffering from alcoholism or other drug-
refated problems. Still, it seems inconsistent with the spirit of that responsibility —
however limited it may be — to discharge an alcoholic employee based in part on his
absence due to hospitalization for the treatment of his ifiness.”

ARBITRATOR, GERALD COHEN - C4T-4M-D 19629

“While Grievant's supervisor was aware that he suffered from diabetes, he seemed fo
have been unconcemed with Grievant’s resulting problems. Grievant was entitled fo
consideration on account of his diabetes. He did not receive the consideration that he

should have been given.”

ARBITRATOR, ROBERT FOSTER - §7C-3B-D 29170

“As bad as grievant's attendance record has been, the just cause standard as a
condition to final removal action requires management to consider mitigating and
extenuating circumstances before amiving at the prediction that grievant's unacceptabie
pattemn is not likely to alter if she remains in the employment of the Postal Service.
Arbitrator Alsher had it right in Case No. S7C-3D-D 27984 when he chastised the
Employer who “rigidly and mechanistically relies on numbers, not reason(s) behind the

numbers.”

3) FAILURE TO CONSIDER REASONS FOR ABSEMCES

ARBITRATOR, ERNEST E. MARLATT - S4C-3E-D 52588

“If mere attendance statistics were sufficient to justify the removal of a Postal employse,
then management could save handsomely on manpower costs simply by programming
a computer to issue a removal notice whenever an employee accrues a cerfain number
of unscheduled absences. But that is precisely what Arbitrator Garreit said it cannot do.
A Postal employee is not a statistic. He or she is a human being, with strengths and
weaknesses like the rest of us. Indeed, Postal employees may have more weaknesses
than the rest of us because it is the commendable policy of the Postal Service to
provide employment to parfiaily disabled veterans and other handicapped persons. i
puts a very small burden on the Postal Service fo expect it Io defermine why an
emploves has an attendance probiem and what if anything can be done fo comrect the
problem.  pufs a very large burden on the employee o find other employment once
having been removed for absentesism. Just Cause requires the employer fo lay ouf on
the table before the arbiirator the applicable Gameit Factors, not simply a list of dates on

3



months he had approximately 59.69 absent hours, which is a substantial improvement
in his attendance record. Therefore, the arbitrator felt that further counseling and
encouragement would seem to be the appropriate level to follow, in lieu of issuing a 7-

day suspension.

ARBITRATOR, GEORGE E. LARNEY - C4C-4P-D 35983

“The arbitrator concurred with the Union’s position in that if the employer attempts to
Justify imposing progressive discipline for attendance deficiencies based mainly on a
comparative basis of performance improvement from one period of time to another, it
can not ignore an interim period of perfect or near perfect attendance that occurred
between the last date cited in one disciplinary action and the first date cited in the next
disciplinary action, as it did in this instant case. The comparalive figures demonstrated
that the grievant did improve her attendance performance in the period subsequent fo
her receiving the Letter of Waming.” Therefore, based upon the record, the arbitrator

sustained the grievance.

2} MEDICAL EVIDENCE / EXTENUATING MITIGATING CIRCUMSTANCES

ARBITRATOR, J. FRED HOLLY - 88C-3D-D 27885

“The record shows that the vast majority of his absences were documented by
statements from physicians, and there is no claim or indication that he abused the sick

leave program.”

ARBITRATOR, JOHN F. CARAWAY - S8C-3A-D 18717

“There are mitigating circumstances in this case which the Arbiirator cannot ignore.
This is an employee with seven years tenure. Up to approximately three years prior fo
her rermnoval, the grievant was a dependable and reliable employes. A series of
accidents and physical problems deteriorated her work attendance.”

ARBITRATOR, PETER DILLON - C8C-4M-D 5535

“In the judgement of this Arbifrator the grievant’s absences and tardiness were for valid
reasons in most cases. In most of the incidents, medical statements supported his
absence; ear infection in one instance, teeth extractions in another instance, car break
downs with garage receipts to support his absences in several other instances. With
regard to the appropriateness of punishment for such absences, it would sesm unduly
harsh to hold that absences for such reasons deserve the severest penalty when in all
these cases a proper report-off cccurred.”
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months he had approximately 59.69 absent hours, which is a substantial improvement
in his attendance record. Therefore, the arbitrator feit that further counseling and
encouragement would seem to be the appropriate level to follow, in lieu of issuing a 7-

day suspension.

ARBITRATOR, GEORGE E. LARNEY - C4C-4P-D 35983

“The arbitrator concurred with the Union’s position in that if the employer attempis to
justify imposing progressive discipline for attendance deficiencies based mainly on a
comparative basis of performance improvement from one period of time to another, it
can not ignore an interim period of perfect or near perfect atfendance that occurred
between the last dafe cited in one disciplinary action and the first date cited in the next
disciplinary action, as it did in this instant case. The comparafive figures demonstrated
that the grievant did improve her attendance performance in the pericd subsequent to
her receiving the Letter of Waming.” Therefore, based upon the record, the arbitrator

sustained the grievance.

2) MEDICAL EVIDENCE / EXTENUATING MITIGATING CIRCUMSTANCES

ARBITRATOR, J. FRED HOLLY - S8C-3D-D 27885

“The record shows that the vast majonty of his absences were documented by
statermnents from physicians, and there is no claim or indication that he abused the sick

leave program.”

ARBITRATOR, JOHN F. CARAWAY - 88C-3A-D 16717

“There are mitigating circumstances in this case which the Arbitrator cannot ignore.
This is an employee with seven years tenure. Up lo approximately three years prior to
her removal, the grievant was a dependable and reliable employee. A series of
accidents and physical problems deteriorated her work attendance.”

ARBITRATOR, PETER DILLON - C8C-4M-D 5535

“In the judgement of this Arbifrator the grievant’s absences and tardiness were for valid
reasons in most cases. In most of the incidents, medical statements supported his
absence; ear infection in one instance, teeth extractions in another instance, car break
downs with garage receipts to support his absences in several other instances. With
regard to the appropriateness of punishment for such absences, if would seem unduly
harsh fo hold that absences for such reasons deserve the severest penaffy when in all
these cases a proper report-off occurmed”



ARBITRATOR, PATRICK HARDIN - $8C-3F-D 32241

“There is particularly strong justification for part of the absence for which he was
discharged. He was hospitalized for treatment of alcoholism, the disease that has been
causing his poor attendance. The National Agreement gives the Postal Service only a
limited responsibility to aid employees who are suffering from alcohofism or other drug-
related problems. Still, it seems inconsistent with the spirit of that responsibility
however limited it may be — to discharge an alcoholic employee based in part on his
absence due to hospitalization for the treatment of his iliness.”

ARBITRATOR, GERALD COHEN - C4T-4M-D 19629

“While Grievant’s supervisor was aware that he suffered from diabetes, he seemed to
have been unconcemed with Grievant's resulting problems. Grievant was entitled fo
consideration on account of his diabetes. He did not receive the consideration that he

should have been given.”

ARBITRATOR, ROBERT FOSTER - §7C-3B-D 29170

“As bad as grievant’s affendance record has been, the just cause standard as a
condition fo final removal action requires management to consider mitigating and
extenuating circumstances before amiving at the prediction that grievant's unaccepfable
pattern is not likely to alter if she remains in the employment of the Postal Service.
Arbitrator Alsher had it right in Case No. S7C-3D-D 27984 when he chastised the
Employer who "rigidly and mechanistically relies on numbers, not reason(s)} behind the

numbers.”

3) FAILURE TO CONSIDER REASONS FOR ABSENCES
ARBITRATOR, ERNEST E. MARLATT - 84C-3E-D 52589

“If mere attendance stalistics were sufficient fo justify the removal of a Postal employee,
then management could save handsomely on manpower costs simply by programming
a computer to issue a removal notice whenever an employee accrues a cerfain number
of unscheduled absences. But that is precisely what Arbitrator Garrett said it cannot do.
A Postal empioyee is not a statistic. He or she is a human being, with strengths and
weaknesses like the rest of us. Indeed, Postal employees may have more weaknesses
than the rest of us because it is the commendable policy of the Postal Service to
provide employment fo partially disabled veterans and other handicapped persons. i
puts & very small burden on the Postal Service to expect it to determine why an
emploves has an aftendance problem and what if anything can be done fo correct the
problem. It puts a very farge burden on the employee to find other employment once
having been removed for absenteeism. Just Cause requires the employer fo lay out on
the fable before the arbifrator the applicable Garreit Factors, nof simpiy a list of dates on
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which the employee allegedly accrued unscheduled absences.”

ARBITRATOR, ROBERT W. MCALLISTER - C1C-4H-D 26648

“The grievant was issued a Letter of Waming for attendance iregularities. In sustaining
the grievance, the arbitrator stated that the establishment of proof in iregular
attendance cases requires more than a sfalistical count of absences. The USPS fajled
to take into consideration or to make any allowance for the absences directly
attributable to an on-the-job injury, which constifuted a substantial number of the
occumences in the charge. Therefore, in view of the Service’s basic misunderstanding

of the facts involved, the arbitrator expunge the Letter of Waming.”

ARBITRATCOR, EDWIN H. BENN - C4C-4P-D 30828

“The arbilrator found that the Service had not met it's burden of proof in demonstrating
just cause for the discipiinary action taken against the grievant.

First, the Form 3871 for the January 8, 1987 absence shows thal the absence was
scheduled and was approved by the supervisor for a previously arranged doctor’s
appointment at least two weeks in advance, therefore, the January Sth date was
erroneously charged as an unscheduled absence. Secondly, the supervisor admitted
on the stand that he did not consider the reasons for the grievant’s absence, although
he usually considers that factor in determining whether or not disciplinary action of this
type should be issued. Third, an examination of the Form 3972 showed that the
grievant's record did not justify the action taken against her. And, fourth, contrary to the
assertion of postal management, the grievant did make significant improvement from
the dafe she had previously been issued a waming letter.”

ARBITRATOR, ROBERT W. MCALLISTER - C4T-4M-D 38412

‘1 am left with management's straight statistical determination that the grievant had
missed “foo many days.” This statistical tabulation to the exclusion of all other factors
associated with the analysis of an employee’s attendance record is subjective and

arbifrary.”
4y WAS THE EMPLOYEE FOREWARNED? ™

ARBITRATOR, ALBERT A, EPSTEIN - C4C4D-D 14481

“The arbitrator, upon reviewing the testimony, evidence and arguments of the parfies,
found that the grievant was never wamed or disciplined in any way about the use of
approved sick jeave and apparenily was never warmed that continued use of approved
sick leave might lead to an absent record which would justify termination, even where
the sick leave was approved. The arbitrator was impressed by this particular fact which,
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in his opinion, justified the Union's position that termination was too severe a penalty
under the circumstances of the instant case. Although the grievant did not have a good
record and deserved some form of disciplinary action, her record, under the
circumstances, does not call for or justify discharge.”

The arbitrator then reinstated the grievant but without back pay.
ARBITRATOR, HARRY N. CASSELMAN - AC-C-9603D

"Even if Butwin’s testimony is credited that Grievant did not report to him on April 1,
1976, or inform him in March that he was going to a Veteran's Hospital, ! stilf find no
evidence that Grievant was wamed after his two week penalty that any further failure to
attend as scheduled would result in discharge. Such a waming is part and parcel of

comrective discipiine.

If the purpose is to correct, waming of impending jeopardy is essential; if the purpose i3
simply to get rid of offenders, there is no way better calculated to do so than fo fail fo
wam them. But such a course of conduct is the opposite of corrective discipline, and
amounts to a calculated method of effectuating termination.”

5) PROGRESSIVE DISCIPLINE
ARBITRATOR, MATTHEW W. JEWETT - ADS-772-D

“1 cannot imagine Postal management being a party to a “Mexican Standoff.” Either
management is in control of the situation or it is not. In this case, it appears to have lost
some control. Furthermore, it acted improperly in the extent of its suspension of the
Grievant because part of that suspension was predicated on consideration of a leffer of
waming on March 14, 1978, which was subsequently reduced fo an official counseling.

As to its overall action, if acted properly.”

ARBITRATOR, G. ALLAN DASH - AC-E-28, 291-D

“The Arbitrator would be quite disposed to sustain the Postal Service’s discharge action
in this case were i not for that portion of Agreement Article XVI which reads, “...a basic
principle shall be that discipline should be corrective in nature, rather than punitive.”
The parties to the present Agreement have regularly ulilized a comrective discipline
system, in absentee cases, that is progressive in nature, advancing (with some
variations) from counseling through written wamings, short-term and long-term lavoffs

and, finally, to discharge if all else fals.”
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6) LENGTH OF SERVICE
ARBITRATOR, WILLIAM HABER - AC-C-24-902 D

“An employee of three and a half decades ought to have some credit for a long term of
tenure. The Arbitrator does not disagree with the Postal Service when it states in its
brief that senionly does not provide immunity from discipline. Nevertheless, he is of the
view that the mere fact of having worked for 34 years, of having been recognized as a
competent person with supervisory skills, of having been used as a supervisor on a
temporary basis, of not having used up all of his sick bank - all of these factors on the
favorable side should simply not be set aside. Whether the grievant is eligible for the
retirement benefits which are vested and whether he has, in fact, applied for retirement,

as was reported, is not of special importance.”

ARBITRATOR, A. HOWARD MEYERS - $4C-3W-D 24090

‘Here there is agreement that Mrs. Williams was a good employee until the recent
development of altendance problems. With eighteen years service her record shows,
as the supervision concluded, she had provided acceptable performance; her
unscheduled absences included only one AWOL. | have stated above that the
testimony of Supervisor Crews is confradicted by his notation in the removal letfer that
grievant had informed him of family problems and related car problems. In my opinion
she is a responsible person whose long seniority standing should have received more
consideration and weight in these circumstances.”

ARBITRATOR, ALLAN WEISENFELD - AC-N-19,355D

“Given the grievant’s length of employment with the Service and the fact that she has
regained her health, | believe she is entitled to another opportunity.”

7) EXTENDED ABSENCE CONSIDERED “ONE INSTANCE”

ARBITRATOR, GERALD COHEN - C8C-4H-D 11676

"Many industrial absence-control programs, with which this arbitrator is familiar, would
hold that Grievant's absences from April 21 to October 9 constituted only two absences,
even though they tofaled 81 days during that period of time. These absence-control
programs define an absence as an absence occurming for one reason, regardless of the
number of days involved, 5o Jong as the days of absence are consecutive, The theory
behind this definition is that the person is only absent once because he or she had not

refurmned fo work fo start a new work peniod.”



8) ERRONEOUS CHARGES

ARBITRATOR, JOHN E. CLONEY - C1C4H-D 32741

“In view of the fack of a discussion and in view of the fact that the grievant was charged
with unscheduled absence for periods in which she had previously been granted leave,
and charged with absence for period during which she had, in fact, not been absent

The grievance was sustained.”

8) SICK LEAVE NOT EXHAUSTED
ARBITRATOR, ALAN WALT - C8C4K-D 13252

“In those cases where an employee has nof exhausted eamed sick leave, however, it is
necessary to carefully examine the parficular facts of his or her case in determining
whether there is a reasonable probability of regularity in attendance for the future. It
must be remembered that accumnulated sick leave is an “eamed” benefit... . In view of
the employer’s right to require verification of employee ilinesses, there must be a strong
showing in support of removal establishing that an employee wh has not yet exhausted
all earmned sick leave offers little prospect of regular aftendance in the future.”

10) AUTOMATIC DISCIPLINE AT SET NUMBER OR %’s.

ARBITRATOR, ROBERT W. MCALLISTER - COC-4D-D 139

“There is, however, a substantial distinction between chronic, excessive absenteeism
and situations involving occasional and infrequent iliness. Nelson explained fo the
Arbitrator that he had no responsibility to iook at underlying reasons(s} for an absence if
it is unscheduled.” According fo Neison, once an employee is deemed unscheduled, it
will be used against the employee. It is evidence Nelson has described a "no fault”
abisentesism policy which mandales discipline at sef numbers of absences regardiess of
legifimacy. This is not the system promulgated by the United States Postal Service.”
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UNITED STATES POSTAL SERVICE
475 L'Enfant Plara, SW
Washington, DC 20260

January 5, 1981

Baniel B. Jordan, Esqg.

Attorney at Law -

“American Postal Workers Union,
AFL-CIO

817 14th Street, NW

washington, DC 20005

) Re: E. Andrews
Washington, D. C.
ABNA-0840

Dear Mr. Jordan:

On November 14, 1%80, we met "to discuss the above-captioned
grievance at the fourth step of our contractual grievance
procedure with regard to disputes between the parties at .
the national level. ‘

The matters presented by ycu, as well as the applicable con-
tractual provisions, have been reviewed and given-careful

consideration.

Bt iscue in this case is whether the Cleveland, Ohio post
office has adopted and enforced a policy whereby emplovees
vzing sick leave in excess of three percent of their sched-
uled hours will be disciplined.

During our discussion, several points of agreement wer
reached. They are: :

1. The USPS and the APWU agree that discipline
for failure to maintain a satisfactory
attendance record or "excessive absenteeisn®
must be determined on a case~by-case basis
in light of all the relevant evidence and
circumstances., :

Z. The USPS and the APWU agree that any rule
setting 8 fized amount or percentage of
sick leave usage after which an employee
will be, as a matter of course, suvtomatbi~
cally disciplined is inconsistent with the
Wational Agreement and applicable handbooks
and manuals.
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3. The USPS will introduce no new rules and
policies regarding discipline for failure
to maintain a satisfactory attendance
record or “"excessive absenteeisam”™ that are
inconsistent with the National Agreement and
applicable handbooks and manuals.

The above constitutes our national position on such matters,
we do not agree that a three percent policy as stated in your
grievance has been implemented in the Cleveland, Ohio post

office.

The Union bases its argument on several factors. First,
they feel that the content of several internal management
memos clearly indicates that a three percent rule was
implemented. In my review of the said documents, I do not
£ind such clarity. Further, the authors of the documents
say they had no intention of establishing a three percent
rule for individual attendance. Their concern was a three
percent reduction in the sick leave usage for the entire

office.

Second, the Union has presented affidavits from several
employees who attest that they were told by their :
supervisors and/or in step one grievance proceedings that if
they used more than three percent sick leave they would be
disciplined. The supervisors referred to have all submitted
statements stating that they did not tell employees that
there was a three percent rule,

Third, the Union states that the nunber of disciplinary
actions taken with regard to excessive sick leave usage
substantially increased after the memos were written.

Though numbers were quoted, no documentation was submitted.
The Cleveland office has submitted substantial documentation
that certainly indicates that if a three percent rule was the
policy, it was not being enforced. _The Cleveland staff o
surveyed the attendance records of over seventeen hundred
employees. Over 559 employees in that number had used more
than three percent of their sick leave during the period
January 1980 to July 1980, but were not disciplined. These
statistics certainly belie the extence of a three perceat
rule, Management acknowledges that there has been increased
emphasis on attendance, but not based on & three percent
rule. o

Motwithstanding those listed items to which we can agree, it
i our pesition that in light of the fact gircumstances of
this case, no policy teo discipline émployees who used mors
than three percent of their sick leave existed in the
tleveland post office.
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It is further our opinion, that no definitive dispute exists
between the parties concerning the contractual provisions
for the administration of discipline with regard to faxlure
to maintain satisfactory attendance,

Sincerely,

; . ' M
bert L. Eugepe
Labor Relatiy s Department






@ Was 2 thorough investigation completed?

Before administering the discipline, manage-
ment must make an investigation to deter-
mine whether the employee commiited the
offense. Management must ensure that s
investigation is thorough and objective.

This is the employee’s day in courrt privilage.
Employees have the right to know with rea-
sonable detail what the charges are and ' ¢
given 2 reasonable opportunity to defend
themselves before the discipline is initiated,

© Was the severity of the discipiine reason.
ably related to the Infraction itself and In
Hae with that usuaily edministered, 2
weil as to the seriousness of the employ-
ee’s past record?

The {ollowing is an example of what arbiive-
tors may consider an inequitable dixcipiine:
If an instalfation consistently lsues S-day
suspensions for 3 particular offense, it wouid
be extremely difficult to justify why an em-
* gloyee with a past record similar o that of
other disciplined employess was issved o
30-day suspension for the ame offense.

There is no precise definition of what esiab-
fishes 2 good, Tair, or bad record. Rezsonable
judgment must be used. An employee's
secord of previous offenses may never be

ig



8.
8.

DOCUMENTATION / INFORMATION REQUIRED FOR
PROCESSING ABSENTEEISM GRIEVANCE

A copy of the issuing supervisor’s request for disciplinary action.

Notice of charges.

Copy of grievance seftlements and/or current status of any grievances filed in relation
to any element of past record cited in disciplinary notice.

Absence analysis Form 3872 (including 30 day period following a removal notice).
3971(s) for absences cited in charges.

Reasons for each absence.

Any medical documentation submitied to support absences.

Any existing local attendance guidelines / policies.

Copy of document with concurrence signature (if it exists).

10. 3972(s) of other employees under the same Eséuing supervisor's jurisdiction if

disparate freatment argument is used.

11. Supervisors attendance / discipline record if relevant and cited as disparate

argument.

12. Supervisor's 2608 (step one grievance summary).

13. Grievant's clock rings for any date a “discussion” took place i grievant denied a

discussion was held (for PSDS offices).

14. Copy of your information request form.

15. Any offers of settlement at step 1 or step 2.

16. Memo of interview with supervisor that issued the discipline. Interview Is o

A. Determine “what actions were taken to improve attendance before requesting
discipline.”

8, Ask for dates, times of discussions, where held and what was discussed.
(If they reference discussion in ‘A’ above )

C. Go over each absence and inquire if supervisor knows why grievant was off.

D. Name of concurring official.




17. Development and incorporation into the official grievance of ali arguments
including mitigating or extenuating circumstances, e.g.;

A. Due Process Arguments:

. No pre-disciplinary interview (Pre-D) EL-921.

. No review / concurrence by higher level authority (Art. 16. 8} )
. Expunged, expired, or unadjudicated discipline cited as element of past record.
. No proper 10/30 day notice.

. Supervisor had no authority to settle.

Failed fo provide veteran’s preference rights.

. Discipline was not progressive.

. Delay in issuing discipline, considerable time between last absence and
issuance of discipline.
. No consideration to reasons for absences.
*Also, a set number or % which results in automatic discipline.
. Invalid or erroneous charges (not just “typo’s”)
. Number of absences or % of absenteeism within average for office.
) E}_aparate treatment (similar situated employees).
. Substantial improvement since last discussion / disciplinary action.
. Absences mostly related to same illness / injury.
*L.egitimate/Bonafide iliness supported by Med. Doc. which discipline cannot cure.
|. Absences related to specific ailment / injury which is temporary in nature, e.g.,
broken hones, pregnancy, flu, eic.
* Long period of absences for surgery, efc., vs. short-term sporadic absences.
J. Transportation problems of temporary nature.
K. Absences caused by unusual circumstances beyond grievant’'s control.
L. Job related injury absences (legitimate, not “alleged”).
M. FMLA absences (legitimate, not “alleged”).
N. Family problems, e.g., single parent, divorce proceedings, death of family
member, sick child.
0. Participation in EAP, AA, or other similar program.
P. Scheduled absences / attempted scheduled absences.
Q. No "pattern” of sick leave use - no evidence of abuse. Absences not connected
to N/S days.
R. No AWOL charges - All leave has been approved.
S. Long periods of satisfactory aftendance in employment history.
T. Grievant on OTDL and/or volunteers for holidays.
U. Employvee has sick leave balance, using S.L. at a rate less than what is
earned.
V. No previous discipline for absentesism {suspension, removal cases).
W. Part day absences (shows attemnpling to work even i sick).
X. Long-term employment {removal cases).
Y. Satisfactory 7 good work hisfory, awards, commendations {removal cases),
Z. Attitude of emplovee toward job.

:z:m'ﬂmo O W NGO bW -






