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UNITED STATES POSTAL SERVICE  — — "T27¥ icin
475 L'Enfant Plaza, SW P e - g
Washington, DC 20260 P 3

April 10, 1986 . ' o

Mr. William Burrus AUV S
Executive Vice President
American Postal.Workers

Union, AFL-CIO

817 l4th Street, N.W.

Dear Mr. Burrus:

This is in reference to your March 12 letter and our earlier
correspondence relative to a-Merit Systems Protection Board
(MSPB) Opinion and Order directing that the Postal Service
compensate a Mr. Frank F. Black, Jr. and other Postal Service
employees who testified at the MSPB- hearing in the appeal of

-the removal of Alfred D. Maisto.

As we indicated in our recent correspondence pertaining to
this matter, Mr. Black and the other Postal Service employees
who appeared as witnesses at the above-mentioned hearing

were compensated in compliance with the MSPB Order. With
respect to your guestion @s to whether the Postal Service
intends to compensate emp cyees in future MSPB cases as was
done in connection with the Maisto case, please be advised
that guidance to the field is being developed. Once
developed you will be provided with a COpY.

Sincerely,

wWilliam Downes
Director

Office of Contract Administration
Labor Relations Department
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American Postzl \Workers Union, AFL-CIO
817 14th Street, N.W., Washington, D.C. 20005
Wiltiam Burrus
Executive Vice Presidens:
1202 842-424¢
March 12, 198¢
Naronal Executive Board : i
Moe 2., Presucer: .
Witiam Bums Dear Mr. Downes:
Eaecuiive Wice Prescemn .
Al ' This is in further regard to our exchange of correspondence
Tromas A Nert on the subject of payment for expenses in MSPB cases.
iosziai Rewuons Orector . :
Kennem © Wison Your response of March 11, 1986 does not address the
Suecsr. Clent Drision principle issue of USPS policy and whether or not it is the intent
:gg;;:g;e of the Postal Service to pay the covered expenses in future MSPB
o : cases.
Comad A Ress
Cuectr, MVS Datuon :
Samuer The wording of your letter of March 11, 1986 suggests that
Cnectar, DM Drvon the employer intends to gomply with the Board's decision only as
Xen Lewer it applies to the "Maistd" Case.

Dweczor, Mar Margier Datsion

Please respond and advise me whether or not the Postal
Service intends to modify postal policy and/or regulations where
necessary to assure compliance with the Board decision. '

Regioral Coordirators
Rayaeil R Moore
Wesie™ Regon

James P Wiilamms Since/r‘ Ty,

Central Regron

Pup C Frwmeung, Jr ,//

Easiem Regon h

Neai vacearo .'f/ . “’J /W(/Ar
Nerneasieern Regon }'Iﬂ 1 1 aITI .BU TUS 3 .

Arcrue Sasoury xecutive Vice President
Soutnem Region

William J. Downes

Director .

0ffice of Contract Administration
Labor Relations Department

United States Postal Service

475 L'Enfant Plaza, S.W.
Washington, D.C. 20260

WB:mc




107R

ARTES vnsr,,
/ o
Ot
US.MAIL

P——
Prrwenvs

+ UNITED 5,
* PAN IS D

UNITED STATES POSTAL SERVICE
. 475 L'Entant Plaza. SW
Washington, DC 20260

March 11, 1986

Mr. William Burrus

Executive Vice President

American Postal Workers
Union, AFL-CIO

817 l4th Street, N.W.

Washington, D.C. 20005-3399

Dear Mr. Burrus:

This is in reference to your letter of February 24 concerning
a Merit Systems Protection Board (MSPB) directive. 1In the
letter, you asked to be advised as to whether the Postal
Service intended to comply with the directive from the

MSPB as it relates to reimbursement for witnesses appearing
at an MSPB hearing.

We have looked into this matter. There was an Opinion and
Order issued by the MSPB on August 6, 1985, in the case of
Frank F. Black, Jr., a Poital Service employee who testified
at the hearing in the appéal of the removal of Alfred D.
Maisto, an employee of the Santa Ana, California, Post
Office. Information received as a result of our inquiries
into this matter disclosed that Mr. Black and other witnesses
involved in that case have been compensated in accordance
with the MSPB Order.

Sincerely,

() B

Williag/J. Downes
Director

Office of Contract Administration
Labor Relations Department
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niPestal\Werkers Union, AFL-CIO

Wiltllam Burrus
Eaecutrve Vice Presigent
1202) 842-42%6

Nanorat Exeiit. e Soarg
Nr B, Fronzem
Wdm Surrdy

EamcLive Ve Frensem
Onugas T b oo
SmtislareT rosuier

Toawnay A Ml

1GANA ol s Dieclor

. Kerver © 2ison

2t Cerw Camion

il % encay
SHeqDr Meiemance Dvision
Semakc A Possy
Siedter ANS Trovon
Samue! Ansenon
Cnetwr ST Divuon

Ken Lenes
Theqor Mad Hang & Dvision

Aegiorai Coore ~aton
RaCEIR Noore

W eie™ Segron

Laren PO A
Cenitd Fegon

Prug € Fo=ung. Jr,
£aviem Regon

Nea' Vaccaro
fomieasien RE;—M

S0 Sarury
SCiuitat™ Fegion

(i

817 14th Sueet N.W., Wasnington. D.C. 20005

February 24, 198¢

Dear Mr, Fritsch:

The Postal Service has recently received a )
directive from the regional director of the Yerit
Systems Protection Board regarding reimbursement for
witnesses appearing at MSPB hearings. The director
ordered compliance .in the following areas:

1. Witnesses must be reimbursed for time spent
testifying. :

2. Witnesses must be paid for travel %time and
expenses incurred by the actual
transportation.

3. Witnesses testifying during non-duty hours are
entitled to overtime he/she would have
recefved had he/she worked in their regular
position thag day.

4. MWitnesses must be compensated for time spent
waiting to testify.. ‘ )

-

Please advise of USPS intent to comply with this
directive. : " .

Sinceredy, ,

RV
ﬂ/ "4’./(/?%/%/5
¥11iam Blrrus,
xecutive Vice President

Thomas Fritsch /
Lssistant Postmaster General | .~
Labor Relations Department
United States Postal Service
475 L'&nfant Plaza, S.W.
Washington, D.C. 20280

WB:mc




wroucners: threatening reprisal;
and violating the provisions of a
policy letter by allowing
employvees to disconnect hot line

_ clamps from an eneryized circuit

without permission.

The presiding official held that
the agency had not proven by a
preponderance of the evidence
that the appellant submitted a
false travel voucher or that he
threatened reprisal and
retaliation. He held that the
remaining charges were proven
and sustained the removal,
holding that the penalty was not
bevond the bounds of
reasonableness for the sustained
charges.

However, the Board found,
under the circumstances of this
case, that the penalty of removal
was beyond the bounds of
reasonableness for the sustained
charges. The Board found that
the appellant proved

circumstances which substantially

abated the potential seriousness
of the sustained charges. The
Board also noted that the
appellant had no prior record and
performed his duties satisfactorily
and dependably. Thus, the Board
found the appellant to
demonstrate considerable
potential for rehabilitation.
Accordingly, the Board found a
60-day suspension to be the
maximum reasonable penalty, and
so ordered.

In re Alfred D. Maisto
SF07528411054COMP
August 6, 1985

This case arose from a claim by
a witness who testified in Maisto
v. United States Postal Service,
MSPB Docket No.
SF07528411054, that the agency
had not properly reimbursed him
for appearing.

The presiding official, citing 5

" C.F.R. § 1201.34, ordered the

agency to ensure that all the
witnessés who testified at the -
hearing were in official duty
status at the time, and that they

" were properly compensated for

the period of time beginning when
they left the agency to travel to
the hearing, and ending when
they arrived at their place of
employment after being excused
from the hearing by the presiding
official. In response, the agency
argued that it interpreted this
regulation to apply only to the
actual time spent testifying, not
the time spent traveling and
waiting to testify. The agency
informed the Board that it
“respectfully declines to comply
with your Order, unless or until
you cite appropriate authorities in
support of your interpretation of
the aforesaid CFR section.”

The regional director responded
with an order citing statutes and
the Federal Personnel Manual
which supported the presiding
official’s order, found the agency
to be in noncompliance and
ordered compliance within seven
days. When the agency responded
22 days later, it said that its
practice wag to pay testifying
employees ; though they were in
a duty status only when the
testimony took place during the
employee's tour of duty. It
argued that this witness had
already completed his tour of
duty for the day in question.

In its analysis, the Board noted
that since the agency agreed that
it must reimburse the witness for
time he spent testifying, the issue
was narrowed to whether he must
be paid for the other time.

As the regional directed noted,
5 U.8.C. § 1205(b){3) requires that
witnesSes subpoenaed to Board
hearings be compensated in the
same manner as those subpoenaed
to United States courts. That
manner is set out at 28 U.S.C,

§ 1821(b) which states that
witnesses are to be paid for travel

. ~ 107D

time time as well as ... any time
during such attendance.”
{emphasis added).

However, the agency’s main
argument was that the Board
lacked jurisdiction, since the
agency argued that it was not
covered by the Civil Service
Reform Act of 1978 and that the
Board only has jurisdiction over
preference eligibles with a year of
continuous service.

The Board found the agency’s
reasoning erroneous, stating that
its jurisdiction over the appeal
was undisputed and the assertion
of that jurisdiction included .
authority to conduct a hearing .
and to govern the presentation of
witness testimony where it is
required for proper adjudication.
5 U.S.C. § 1205{a){1). It went on
to say that 5 U.S.C. § 1205(al2)
was meant to confer on the Board
a broad grant of enforcement
power. Kerr v. National
Endowment for the Arts. 726
F.2d 730, 733 (Fed. Cir. 1984).

Moreover, the Board has the

authority to prescribe regulations
necessary for the performance of
its functions. Consequently, the
Board said it had the authority to.
prescribe regulations concerning
witness fees and to enforce the
Postal Service’s compliance with
an order or decision regarding
witness fees. .

" The Board said that where, as
here, an employee of a federal
agency, including an employee of
the Postal Service, is a witness at
a Board hearing during his non-
duty hours, he is entitled to
overtime pay he would have
received had he worked in his
regular position that day.

The Board ordered the agency
to place the witness in official
duty status for the travel time to
and from the hearing, any time
spent waiting to testify, and to
compensate him for such time as
well as expenses incurred by the
actual transportation.
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courts of the United States shall be paid "for the time
necessarily occupied in going to and returning from tne
place of attencance at the teginning and end of sucn
atlencance or at any tme gunng such attendance.”
(Emohasis added)

The Board's Jurisdiction

The agency's main argument. however, is that the Board
lacks jurisdiction in this matter. The Posta! Service, itargues,
is not covered by the Civil Service Reform Act (CSRA), and
the Board only has jurisdiction over preterence eligibles witn
a vear of continuous service. Tie Postal Reorganization Aci
(PRA}. 39'U.S.C. § 101 et seq.. exampted the Postal Service
from caverdge of all federal laws except as soacifically notec
at saction 410(b) of Title 38. the agency argues. As a result.
the agency asserts. neither 5 U.S.C. § 6322. 5§ US.C. §
2105(a}. nor the Federal Personnel Manual apply to tne
Postal Service. and the Board has no jurisdiction to impose
these witness fee laws and regulations on the Postal Service.
in support of this argument. the agency cites Hall v. U.S.
Postal Service, [MSPB DA07528210720 (01/25/85), 85 FMSR
5049]. where the Board held, inter afia, that pursuant to the
PRA. federal labor laws are not applicable to the Postal
Service absent a specific provision in the PRA or otner
statute.

This reasoning is erroneous. The Board aiso stated in
Hail that Postal Service empicyees who are preference
eligibles as defined at § U.S.C. § 2108(3) and who have
completed one year of current, continuous service in the
same or similar positions, see 5 U.S.C. § 7511, are entitled by
statute and regulation to appeal to the Merit Sysiems
Protection Board. Mr. Black was a witness at the hearing of
an appeal filed by Mr. Maisto, a preference eligible Postal
Service employee. The Board's jurisdiction over that appeal
is undisputed, and the assertion of that jurisdiction inciygdes
the authority to conduct a hearing and to govern gthe
presentation of witness testimony where it is required for
proper adjudication. 5 U.S.C. § 1205(a)(1). The Board,
therefore, clearly retains jurisdiction over matters which
arise during the processing of an appeal over which the
Board has jurisdiction.

In this case, the witness compensation issue arose
during the processing of such an appeal. As such, it is a
matter which the Board has the authority to hear and
adjudicate pursuantto 5 U.S.C. § 1205(a)(1). As a result, the
Board has the authority to order any federal employee or
agency to comply with any crder or decision issued in
accorcance with section 1203(a)(1) and to eniorce
compliance with such an order. § U.S.C. § 1205(a)(2).
Section 1205(a){2) is meant to conferuponthe Boarda broad
grent of enforcement power. Kerr v. National Endowment for
the Arts. 726 F.2d 730, 733 (Fed. Cir. 1984) [84 FMSR 7001].
Moreover, the Board has the authority to prescribe such
regulations as may be necessary for the performance of its
functions. 5 US.C. § 1205{g); 5 U.S.C. § 7701(j).
Consaguently, the Board nhas the authority to prescribe
regulations concerning witness fees and to enforce the
Postal Service's compliance with an order or decision
regarding witness fees.

yWhiie the Postal Service i correct that 5 U.S.C. § 6322
and ihe FPM sections governing its implementation are not
appiicable 10 .the Fostal Service,.it is ‘not correct in its

contention that it is complying with the Board's regulation, 5
C.F.R. §1201.33. We interpret our regulation as other federal
agencies have interpreted it, to require that ‘agency

employees who testily at Board hearings be- properly

compensated for the time necessarily occupied in going to
and from the place of attendance. Where, as here, an
empioyee of a federal agency, including an employee of the
Postal Service, is a witness at a Board hearing during his
nonduty hours, he is entitled to overtime pay he would have
received had he rendered service in his reguiar position with
the agency on that day. This interpretation is consistent with
the purpose of 5 U.S.C. §§ 1205(g) and 7701(j) and with the
Office of Personnel Management's instructions to other
tederal agencies whose employees testify in Board
proceedings. Cf. FPM, Ch. 830. subch. 10-3. The Board'’s
interpretation of iis own reguiations is entitled to great
deterence. Udall v. Tallman, 380 U.S. 1, 16 (1965).

Accordingly, the agency is hereby ORDERED. to place
Mr. Black in official duty status for the time spant in transit to
and from the hearing, and any time spent waiting to testify,
and to compensate him for such time as well as for eXpenses
incurred by the actualtransportation to and from the hearing,
Satisfactory evidence of compliance with:this order shall be
submiited to the Office of the Clerk of the Board within ten
days of the date its issuance. If evidence of compliance is not
submitted. the agency shall supmit the names of the officials
responsible for its continued noncompliance and show
cause why sanctions pursuant to 5 U.S.C. § 1205(a)(2) and
(d)(2) and 5 C.F.R. § 1201.184 should not beimposed agains
them.*

' QOriginally captioned Maisto v. United States Postal
Service, MSPRB Docket No, SF07528411054, [85 FMSR 1563]
this case arises from a claim by a witness from the Postal
Service in Mr. Maisto's appeal that the agency had not
properly reimbursed him for appearing as a witness at Mr.
Maisto’s hearing.

2 The presiding official apparently intended to cite 5
C.F.R. § 1201.33, which provides: ’

Every federal agency shall make its employees
available to furnish sworn statements or to
appear as witnesses at the hearing when
requested by the presiding official. When
providing such statements or testimony,
witnesses shall be-in official duty status.

3 The actual reimbursement for the time Mr. Black
spent testifying is a matter of some dispute. Mr. Black
maintains that he has not been paid anything. The agancy, in
a later submission, states that it offered Mr. Black the
opportunity to file a claim for reimsursement for mileage and
the time he spent testifying only. but that he declined. Mr.
Black has submitted evidence that he filed for reimbursement
for those expenses plus his time spent traveiing to and from
the hearing and wailing to testify, and that his claim hadbeen
denied. It seems that no actual payment has been made, but
that the agency agrees that at lzastsome comgensationisin
order.

« 5U.8.C. §1205(a)(2) provides that the 3oard nasthe

" authority 10 order any Federal agency or emgloyeetocomply

un
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