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7.2.B. Position Paper and Grievance Guide

7.2.B. In the event of insufficient work on any particular day or days in a full-time or part-time
employee’s own scheduled assignment, management may assign the employee to any available work in
the same wage level for which the employee is qualified, consistent with the employee’s knowledge and
experience, in order to maintain the number of work hours of the emplovee’s basic work schedule.

234.31 ELM  When a full-time employee is regularly scheduled every workdays to perform the work
of two separately defined positions in two different grades, the employee is placed in the position of
the higher grade. The duties of the lower grade position, while included in the work assignment,
represent extra duties in relation to the official position and do not affect the pay grade of the emplovee.

234.32 ELM When a full-time employee is regularly scheduled on intermittent workdays to perform
the work of two separate positions in different grades, the employee is placed in the position in which
more than 50 percent of the time is spent. If the time is equally divided, the employee is placed in the

higher grade position.

It has been management’s position that cross wage level assignments within the clerk craft
are permitted without restrictions. Any time management deemed it necessary; clerks
could be assigned to any other clerical job. The union’s position, however, is that the
contract does not permit unrestricted assignments across wage levels, and
assignments within the same wage level can only be made under the criteria set forth
in the National Agreement. Specifically, under Article 7.2.B, there must be insufficient
work in the employee’s own assignment, the work must be in the same wage level, the
employee is qualified, and the work is necessary to maintain the hours of the basic
schedule. (The assignment is defined as the regularly scheduled duties and responsibilities
of the employee’s duty assignment). Management is required to meet these four standards
when making assignments within the same wage level.

In almost every instance, management assigns employees across wage level only because
there 15 a shortage of employees in a section, rather than to maintain work hours or
because of insufficient work in the section that the employee regularly works.’

There are two primary goals for the union in pursuing this issue:
¢ The conversion of level 4 automation jobs to level 5. The language of the agreement

and of ELM permits mixed wage level assignments for regularly scheduled work.
Regularly scheduled for our purposes would be defined as one or more hours each day.

* 1t should bz understood that if the level 5 or 6 employees have regular scheduled sssignments that incorporated automation
duties, then no grievance would be appropriate Scme clerical job assignments, will have lower Ievel duties Heted as part of the
b description, so 2 careful review of job description will be necessary
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The union has also supported the creation of negotiated mixed wage level assignment
to secure higher level jobs.

Stop management’s unilateral application of 7.2.B. There is a difference between cross
wage level assignment and same wage level reassignments. Same wage level
reassignments are permitted under limited circumstances under Article 7.2.B, whereas
cross wage level assignments are covered by Article 25 (temporary higher level
assignment) or Article 37 (when the lower level work is included as part of the duty
assignment). Specifically, Article 25 applies to temporary higher level assignments in
the immediate work area and not to the regular assignment of employees across wage
levels. The USPS would rather pay higher level for some of the work hours, rather than
create a higher level job to cover all the hours of work.

Implementation

The following grievances should be filed:

(1
Level 5/6 assigned to level 4
work on routine basis

File Article 7.2.B. violation.
Remedy: cease and desist,
level 4 OTDL paid. Have
level 5 job posted with the
automation duties.

Objective:

Have level 4 positions posted
as level 5/6 positions with
automation duties as regular
part of daily assignment.

(2)
Level 4 assigned to level 5/6
work on regular basis.

File under Article 19 (234.31
ELM) that the employee be
placed in the higher grade
because of mixed level duties.

Objective:
Have existing level 4 job
changed to level 5/6

3)
Employees  assigned  to
different assignments in the
same
wage level.

Determune 1f criteria of 7.2.B
have been met. If not, file for
OTDL in the section where
they are reassigned.

Objective:

Employee normally works
bid assignment and protects
integrity of section defined by
local LMOU.

(1)

For the instances where higher level clerks are assigned to lower level duties, the

overtime remedy is the penalty management will pay for working higher level clerks who

do not have lower level (automation) duties as part of their assignment.

This penalty is

hoped to be the incentive for posting the higher level position with the lower level

{(automation} duties.
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(2)  The regular assignment of clerks to higher level assignments should provide no
problem as far as documentation and argument of the case. These cases should be
relatively straightforward with the remedy being ranking of the assignment at the higher
level. One of the remedies discussed earlier is that management will post level 5 positions
with lower level duties. This can be accomplished in a couple of ways. Level 4 positions
can be simply be reposted as level 5, or as lower level positions become vacant the
positions are posted at the higher level. The goal is the creation of higher level bid
assignments so creative solution and bargaining would be appropriate.

(3)  The key to winning the grievances filed on employees assigned to the work with the
same wage level, but to different assignment is establishing that there is not an instance of
insufficient work that triggered the reassignment of a clerk. Mail or volume counts,
overtime records, and work hour analysis can best show insufficient work. Another tactic
may be to shift the burden to management by making the assertion that clerks were
reassigned although there was sufficient work in their scheduled assignment. Remember,
however that it is still the union’s primary responsibility to provide proof of a contractual
violation.

Arbitration Cites

There are several arbitration awards that could be used to support the union’s core
argument m a 7.2.B. case. This argument is that the agreement does not permit the
assignment of work, within the craft, across different wage levels, unless the work is part
of the employee’s own assignment (bid or regularly scheduled duties). Additionally, the
National Agreement does not permit unrestricted reassignments in the same wage level.

Arbitrator Bernard Cushman, E7C-2E-C 41567, Harrisburg Pa.

In this case, level 5 and 6 clerks were assigned to work in the automation unit. The
arbitrator concluded that:

Even where the heavy/light workload criteria of B and C are met as a Jactual
matter there is another express requirement that the work assigned must be in
the same wage level. This express limitation is a mandatory requirement and
is not satisfied by the payment of the same wage level rate. This requirement
mandates work in the same wage level, not pay in the same wage level. The
words used are the objective manifestation of the parties’ intent. If the
parties had intended to refer only to rate of pay they could have said so.

He goes on to state in the same decision that,
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It is therefore unnecessary to determine whether there factually existed
a light/heavy workload situation. Even If that were true the exceptions
in B and C do not apply in the absence of an assignment to work in the
same wage level

He went on to award the OTDL mail processor employee who would have
heen called in to work, for the equivalent hours that the level 5 and 6

employees worked.

This arbitrator deliberation is set along side the language of the ELM.
Section 243.41, which states,

Regularly Scheduled to Two Positions on a Daily Basis

When a full-time employee is scheduled every workday fo
perform the work of two separately defined positions in two
different grades, the employee is placed in the position of the
higher grade.

It is important to note that the language of 243.41 does not distinguish the
amount of time that is spent on the lower level assignment. The only
requirement is that the work is done on a daily basis.

Other arbitration awards that will be helpful in presentation of your case are:

Arbitrator Richard I. Bloch, Esq., A8-W-0656, 4/7/82
Arbitrator Richard Mittenthal, H8C-2F-C 7406, 8/23/82
Arbitrator Andree Y. McKissick, E7C-2D-C 16376, 11/21/92
Arbitrator James J. Odom, G94C-1G-C 99018632, 5/28/99
Arbitrator Robert B. Hoffman, H94C-1H-C 97117557, 2/17/99

Under 7.2.C, during an exceptional workload period, employees experiencing 2 light workload in one occupational group
may be assigned to the work, in another occupstional group if 1 is in the same wage leval Since the clerk craft only has one

sccupational group {elerk), this language will not apply and should not be cited in any clerk grievance.
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Job Evaluation

Bargaining Unit Positions Covered by a National Agreement

234.22

234.3

234.31

234.32

234.33

234.34

235

ELM 15, December 198G

The following factors do not affect the position evaluation:
a.  The incumbent’s knowledge, skilis, abflities or previous position title.
b.  Designation of the roster from which the employee will be selected.

Criteria for Evaluating Mixed Assignments

Regularly Scheduled to Two Positions on a Daily Basis

When a full-ime employee is scheduled every workday to perform the work
of two separately defined positions in two different grades, the employee is
placed in the position of the higher grade. The dufies of the lower grade
position, while included in the work assignment, represent extra duties in
relation to the cfficial position and do not affect the pay grade of the
employee.

Regularly Scheduled on Intermittent Days in Two Positions

When a full-ime employee is regularly scheduled on intermittent workdays to
perform the work of two separale positions in different grades, the employes
is placed in the position in which more than 50 percent of the time is spent. i
the time is equally divided, the employee is placed in the higher grade
Regularly Scheduled on intermittent Days to More Than Two
Positions

When a full-ime employee is scheduled on intermittent days to perform the
work of more than two pasitions in different grades, and less than 50 percent
of the time is spent in a single position, the total work assignment of the
employee is separately defined as a position and ranked in an appropriate

grade.

Regularly Scheduled to Perform Work in Two or More Positions
in the Same Grade

When a full-ime employee is regularly scheduled to perform the work of two
or more positions in the same salary grade, the employee is assigned to the
positicn in which more than 50 percent of the ime is spent. if the work is
evenly divided between two positions, or if less than 50 percent of the time is
spent in a single position, the work assignment of the employee is separately

defined and an appropriate tile is assigned,

Appeals

Employees with positions covered by a collective bargaining agreement may
grieve the salary ievel, fitle, or identification of therr positions through the
Agreement's grievance-arbiiration procedures.
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REGULAR ARBITRATION PANEL

In the Matter of Arbiiration 3
betwesh ; GRIEVANT: Clrge Aotijon
UNITED STATES POSTAL SERVICE ; POST OFFICE: Barrisburg. PA
and ; CASE NO.: ETC-2E~C 41587
AMERICAN POSTAL WORKERS UNION ;
AFL-CIO ;

BEFORE: Bernard Cushosan, Esg.. Arbitrator

APPEARANCES:

¥or the Poxztal Bervioce:
Luke Sheridan. Lsbor Relaiipns Representative

For ihe Union:
Hike Gallagher, National Business Ageni

Piace of Hearing: Harrisburg, Pennsyivania

pate of Hearing: Maroch §, 1882

AMARD

The Postal Service violated Articies 7 Section 2 of the
Agreement on November 10, 188D and November 15, 1880 when they
sgsigned Level & Distribution Clecks-Huchine HPLSHM Operators and
Level § pistribuiion Clierks to the OCR/BCS areas to perior® the
dutieg of Level 4 Mail Frocessor. The Postal Service and the
Union shall review the Ovartime Desired 1ist fpr Hovember 14,
940 for Mail FProcessors faval 4 and determins whieh aEployess

would haves besh called in ta perform the 1% houra of work




performed by Level 5 Distribution Clerks on that date. These

employees shall bo compensated at the epplicablie overiime rate

for the I8 hours of work. The pariies shall roview the Overtime
Dosired List for November 16, 1880 and the Non-scheduled lList of
¥ajl Processors Level 4 and deiernipne whioh enployees would have
been called in to perforep the 68 hours of work porforaed by Level
6 Digtribution Clerk~Hachine on that date. These employecs shall

be compensated at the applicable overtime rate for the 88 hours

of work.

pated: May 16, 1932 Bernard Cushman, Arbitrator




In the Matier of Arbitration:
Botween

UNITED STATES POSTAL SERVICE 3 GRIEVANT: Class Action
} .
and jy POST OFFICE: Harrisburg, FA
)
AMERICAN POSTAL ¥ORKERS UNION ) CASE NO.: E7C-2E-C 41567
AFL-CIO )
¢ AN {

AHBITRATOR: Bernard Cushman, Esq.

APPEARANCES:

For ths Postal Service:
Luke Sheridan, Labor Relations Representative

For the Union:
Mike Gallagher, Hational Businesa Agent

STATEMENT OF THE CASE

This onss arose under ithe 1987 Hational Agraemgnt. A
hearing was bheld ri Harriceburg, Pennsylvania on Marph 5, 1882,
Both partice wore afforded full cpportunity Lo preszent svidence
and te cxamine and oross-examins witnesses. foave was granlsd
tp file brisis postmarked April t7, 1982, Briefs timely
posimarked wei® repaived on April 20, 1892, The entire raecord

hase been carefully considared by ithe Arbilrator.




THE 1SSUE
The parties stipulated the issve to be:

Did Managemont violate the express provisions
of Article 7, Section 2 aof the Collsotive
Pargaining Agreenent on Novenber 10, 18680 and
November 15, 1880 when they assigned Level &
Pistribution Clerk~Hachine, MPLSM Opermtore
and Level & Disiribution Clerks 1o Lthe
OCR/BCE ares to perform the duties of Lavel 4
Majl Procezsor? JI! so, what shall the resedy

be?

RELEVANT CONTRACTUAL PROVISIONS
Article 3. Hanagdement Rights

Tho Empioyer shall have the exclusive right, subject to
the provisions of this Agreesent and consisetent with
appiicable lavws and regulations:

A, To direct employees of the Employer in the
porformance of official dutiesn:

B. To hire, promote, iransfer, sspsign, and
retain exployvees in pogitione within the Posilal Service
ant! to suspend, Jdemote, discharge or take other
disciplinary acltion sgainat such employees;

c. Fo maintain the efficiency of the opsrations
entrusgted to it:

b. To determine the methods, means, and
personnel by which such operations are to be conducted;

E. To prescribs & uniform-dress to be worn by
jetier carriers and other designated employees: and

F. To take whatever actions mey be necessary io
earry cul its mission in easergency gitustions, i.e.. an
anforescen circumsiance or a combination of
pircumsiances whioch callis for immediate action in a
mitusiion which is not expectsd to be af & resourring

nature.
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Seption . pefinition and Uss.
A. Regular Worik Force,

The regular work foros shall be comprised of two
‘eategories of enmployees which are as follows:

1. Fuil-Time. Employess in this ocategory shall
be hired purxusnt to such procedures as the
Employer nay eptablish and shall be ansigned
to regulapr sohedules coneisting of five (87
eight (8) hour days in & seprvice week.

2. Part~Time. Employvees in this ocategory shall
be hired pursuant to suoh procedures as the
Employer may establish and shal! be mssigned
to regular schedules of less than forty (40)
hours in & aervice week, or shall be
svailable townonknxlaxibia.houxa”au-assiﬁued
by tbe Employer during the course ol &
servioe wesk.

B. Supplemental ¥ork Foroe.

5. The supplemrental work torce shall be
comprised of casual emrployses. Casunl
emplovees are those who may be utilized as a
jimited teoerm supplenental work foroe, but may
not be employed in lieu of roll or part-time
enployeses.

2, puring the coursc of & gervioce week, the
Employer will make every effort to inRurs
that qualifjed and availsble pari-time
flexibie employcos are utitized at the
gtraighi-time rate prior to nssigning such
work to casuais.

3. The numbsr of casuals who aay be employed in
any period, other than December, shall not
cxooed 5% of the total numsbser of enployees
povered by thia Agreement.




4., Casunls are limited to two (2) aninety (8503
day terme of casual omployzent in a calendac
vear. In addition to such employment,
canuals may be reemployed during the
Christmns peried for not sore than twenty-one

{21} dave.
Scolion 2. Employment and Work Assignments

A. Norwally,., work in different orafie,
occupationa} groups or levels will nol be cosbined into
ene job, However. to provide maximom foll-iime
enploymeni and provide necessary flexibility,
management may establish fujl-time schodule assignmenis
by inciuding work within different crafts or
occupational groups after the foilowing sequential
actions have been taken.

1. All available work within eaoh separate craft
by tour has been combined,

2. work of differen! crafte in the same wage
ievel by iour hss been combined.

The appropriate representatives of the affected Unions
will bo informed in advance of the reasonz for
establiehing the combinalion full-time assignments
within difforent orafts in mocordance with this

Aritole,

B. In the svent of insufficient work on any
pacticular day or daye in a full-time or pari-time
employoe's own scheduled assignment, mansgensnl way
aseign the employce to any avaiiabie work in the same
wage level fTor whieh the empioyee ip qualified,
consistent with Lthe omployos’'s knowledge and
pxperience, in order to maintain the number of work
hours of the employee’s basio work schedule.

c. During esxceptionally heoavy workload periocds
for one ococupational group, emplayees in an
occupational group experiencing a {ight workload period
may be asgigned to work in the same wage ieval,
commensurgte with their capabilities, to ihe heavy
workioad area for such time as management detsrmines

neceRsary.
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Section 2. Grievance Procedures — Siops

Step 2:

(e) Any seitlement or withdrawal of e grievanocs in
giep 2 shall be in writing or shall be noted on the
standard grievance form, but ehall not be 2 precedant
for pny purposs, unjese the parties specifically BD
agree or develop en agreement to dispose of futurse
gimilar or ralated problewms.

seotion 4. Arbitration
A Genaral Provisgions

8. All deciejons of an arbitrator will bs final
and binding. All declsions of arbitrators
shall be limited to the terms apnd provisions
of this Agreemant, And in no evenl may the
iferms and provieions of this Agreement be
altered, apended, or wodified by an
arpitraior. Unless otherwise provided in
this Articls, sli ocosts, feosn and expenss
charged by an arhitrator will be shared
egually by the pariies.

article 37, Clark Cralt

geption i, Dofinitions

B. Duty Assignment. & sst of duties and
cespongibilities within recognized positicns reguiarly
scheduled during specific hours oaf gauty.

CONTERTIONS QF THE PARTIES

The Union conlends that the assignmenti of ihe ftevel 8 HPLSH
opersiors and ievel 5 Distribution Clerks to perfora the duties
of Level 4 Hait Prooessor in ihe OCH/BCS smres vinlated the
provigions of Articls 7, Sectjons 2 B and C because iha work

agpigned was not within ihe same wags level. The Union aaserils
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that the 8 employees assigned by the Postal Service to the
OCH/BCS work hed not received the training reguired for such work
and thersfore were not qualified for such work. Thereforse
according fo the Union the sssignments did noi meet the
requiremenis of Ariicle 7, Sections 2 B and C that the eaployees
be qualified. The Union further contends ithal the eaployecs
asgigned {o the OCR/BCS work were in éifterent.ocoupational
groups and levelis from level 4 Mail Processors who normajly
perform the tasks connected with the feeding and operation of the
OCR/BCS equipment. The Union asserts that the key requirement for
inira~creft assignrents is that the work musi be in Lhe same wage
jieveif. The limitations of 2 B andfﬁ of Article 7 apply to intra-
craft cocupational groups and/or wage ievels. The Unions says
that ite position ie supporied by several arbiltrators inoluding
decisions of arblirators Mertin, MecAllister, Kiein, end others..
The Union asserte that ihe use of the prefix 2315 by
wanagenent to dasignaie pertain Position Desoriplions is noi
meaningful. These are entirely different wage levels and
position descriptions. Each prefix is not = definition of an
ovcupational group. Indeed the prefix attaches to difterent
crafte ae well ne different wags levels. The Union furihsr
states Lthat there were many alisrnative positions avaiisble to
which the Posisal Service could assign saplovees in the sase wage

javel, & repoures which Lthe Postal Bervice falled 1o availl ilsell




of in order to furnish work for MPLSH employees and pistribution
cierks who might pot otherwise be needed. i

The Union. denics that any practice existed io support the
sepignment of employces on o lLemporary besis to work in a lower
wage level in violation of Article 7. The Union contests the
testimony of Petricia Dller as o am ora! agreesent to pormit
gsuch assigneents nx not worthy of belief and saye ihat any
atiompt bY managenent to make such assignments has always been
the subject qf a grievance inciuding one filted by Oiler herself.

The Union states that in eny pveni Article 7 ig clear snd
unambiguous end may not bo modified by & murky and undocorented
cisim of prior practice. '

The Union further states that the management failed to make
sn evidentiary showing that there wasg jnsufficient work or an
axirn homvy work jond on the dates in guesilon. The Unton also
contends that this ciaim by the Postal Service wak pot raised in
ihe grievante procedurs.

The Union nsserts ithat other cvontractual provisions were
available to the postal Service if in faoct jt found that it had
smpioyed too many LSH Opersiors and cites provisions for
excessing under Artisls 32. The Unjon secks 88 & ronedy Lhs
payment of overiims for the hours worked by the LSH eaplioyoes L
aii persons who ghould have bsen Fiven ihe work performed by

shore Level & and 5 Clerks.




The Postait Service contends that Articie 7 does not apply to
intra~oraft assignwenis., The Service asweris thal there ars no
occupational groups in the Clerk Craft and cites severat
arbitration decisions in support of its contention., The Postal
sorvice contends furthsr that thers has been a practioe to make
such assignnents and fthatl such sssignwents have been commonpliace.
The Postel Service also points to the testimony of Patricia Cller
ithat theo Union orally agreed some two years sgo that suoh
agsignments where the LSM employees continued to receive the
higher level of pay while pecforming the lower level assignuentis
were satisfactory. The Postel Service states further that sven
i? the asrbitratoer finde that Article 7 applies, Lhe recaord shows
ihat there was a [ight workload for the LSM employees and the
worklaad in the OCR/BCS area was beavy. The Postal Service
contends that as long as those permenently assigned Lo s higher
jevel position do not gei paid fess when working on a lowsr level
job, there is no violation of Articie 7. The wage ievel is
ment ionod only to prevent payment of A lower wage level to higher
level employees.

The Portwml Service contends that the LSH empiloyees were
qualified 1o perfors the OCR/BCS work they did perfors. The

tenting provigion of the gualification siandards for Mail

pronessors apply only to full-time szsignments to that position.

fipnlly, the Postal Servics chjecis Lo any consideration by the

srhitraior of Union Exhibits § iheough 190 on the grouvads ihai




Article 15, Sectiom 2 Step 2e& prohjbits the use of setileneonie or

withdrewal of = grievance in Step 2z as a prepedeat for any

pusrposge.

gzscu S10 FiN
1. Background

This case involves two grievances filed by the Union
alileging that on November 10, 1960 the Posiml Servioce violated
Article 7 by ussigning two pari-time fiexible Level §
Distribution Clerks to work in the OCR/BCS work area for sight
(8) hours when three Level 4 Hail Processora on the Overtime
Desired lisi ware available. The second grievance allsged a
violation of Article 7 when Lhe Postal Service assigned seven
tevel! G Distribution Cierks to work eight (8) hours or = full day
in the OCR/BCS work area when Mail Procossors employess were
available who could have beon assaigned to pecfors those duties.

The pariies stipujated ceriain packground fapts., It wes
stipulated that on Novembes 10, 188D, on Tour-s st the Harrisburg
pPort Office, menagemont assigned part-time flexible Level &
pistribution Clerks, Dun Paris and Dawn Lantzy. io work & hours
ar & full day in the OCR/BCS work ares which iz ihe Job of &
lLevel 4 Hail Processor. Thers wers ihres (3} lLeval 4 Mail
processors on the overiime dogirsd List svatliable to be calied in

for wyeriine Lo work these dutices. (8. Oarl, 4, Faks, 8.

sehicrhitanns, @0 Wovenbac 15, 1880, on Tour 3 ati the Harrisburg
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Post Office, Mmnagement apsigned seven (7) Level 8 Disiribution
Clerk Machine, MPLSM Clerks; Sherry V¥ede, Robin Smith. Craig
Hoyer, Tom Reidinger, Sharon Miller, Kim Veir mad Dale ¥Werniz to
work & hours or & full day in the OCR/BCS work aree whioch is the
job of a Lovel 4 Mall Processor. Agalin there were five (5) Levet
5 Majl Procossors on the overtime degired list; T. McCullough,
J.R. Keliy, B. Lesh, R, Meyers, C, ¥Villiamws and/or additional
Mail Processors noi on the pvertime desired iist who wore non-
goheduled and could have been anssigoed to perfork these duties,

It wag further stipuiated that at the Harrisburg Post Office
the woekly part-time flexibie clerk schedvied mapignmenis are
posled tha preceding Wednesday prior {o the service weok, vwhich
rung frowm Saturday through Friday. Management is notl precluded
from changing schedules a8 posted as desired. Normally full-time
regular clerks scheduled assigoments are dictated by the bidding
prooedures oontained in Article 37, which assigns the employee to
a “huty Assignment” (ese Articie 37, Ssotion, I, B).

Finally. i{ was stipuiated thai of ithe nine cleriocai
employees utilized {n Level 4 meil processor positions on the

daies of November 10 and November 15, 1880 only five (5} had
taken the ON 450 examination.

Roger Lemnah became the Prezident of the Loca) Union on
Novembor 4. 1980, Previously he had been & Local Union steward
ar afficer sinog 1878. Lemnah teptified ihal Foelad Servige

vistationg of ihs prohibition againel crossing Crafl linsg ar




wage levels begen zhortly after the previous loocal Union
prosident, Gene Deaven, died on May 31, 1880. The Union through
Lemnah introduced a geries of exhibits, Union 1 through 10, over
the objection of the vosta! Service. These exhibits were Jabeled
apg Step 2 apswers. The Postal Service objeoted to the exhibits
on tho ground that they were seltlements within the moaning of
Article 15, Step 2{e). Tho Postal Service also objected Lo Union
Exhibite 2 through 10 on the further ground that the Step 2
anewers were dated after November 10 end 15, the datos of the
alleged viclations.

The Arbitrator received the exhibits subject io a
dotermination as to ihe weight, if any, to be given atter receipt
of the briefs to be fijed on April 17, 1982, It further appeared
that some of Lhe grievanoo dispositions contained in Union
Exbibits ! throvgh 10 had been appealoed to arbitration by the
Union ae Lo those elemente of the Step 2 disposilions sdversee to
the Union.

The Arbitrator susteins the cbjsction of the Postal Service
to Union Exhibits 3 through 10 and has sfforded them no weight.
Article 16, Step 2{a) provide thati & sesitiement of a grievanoe in
Step 2 shail not bo "a precedent for any pUrpoRe” . ¥hite 1%t is=m
arguable thai a 3iep 2 decision may be distinguishable fros &
setilemont, a guestion whiok I lsave apen, rthe resoiuiions hars
appear to fall wilhin :he area of “settiepenis” as the term ia

nssd in Avitois 15, tign Z{el.
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Lemnah testified further that Management had not essigned
Leval 5 or Level 5 clerks 1o the OCR/BCS Operation prier to the
time these grievances arvse. Lemnah stated that clerks could be
assigned outside their wage level when such iasks wore exprocely
gtated as part of their duties in their job or position
despripiion. The only time, acvording to Lemnah, there couid be
any variance would be for an act of God, euch ms a flood, which
ccourred in 1972, or mn emergency such as ihe United Parcel
Service strike in §876. Flexibility is &]lowed to Management as
to ihe assignment of part-time flexibles to hours and unscheduled
dayg or tours but no guch flexibilily, claimed Lemnuh, is
permitted for crossing Craft lines or wage leveie. According 1o
Lemnah, mall processing is a2 forn of distribution only in that
the OCR/BCS machines dietribute mail. Such machine diastribution,
giated Lemnah, is not within the job desoripliion of manual
Gistribution. IHe further stated that the trend in mail
processing has been ic wove Irom mechanizaticon on the LSM
machines Lo automatjon on the OCR/BCS wachines.

pennis Mumna, Geoeral Supervisor on Tour 2, testified that

ithe trend in wail processing is to move from amechenization to

sutomation. The sutomation involved in thig case involves Lhe

Optional Character Reader (OCR) and the Rar Code Sorter (BCS).
There is 8 ilwo-pAss aysiem. The firgt step soris 1the mail to
carrier by sequence and eiiminates clarks who formerly did that

work, The mecond aslep soris the mail Lo carvier in walk ssquanoe
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apd eliminatos the casing duties previously performed by

carriers. HMumsa testified that he regarded these processss a8
form of distribuiion. The letier sorting mechine sorts 36,000
pleces por hour with & crew of 7. The OCR/BCS operntion
processes 36,000 pieces of mail in one hour with a crew of 2.

Mumma teetified further that he had been inforned by
Managoment that there was an sgrosmont with the Union whereby L8H
clerks could be used on the OCR/BCE Dperation to fiti any necods.
With regard to the jnstant grievances, Mumma ptated Lthat he had
canvassed all of the LBM olerke on Tour 3 and asked if Lthey wcre
wiliing to work on the OCR/BCS Opsration. Those who responded
affirmatively would be used as nceded. They wers Lrainsd and
bocame qualified. According to Humma, if this iype of assignment
couvid nol bave beon made, the OCR would have remainsd idle.
with regerd to ihe Novenber 10 and November 15, 1980
assignments, the workioad on Lhe LSM was light and the workload
ror the OCR was heavy. Mumma testifjsd furither that aconsistenily
with the objective of using automation to the extent possible,
ine LSM and pistribution Clerks who had agreed to work on the OCR
Operation were assigned io mest the heavy workload and puid the
ratle of ilheir Level B or 5 position wags tavel. Humms stated
that these asoignments were made at the tiass of & sgignificant
decreasse in wail volume for ths LSH,

vumms teslified furiber that LSHM clerke had been aszsignesd

aii miong Lo work of the pouch rack. the lotter casse and ths bell

o —
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without objection by the Union. All that was done in ihe inslant
cases was 10 mseign volunteers to follow the mail.

Mumma Bl1so stated ithat there is no cocupetional group in the
Clerk Craft.

patricia Qller, & witnesa oanlied by the Postal Service, s
currently an LSM Clerk. She had been a Union Officer for sone
twelve (12) years. Oller was Vice President for about eight (&)
years, and from HMay to November of 1930 was Acting President.
Aocording to Ofler, the then President of the Local, Gepne Deaven
and she aitended » mecting about two years ago with Supervisors
pPai Donabue and Harkins concerning the small amount of work being
given to the part—time tisxlbie@ end the LSHM orews on Tour 3.
The part~time flexibles were receiving only 15 to 20 hours of
work per week., The problem was discussed, and sccording to
Olier, it was sgreed that in order to equalize hours for all the
employees, thce LBM peopie wouid help out on the OCR/BCS Opsraiion 1
on & volunicer basis, snd in turn the Level £ OCR people would be :
allowsd to work at Level 5. Level 6 and Level 5 Clerks would do
Level 4 work, but be psaid their normal position rate of pay.
Oller stated that Supervisor Mumma and sho went 1o gach LEM crew
and obiained volunteers. None of the velunteers nged would
replace any OCR employees.

Olf{er testifled tucther ihai in November 1880, al the limes
involved in ths instant grievance, there was a tight workioad on

the 1.8M and a heavy worklicad on the BB, She stated that is the
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pest, when an OCR enployee was injured, a Levsl % would
subatitulie and thesre never had been a problems. Bhe further
stated thet there were no ocoupational groups within the Clerk
Craft.

Otler simted further that if an empioyee did not gccept the
assignament he could grieve, rnd in order to pvoid ﬁn Unfair labor
Practice charge, ghe would file n grievanco &ven though she did
not bolieve that the grievance had serit.

On cross examination, Olier denied any bimss. She stated
that she was & political adversary of the incumbont Union
prepident. &he conceded that she had no documentation to support
her tesiimony of an agreemonti with management or the history of
the crossing of wage levels over 8 two Yyear perfod. She stated
further that in her experience & clerk can work anywhere he or
she iz needed, and thet was B past praciive. Bhe conpeded that
sne filed grievancss which ghe believed did not have perit, but
did so to clear vp the docketls and to avoid an Unfeir Laboy
Practice charge of failure to represent.

Jim Frantz is the Union Representative who filed the instant
Erievance. He iesiifiod thal the trajning records do noi suppert
Muama ‘s testimony, that iha Level § and 5 annlovees who were
assigned on Noveaber 10 and November 15 to OCR Operalions wers
previcus!¥ trained to do that work. The parties stipulated that
inese omployees In fant raocsived 2ithet intormal or on-the— job

training. Foreal training javelvez some Lhros houes of waiohing
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videos concerning the operation of ithe sachince ajong with safety

ingtruction.

2. Conclusions

The Posial Service contends thet the jimitations upon
assignments of across crafis contatnod in Articie 7 do nol apply
to intra-craft assignnenis. The Postal Service cjted ssaveral
arbitration decisions whioh it views as holding ihat intre-oraft
agsignaents are not within the purviow of Article 7. These
decisions sre by arbitrators Moberly, HMariatt, Goid and Zumas.
The Union introduced decisions by Mertin, McAllister, Klein,
1eWinter, Mectiury, Deen, and MeConnell which in the view of Lhe
Union hold ihat Article 7 ix applioable to intra-oraft
agpignments.

Ve begin of courees with the text of the agresment. Articls
3 of ihe Agroemont, the managoment rights clause, does afford the
pogtal Service the right to assign vmployces but that right is
subjeot to lhe provisions of the Agreement. The guestion to be
decided is whethor Article 7, Sections 2.B and C do restrict the
managenent right to assign so as to precludes the asg ignments hare
in dispuie. 4t the outsei it is imporimni to nole that Section 4
of Article 7 deais, es stated in the caplion, with “emp joyment

and work assignmentis” {gupplied).

paragraph A deals with the comabination of work from

d:fferunt orafts. This provizien appllies iIn sffent to the
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egiablishnent of a regutar full time and perpanent assigoment.

On the othor hand Paragraphs B and C apply to temporary
assignments for one or more days. Paragraph A as demonstreted by
the teaching of Case No. A8-¥W-0656 decided by Arbitrator Blioch
and Case No. B8C-2F-C 7408 decided by Arbitrator Miitenthal
enables the Postel Service to do sowething it conld nol alherwise
do, namely

cross craft lines or ccoupational groups or levels lines to
oreate a job. According to Arbiirator Bloch, there is a&n
~inherent presoription” ageinst crossing craft lines, and
septions B and C provide "the employsr with certain limited
flexibility in the face of pressing circumstances”, in the view
of the Arbitrator the purposes of such limited flexibility is to
help ihe Postsal Service Lo meet the guarantees of 8 hours a day
and to maximize full time empioyment. The prosoription ageinst
croseing crafi lines ie sbundantly olear. It seems equally clear
from Lhe text of irticle 7 that asasignments crossing oooupational
group linem are prohibited excepl under ihe criteris contained in
B and C. The text of Article 74 also expressly inoludes "wage
jevein”. Thus Seciion 4 listy wage lpvwels asz o third cetegory
coordinate with arafis and sooupationa] groups. tinder B and € it
is provided that temporary sssignmenis myuzt be in the =zame wayge
jevel. The “inhereni prosumption” would appear 1o apply to wage
tavelz ag wsll as to orafis or onoupational group lewvels.

Otherwise [he terss wage favel would ba gpupsrflupus. Thie view




is confirmed by a review of the arbitration cases cited by the
parties. Arbitrator Martin held in Case No, CIT-4-C 25824 et sl
that oross assignments under B and € epply to occupational groups
and levels in the maintenance crafi, Arbitrator McAllister in
cass No. C4&T-4%X-C 8083 held where ihe Postal Service sspigned &
tevel & Elecctronics Technician to perform Level 1 cleaning dulies
every Fridey, such pesignment was precliuded by Artiole 7, Seotion
2 because that provision applied to work in different
cccupational groups or levels. In Case No. C4T-4KkC Arbitrator
McAllistsr found that work sssignmentis in the maintenance craft
scrogs ocoupational group linor are prohibited if not in the zame
wage tevel despite the provision for higher teve!l pay in article
25, In Casec No. C4T~-4J-C 38251 Arbitrator Klein followed the
decisions of Arbitrator Martin and MoAllister and held that the
assignwent of MPE mechanics teo perform BEM work was prohibited as
a croesing of occupationsl groups in the absence of e showing of
insufficient work in the MPE claguetfication. In Case No. E7TT-2F~
¢ 8857 and 11287 Asrbitrator Dean stated ihat "in a number of

subsequent awards (citing cases) reviewing arbitrators have
soncluded ihat the principies envnoiated in the Bloch end
Mittanthal awards appiy with equal force to instances in which
1the Service would Oross seoupaiional geoup or Job lovel
noundaries”. Arbitrstor pean wenti on to say “In thie case. the
sprvice hag advanced a number of arguments by which it seaks to

svoid the applionriion af Asriicte 7. The Service assaria, Tor
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exsmple, that Article 7 applies only to full-time ezsignmonts and

not Lo temporary assignmenis pf ihe type at issus here.
Additionally, the Service contends that Article 7 applies only Lo
cross-craft assignments and not 1o mssignments within a craft
even though thoy may trenseend cccupational group boundaries.
Finally,., the Service alludes to ite vontral mismion of providing
efficient, cosi effective service through ths most productive
atilization of available pereonnel, Each of thess arguments heas
peen addressed In ons or more of the above-cited arbitration
awards and, in each case, they have, both singly and in
combination, boen rejlected As sound justificatjons for avoidance
of the Service's obligations under Article 7.7

In Cese No. E41-2ZB-C 528, Arbiirator LeWinter, the Postal
service assigned a volunteser Electronic Technicimn Level 8 to
perform work noranlly performed by an MPE Level 7. Arbitrator
tevwinter found the assignment improper and in confliet with
Article 7. In Case No. C4V-4K~C 18077 Arbitrator McGury stiated
sl page 5 "We find & clear intent Lhat the parties, in 7.2,
sntended Lo prohibit combinations of jobs across ocecrtain inira-

crafi lines a8 well ag inlar-srafi linas.”

in Case Ho, N7C~1W~C 3484 Arbiirailor HeConnell held that the

assigneent of a Postal Servics Data Site Techniocian to Lhe
workcoom floor to perfofa manusl distribution duties was impropsy
and violated Articls 37, Secliocn ay .33, Be further staled thatl

“11 iz peceszary if r2Bove from considerablion 2% the puilssi Lhe
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Postal Service reliance on Ariiole 7 Sectiom 2.C. This part of
ithe Nationsl Agroement permiis management to assign employess
experiencing a light workioad lo an area which iz experiencing a
heavy workload. The asgignment, however, musl be within itho sane
wage level. Mr. Hoath, and clhers gsimilarly siiuated, were Level
6. but were assigned to work at Leve! 5. This section of the
National Agreemeni also uses the words "exceptionally heavy work
jordt.~ Neither the documents nor the argunment of the Postial
Service indicate that the workioad in manual sorting of flat mmil
wag "oxcoptipnaliy heavy.~ Overiine epparenlly was needed on &
fairly regular basis in mail proceasing. The sssignmont of Heatlh
and others to mail processing wag not coniracivaliy proper under
the terms of Artiole 7 Section 2.C.°

in Case No. E4C-2B-C 7845 Arbitrator Ables held that the
asgignment On 8 OGS shet bagie of two employees to perform tha
nackup timekesper job violated ths Agreement. Neithor of these
employees was & timekoeper.

The Pesial Service seekse to distinguish the above—refarence&
ceses because in most of thom the dispute involved the
mnintepance craft and srticle 38 conlains m definitfon of
pocupslional group in the mainitenance craft. Howevar the
decisions by Arbiirators MeConnell and Ables did not invoive

maintenance empioyess. Furthermors, 28 asteted above, ihe

ianguage of Articte 7 includes wage tevpls as well ase

spoupsiional groups. Ye born then Lo Lhe 8568 sited by Lhs
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Postal Service. The decision by Arbvitrator Gold deals with the
astablishment of & néw position and is not applicable to Lhie
cnse. The decision by Arbitrator Mober!ly involved the payment ot
higher fevel pay to a lower level Markup Clerk for perforuming
Distribuiion Clerk lLevel 5 dulies. However, the cages was
Jitigated with regard to a claim by the Union ihat Article 7.2.8B
prohibited Lhe assignwent becauvse of z differonce ib the wage
Jeveis. Arbitrator Moberly rejected the Union's cieim on the
retionele stated at DEg® & of his cpinfon "To combine the work of
each crafi, it scems Lo the Arbitrator, would require that the
wark of differeni occupation groups and levels within the crafi
be combined, regardless of whether the work is in different wage
jevels. This would seem to indicate an intent to allow work in
different wage levels within esach craft, when necessary io
preserve full~time employmeni.” Aocording is Arbitrator Moberly
~-1f Articie 7.2.A is to make sense, then Article 7.2.B must be
construed to requirs that work be in the same wage lJevel when the
pasignment is betweon different crafts, but not when the
ssaignment 18 within the sane craft.” {(Page 7). That rationsle

proves too much. If that position wers corrsct ihere wouid bt ne

neoed for 7.2.B. and 9.%.0. Moreover, 2.A. appiies to a full time
job while B and T apply to ilenporary assignaenis.

The Postal Bervico also sites the decision of Arbitralor
Mupriall, Cass Neo. S4C-3a-C 2888%2. That decision holds that the

Union must demonsirale in order Lo supporl 2 olais of viotation
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of Article 7 that the employees involved belong to separate
Arbiirator Marlatt slaled that "The Union

occupational groups.
had the burden of proofing that & Remp Clerk and a Transf{er Clerk
at the Airport Mail Facilily belong to separate “ocoupational
groups.” The fsct that these employees have differing duties and
quatifications does not establish the fact that they are in
soparate ocoupniional groups. For all the Nationa] Agreement
indicates, ail Clerk Crafi employees (unlike Maintenance Craft
employees covered by Article 38) are part of a single
occupational group).” The Arbitrator further held that since the
Union had failed to prove Lhat & Ramp Clerk is a member of a
different occupational group then the Transfer Clerk, the

sssignment of Ramp Clerk duties to a Transfer Clerk did not

viclate Article 7.2. The dootrine jnclumio unijus exclugic
alterjus is & recognized canon of coniractual construction.

However, in the view of the Arbitrator that canon does nhot

conirol here. There is another canon of construciion to the

effect that in the interpretation of the Agreement the coniract

muet be road s a whole. The Mariatt decision overlooks the tern

“wage levels” in Article 7. That term constitnies & separate
category in Ariicle 7 and amay not be read out of the contract.

The Postal Service slse citeg s decislon by Arbiirstior Zumas
case No, E4C-2E~C 3635 which held thal Administirative Clerks

could be ueed io perform mail processing duties on a lemporary
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10-wpek assignment. In thal case the Union did not allege a
violatton of Article 7.

Thus Lhe aerjority of the arbitration depivions reviewed
herein support ilhe conclusion that inira-craft assignments are
within the purview of Articie 7. I so held.

The Postal Servies contends that even it ihe Arbitrator
tindz that Article 7 applies, a heavy worklond/} ight workload
gituation existed during the period in which the challenged
assignmentis were made and therefore the Service metl the criteria
contained in 7.2.B and C. That contention ia without merit,.
Even whers the heavy/light workioesd criteria of B end C are ast
as & factual matier there is another express requirement in that
the work assigned must be in the same wage level. This expressa
timitation is & wandatory requirement and is not satieficd by the
payment of ihe same wage level rate. This requirement mandatles
work im the rame wage level, noi pay in the saae wage tevel. The
words ovsed are the objective manifesiation of Lhe parties’
intent. If the parties had intended to refer oniy to rate of pay
they could have said so. This conclusion is supported by the
decision of Arbitrator Mittenthal in Case No. HBC-2F-C 7408. In
{hat case, which involved ihs cressing of crafis, 8 HMail Handlsr
tevel 4 was assigned Lo Level 5 Clerk Distributton duties and
paid at Level § for ihe time during which he perlormed such
dutims. Arbiirator Mitisniha! siated "This disagroement sugdgestis

shel the partica have sonflipting ideas ag 1o the soaning of Lhe
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torm ~in ihe same wage level.” A careful review of the post-
hearing briefs, however., shows no such conflicot. The Fostal
Service’s brief (page 7) states that "Article VII, Sectlion 2B...
ig concerned with lg;gngl, day to day work assignments...” Iis
brief recognizes that a "iateral” move involves going from one
job to another “in tho sams wage fevel.” That is the Union’s
reading of VII~-2-B as well.” Arbitraior Mittenthal then went on
to suy that it follows that the protested Hail Handler did not
make s “lateral” move on July 27, 1980, that he hence was not
apsigned to & Job “in the same wage fevel®, and that Managenment
has not been able to justify itws cross-crafl assigoment under
vIi-2-B.” It i therafore unnecessary io delermine whether
thers factually existod a light/heavy worklosd situvation. Even
if ihat were true the exceptions in B and C de noti apply in the
absence of an assignment to work in the pame wage ievel.

The Fostal Service also points to an alleged oral agresment
with the late presideni of the Union, Gene Deavon, io the affecl
that utilization of higher level clerks in the OCR/BCS operation
was eatisfaclory so long as the higher level clerks were paid at
the higher level rato and took the assignment voluntarity. The
seostimony 88 to the alleged oral agreemenl came from Pairicia

piler who at ithe time wes Vice Preaident of the Vniocn. Az sei

forth sbove, she claimed thati the oral agresment was reached
petween Deaveon, Lhe President of ithe Union, and hersslf and

nenwhue spd Hewking of Mznagement. [Dsavon i3 deoessaed nnd




- 285 -

neither Donohue or Hawkins testified. Oller moreover conceded
that when Acting President after Deavon's death, she had filed n
grievance which disputed the assignment of LSH Operalors to
perform OCR/BCS duties. I find on the basis of this patent
inconsistency and my obsorvation of Oller ez 2 wiltnese that zhe
was not credible on thia point. Rer explanation that sho Tiled
such & grievance for the purpose of clearing the dockels and to
avoid a clatm of failure to represent is not persussive, The
evidence in this record as Lo practice is inconclusive and while
there may have been other assignments of a simtlar nature of
those involved in the instant case which were noit challenged by
the Union there also appears ic have been some grievanges filed
by the Union. 1 do not find any waiver by the Union of i{is
contractual rights. The arbiirator finds that on the basis of
the entire record, the Postal Service violated the provisions of
article 7.2 B and C. The arbitrator is eware of and semnsitive Lo
the Postsl Service's need for efficiency end ecoonomy. However,
the Arbitrator does not sit. as so often been snid, to dispense
his own concept of industrial justice. Fidelity to the contraot
ig the Arbitrator’s obligation. Here the contract compeis lhe
resuplt resched.

There remaine ihe gussiion of Lhe remedy. The Union soeEs

the payment cf overiime io Mail Processors who were not ocailed in

for overtime. It appears from ihe stipuiation of the pariles

thet on Novesber 30, 1830, leve!l & Dlgivibution Cilergs worksd &
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foia]l of 16 bourns. The Poatal Service and Lhe Union rhall review
{he Overtime Dezired Ligt and delermine which Lovel 4 Hail
Processor employees would have been called In to perform such
work. These employses should be compensaied at the applicable
overtime rate for the 16 hours of work performed by the Level 5
pistribution Clerka on November 1D, 1880. The siipuiated facils
regarding the work performed by seven lLevel & Distributjon
Clerks-Machine on November 15, 1080 indicates & totsl of 58 hours
work. The parties sheill review the Overiime Desired List and ths
non-scheduied list of Mai! Preocessors Level 4 and deterxine which
cpployvees would have been calied in to perform such work. These
emplbyees-ahalj be compenszied at the applicabie overtime rate

for the 58 houre of work performed by the Leve] 8 Distribuilion

Clerk-Mechine on November 15, 1890,

Award

The Postail Service violated Articies 7 Section 2 of the
Agreemeni on November 10, 1820 and November 1§, 1880 when they
assigned Level 6 Distribution Clerks~Hachine MPLSM Operaiors and
Level 8 Dietribuijon Clerks Lo the ODCR/BCS areas o perfern the
duties of Level 4 HMail Processor. The Postal Servies and the
Union shall review the Overtiss Desired list for November 10,
1980 for Meil Processors Level 4 and delevmine which employece
would have been called in to perfore the 18 bhovrs of work

performed by Level] & Distribution Clerke oo thal date. These
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employoes shall be compensaled at the epplicebls vvertime rats
tor the 16 hours of work. The parties shall review the Overiime
Desired List for November 15, 1890 and the Non~scheduled List of
Majtl Proocessors and determine whioh employees wouid have been
called in to perform the 56 hours of work performed by Level €
pDistributton Clerk-HMachine on that date. These smployees shall

bo compensated at the applicable overtime raie for ihe 58 hours

ot work.

May 15, 1882 Bernard Cushman, Arbhitrator

Dated:
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OPINION

-

Facte .
Grievant G. Robertson, a member of the Special Delivery

Craft, hers contests Managemeﬁg’s failure to call him in for
overtime work on November 23, 1979, He was not schoduled for
work that day and, it is undisputed, Management made 5o ¢fw
fort to call hinm 15.; iInstead, a part-time flexible City
Carrier was assigned to perform sPecikl Pelivery functions
for 2 total of €.35 hours at straight time.l

.....................

ithe parties mtipulste to the following facta:
1. On ¥November 23, 197%. Pra Special Delivery Catrler Robertson




Case No, AB-W-0656
Page 2

The contention here is that Management violated the
Labor Agreement in two respects. P!tit, the Onion says ﬁanagem
ment isproperly allowed a member of the Carrier Cralft, tJam;!
Groce), to cross over into the Special Delivery Craft. This, .
it clains, was a viclation of Article vII of.the Labor Agree-
ment,::aééitiaaakly, it is clelmed that Management szred in
failing to offer the overtime work in the Special Delivery

Craft to the Grievant, who was on the gvertime desired list

and wag avallable for the work.

(continuatian'of Foothote §$1 from p. 1)

was non~scheduled.

. 2. No attempt was made by mansgement to call in the grievant
on bis nonscheduled day.

3. On November 23, 197%, PTF City Carrier Groce was utilized
for 6.35 hours on stralght time delivering special delivery
mail, :

4. ©G. Robertson wasg considered eligible for overtime dutiﬁg
the fourth quarter, 1879, .

5. There were 46.6 hours of overtime utilized in the City
Carrier Craft in the Ceneral Mail Pacility on Kovember 23,
:-9?96 . - . B

6. There were 7.16 hours of overtime utilized in the Specisl ...
pelivery Craft by Special Delivery Messengers only at the
GMF on November 23, 1979,

7. HNo nonscheduled letter carrier was brought in on his
day off to perform overtime work in the Letter Caxrier Craft

on November 23, 1878,
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Issue ) .
pid Management's actions constitute a viclatlon of

either Articles VIT or VIII of the National Agreement?

Union Position

The Union maintaing that Management m&g cross Craft -

lines only in accordance with certain provisions of the Labor

. Agresment., However, Lhere were no provisions applicable to

the cixcuﬁétances of this case, it is claimed., Accordingly,
it was improper to utilize the Carrier for Special Delivery

tasks, As a result, Grievant was deprived of an overtime

assignment whiéh, according to Article VIIY of the Labor

Agreement, should have been offered him.

Relevant Contragt Provisions

ARTICLE VII
EMPLOYEE CLASSIPICATIORE

Section 2. Employment and Work Assignments

A. Normally, work in @ifferent crafts, occupational
groups or levelsg will not be combined into one job.
Hovwever, to provide maximum full-time employment and
provide necessary flexibility, management may establish
full-time schedule assignmentx by incleding work within
different crafts or occupational groups after the fol-
lowing sequential actions have been taken:

1. All available work within each separate craft by
tour hag boeen combined. -

2, Work of different crafts in the same‘wage Jevel by
tour has been combined. . .

The eppropriate representatives of the affected Unions
will be informed in advance of the reasons for estab-

&
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lishing the combination full-time assignments within
different crafts in eccordance with thim Article,

B. In the event of insufficient work on any particular
day or days in 2 full-time or part~time employee's own
scheduled assignment, management may assign the employee
to any available work in the same wage level for which
the employee (s qualified, consistent with the employes’s
knowledge and experience, in order to maintain the nom-
ber of work hours of the employee®s basic work schedule,

C. During exceptionally heavy workload pericde for one
occupational group, employees in an occupational group
experiencing a light workload period may be assigned to
work in the same wage level, commensurate with their
capabilities, to the heavy workload area for such time
as managenent determines necessary.

ARTICLE VIIX
HOURS OF WOHRK

Section 5. Ovattimevhssiénments

when needed, overtime work for regular fuli-time em-.
ployees shall be scheduled among gualified employees
doing similar werk in the work location where the ea~
ployees regularly work in accordance with the following:

A. YTwo weeks prior to the start of each calendar quar-
ter, full~time regular employees Qesiring to work over-
time during that quarter shall place their neames on an
*Overtime Desired* list.

B. Lists will be established by craft, section, or tour
in accordance with Article XXX, Local Implementation,

Analysis o .

Special Delivery Carriers under.this Labor Agreement are

contractually distinct from City Letter Carriers.2 Section 2

2The Bistinction among creafts is recognized,; for example,

in Section 2 - Employment and Wocrk Assignments., Paragraph
A zpecifiss that "Normally, work in different crafts, occu-
pational groups oy levels wlll not be combined into one job.®
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deals with, smong other things, limited circumstances wherein

-

the inherent proscription against crossing craft lines is

inapplicable.d Paragraph B states:

In the event of insufficient work on any particular day
or days in a full-time or part~-time employee's own
scheduled assignment, management may assign the employee
to any available work in the ssme wage level for which -
the employee is gualified, consistent vith the em=
ployee's knowledge and experience, in order to maintain
the mumber of work hours of the emplovee's hasie work

schedule.

This matually-~agreed vpon provision specifies that the
eventuality of "insufficient work®™ on a given occasion will
justify the crossing of craft lines for the perp@se-of Pro-
viding an employee an eight-hour work day. Section C pre-.

sents & variation:

puring exceptionally heavy workload periods for one
occupational group, employees in an occcupational group
experiencing a light workload period may be assigned to
work in the same wage level, commensurate with their
capabilities, to the heavy workload area for such time
as management determines necessary, .

This clause refers primarily to a situation where “excep-

tionally heavy work™ cccurs in another occupatiocnal work

group, a% opposed to the "insufficient work® discussed in
Paragraph B. Section' C yraviéea that, when such heavy work~ e

ioad occurs, and when there is at the same time 2 light load ‘

3pther sections, inspplicable to this case, also provide
some flexibility in terms of crossing craft lines., See
Article XIXI. -
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in anpother group, craft lines may be cresseé.

Taken together, these provisions support the inference
that Management's right to cross craft lines is snbstantialiy
1imited. The exceptions to the requirement of observing the
boundaries arise in sitvations that.are not only unusval but
alse reasonably unforeseeable. There is no reason to find
that the parties intended to give Management discretion to
schedule across craft lines merely to maximize efficient
personnel usage; this is not what the parties have bargained.
rhat an assignment across craft lines might enable Managexent
te aveld overtime in another group for example, is not, by
itself, a contractually a&und reagon. Id& must be shown either
that there was "insufficient work® for the claseification or,
alternatively, that work was “exceptionally heavy” in one
occupational group and light, as well, in another.

rnherent in these two péavisions, a= indicated ahove, ig
the assumption tha£ the qualifying confiitions are reasonabiy
unforeseeable or somehow unavoidable, 70 be sure, Management
retains tge right to schedule tasks to_suit itz needs on ﬁ
given day. But thelzight to do this. may not fairly be equated
with the opportunity to, in essence, create "insvfficient® -
work through intenticonally inadeguate staffing. To =0 hold

would be to allow Management to effectlvely cross craft linesa
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at will merely by scheduling work so as to create the
triggering provisions of Subsections B and 6. This would be
an abuse of the reascnable intent of this language, which ‘
exists not to provide means by which the separation of crafts
may be routlinely ignored but rather to provide the employer
with cértain limited flexibility in the face of pressing cir-
cumst;nces.',rhe%e i3 no evigence tha£~the provisions have
been epplied in 2 contrazy manner in Colorado Springs.

Thus intgrpreted, the question becomes purely one of
fact: Did the circumstances here at issue justify Manage--
ment's invoking Section 2B} or 2{C} in order 'to cro;a craft
lines on the day in questian? -

. From the testimony and by Management's candid acknow-
ledgement, it is spparent that Section 2(C) is inapplicable
to thi:? situation. There wes neither an “gx;cegpt:icnazly heavy

workload" in the Special Delivery tx;ft nor a *light work-
Joad” in the Letter Carrier group. The sole guestion, then,
is whether one may reasonably find there was "insufficlent
work® for letter carriers on the day in question so ss to

-

warrant re-assigning employee Groce to ﬁhe Special Delivery
Grcéé. ) ' ' }

Under the circumstances, there having been a crossing of
craft lines, it is appropriste that Management provide justi~

fication for the action. Its contention is as follows.
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Scheduling for the week in Guestion was éowﬁieted, as is the

normal case, on Wednesday of the preceding week (Novenmber

14}.  Included in the staffing calculations was the fact that

" the Thanksgiving holiday would fall on Thursday, November 22.

The day in guestion was November 23, the next full work day.
All available routes were covered that day by regulariy
scheduled personnel. In addition, how;vex, the supervisar
speculated that, the day after the holiday, thers xight be
sick calls, emergency annu2l leave or éthet absences, Accor~
dingly, be scheduled two additional letter carriers.

The supervieor arrived at 6:45 a.m. on ;he 23rd and
found, contrary to his expéctations, that there had been no
sick calle in the Letter Carrier Craft and that, me:eover,'
the volume in Special Delivery was higher th;n normal,

The supervisor determined that bringing in two scheduled
afternoon Special Delivery Messengers two hours early wauld
adeguately compensate for the increased ioad. fThen, havlﬁg
assigned cane of the two extra Letter Carriers to carrying
bumps or assisting on aéhez routes, he assigned the remaining

Carrier, Mr. Grace, to Special Delivery work. As stipplated

by the partisas, Mr. Groce worked 6.35 hours in that capacity.

For the reasons that follow, the findind is that this

assignment wag improper., Particular care should be employved
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in reading this Opinion, for the finding-is closely confined

to the particular facts of the day.
There is no reason to doubt either that the original

scheduling of ths two extra personnel was unreasonable or

that the full turnout on the 23r8 was foreseesble., Indeed,

the contrary might generally have been expected. The problen
here is with the supervisor's conclusion that there was in-
atteguate work for Mr, Groce in the Letter Carrler Craft. In
the overall, the finding is that the supervisor's decision
was based not so much on the facg of Yinsufficient” work in
the Letter Carrier Craft as on his conclusion that ths “sxtra®
Carrier could be generallf utilized more effectively in the
Special Delivery ranks., This approach was not consistent

with the contracteal reguisites. To be sure, 211 routes had

been covered in the Lettef Carrier group and thers were two

additional employees availabls that day. However, it iz alzo

true that some forty-six houre of overtime were ye:fo:xéd in

the Letter Carrier group. There is some dispute as to whether

this overtime arose later in the day az a result of aiffi-
culty in completing snow-covered routes., It is also ayparen;,
hgwaver, that the storm had Qccnrxad sonme dgys earlier and
that. in terms of foreseeability, one nght have expeeted
that help woul@ be regquired. Moreover, while Management -

contends that assigning Groce to the Letter Carriers wounld
B &
i

— - ]
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simply have been "make work,™ it would also appear that the
gupervisor believed, early on, that calling in twe Special
Delivery carriers two hours early for the afterncon shift
would adequately account for those néads; Therefore, the as-
signment across craft lines to the Special Delivery Craft
could élsa have been seen, at that point, as "make work.”

In retréspect, one may conclude both tpat the ass{gnment
across craft lines in these particular circumstances was
improper and that, assuming the need in that craft, the eli-
gidble employee should have been called in on covertimd. Ac-
cc:dingiy, the Union's éequest for overtime gayment will be
sustzined to the extent of the violation.

A final comment is here in order. Nothing in this
Opinion shoulé be construed as requiéing that supervisory
judgments in these matters be anything more than reasonably
rendered under the facts available at the time. Eindsight
may often provide a hgﬁtex parsyect§ve but will not neces- -
sarily require the conclusion that the assignment was wrong.
In each case, the éaztiﬁular fapts and circumstances must be
scrptinized, But one ;uat proceed on the premise that
“crossing &raft ‘lines is profiibited and that the contrattual
exceptions are not to be invoked unless clearly met. In this

case, the evidence relevant to this particulsar fact situvation
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fails to sustain Management's responsibility of showing
*insufficient™ work in the Letter Carrier uQit.
The grievance is granted. G, Robertson was improperly

denied overtime pay on the day in question and shall ba
granted 6.35 hours' pay at overtime rates.

Bt nnd ot

Richard 1. Bloch, Umpire

April 7, 1982
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BACKGROUND

This grievance profests Manasgement's action in assi
ing & Mail Randler to Distribution Clerk work, part of ¢
Clerk craft, at the Pittsburgh Bulk Mail Center {(BMC} on
July 27, 1980. The Union insists this cross—craft sssign-
ment was a violstion of Article VII, Section 2-B of the 1978
National Agreement. The Postal Service dissgrees.

The essential facts are not.in dispute. The Pittsburgh
BMC handles nonﬁfreﬁerential mail, i.e., second, third and
fourth class mail. It has two basic tours, Tour 2 which.
operaies seven days a week, 7:00 a.m. to 3:30 p.m., and Tour 3
vhich operates Monday through Fridsy, 6:30 p.m. to 3:00 a.m.
Because non-preferential mail was backing up on weekends
with a lsrge backlopg each Monday wmorning, Management decided
in late 1979 to establish a mini-tour on Saturdgy and Sunday.
It placed this mini-tour on Tour 3 hours, 6:30 p.m. to 3:00 a.m.

On Sundaey, July 27, 1980, there were nineteen Distribu—
tion Clerks {Level 5) and one Mafl Handler (Level 4} on this
mini-tour. The Distribution Clerks were dja:ributinﬁ wmall
{casing letters and flats, etc.) in the "paper roowm." The
Heil Handler was dumping sacks of mail onto & belt outside
the "paper room.® re were no other mail processing em-
ployees on duly in the BMC st that time, Mall Handlers are
represented by the Laborers .Intermational Unlon of North
America; Distrvibution Clerks are represented by the American
Postal Workers Union. They are different crafes.

: The Mall Handler dumped ascks for the first three hours
of this Sundsy tour. He then ram out of work. Management
reassigned him to work as a Distribution Clerk in the “paper
room." He spent five hours on the latter job and be was
paid the Distribution Clerk rate (Level 5) for those hours.
His reassigrment prompted the instant grievance.

Manzsement anticipated this problem before if occurred.
It advised the Union in mid-July 1980 that the Mail liandler
on the mini-lour might not hawve sufficient work on Saturdsy .
or Sunday snd that he would, in such circumstances, be re-
sssigned to Distribution Cierk work. The Union voiced its .
objection. It suggested verious ways in which the Mail Handler
could be empleyed within his own creft fer the full elght.
hour tour. Its suggestions were not acceptable to Mansgement.
Hence, each time a Mall Handler wes placed on Distribution
Clerk work, & grievance was filed. There were ssveral such
grievances, only one of which is before the arbitrator in

this case. :

wFom




The parties sgree thst the movement of the Mail Handler
ro the Distribution Clerk job was & cross-craft sssigoment.
The igsve 1 whether this cross-craft aseigmment was & vio-
iation of Article VII, Section 2-B. This provision, along
with Article VII, Sectiom 2-A and -C, and Article XXV, read

in part:
Article VII ~ Employee Clasaifications

“Section 2 - Employment & Work Assignments
yme

A. YNormally, work in different crafts, .occu-
pational groups or leveis will not be combined into
one job. However, to provide maximum full-time
employment snd provide necessary flexibility, man-
agement may establish full-time schedule assign~
ments by including work within different crafts
or occupational groups after the following se-
quential actions have been taken...

B. In the event of insufficient work on anz
particulay dey or days in 8 iull-time or patri-
employee ' s own scheduled &ass gnmentt management .
may assign the emploves (C a avaiipble wWOr n
the same wage Tevel gor wﬁlcg the lovee is i

ed, consistent with the employees' knowledge a
experience, in order to maintain the number of work

hours of the employées sic work scaedule.

¢. During exceptionally heavy workload periods
for one occupational group, employees in an occupa-
tional group experlencing a light workload period
may be assigoed to work im the sane wage level,
commensurate with theiy capsbilities, to the heavy
worklosd erea for such time as management deter~’
mines necessery.” (Emphasis added)

Article XXV - Higher lLevel Assigmments

*1. Higher level work is defined as an sssign-
meat to a ranked higher level position, whether or
not such position has been authorized at the in-

gtallerion.

"3, An employee who iz detailed to higher level
work shall be paid st the higher lesvel for time
actuaily spent on such job...

.
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"4, Detsiling of emplovees to higher level bar-
galning unit w¢:§ iv each craft BﬁaI§ be Irom
those eligliblie ualified and evallable emplovees
in esch craft iﬂ EGE 1mmediate WOTK ares in wﬁIcE
the temgnrarilg vacanh‘higher level positionm
EXLGLE .y PLASIE & d,

DISCUSEION AND FINDINGS

This 1s not the first time Article VII, Section 2-B and
~C have been construed by en arbitrator from the natiomal
anel, Arbitrator Bloch considered these provisions in Case
o. HBS-5F-C-8027. His ruling included the following ob-

servations:

"...[Article VIY,] Section 2 deals with, am
other things, linited ¢Ircumstences wherein Che
inherent proscription agAInst Crossi crsit lines
ig inappiicable., Tarxagraph E...spec%gies that the
eventuality of 'fnsufficient work® on a given occa
sion will justify the crossing of craft lines for
the purpose of gruvidiag an employes an eight-hour
day. IPara§rap ] C...refers primarily to a situs-
tion where exceptionali{ heavy work' occurs in
another occupational work group...{Parsgrsph] C...
provides that, when such heavy workload occurs,
and when there is at the same time a light load in
another group, craft lines may be crossed.

"Tgken together, these ggg;&sicns support the
inference that Eaaagemen & rig £0 CIOHE CYa
Iines 1le substantia y miteq. excepiions Lo
the requirement of obse€rving the boundariea arise
In situaticns Chal are not only unustal bBuf ZL80
reastnabiy unforeseesable.  1There 1 ho reason .
Iind that the psrties lutended to ;ve Hanagement

hedul £t Tines merely

discretion to schedule aCcroes crelil
ta meximize efficient personnel u&;gf; this is not
wnat the parties have bergaloed. t 2n assign-
ment across craft lines wmight enable Mansgement to
avoid overtime in ancther group for exemple, is
not, by itself, = contractuslly sound reason. It
must be shown either that there was 'ivsufficlent
work'! for the classificatiom ox, alternatively,
that work was -'exceptionally heavy' in one occupa~
tionsl group and light, as wall, in another.




»__.the ressonable intent of this la g {Para-
graphs k & $] +-e0i0C TO DTO meEns <
the separation ol crafts may routinely ignoved

but rather te provide the smployer with certain
Yimited fleﬂﬁgiit ¥n The Face oL pPreBsi clrcum-
SLEOCEE, =+ Bls & ;

The principle seems clesr. Where Management makes a
cross-craft asssignment, 1t must justify thal assi nt
under the terms of V1I-2-B or VIi-2-C. If no such justi.
fiestion is provided, the cross-craft sssi ot ix improper
under the "“inherent proscription...” in VII-Z, The Posta
Service does not claim Arbitrator Bloch's interpretation is
incorrect. It has not asked me to modify or overrule his

award.,

However, the statement of this principle does not re-
solve the present dispute: The Msil Handler who was dump-
ing sacks on the evening mini-tour on July 27, 1980, ran out
of work sfter three hours. There wvas "Insufficient” work :
for him that day. That fsct gave Management the right, under
VII-2-B, to “assign the employee [here, the Mail Handler] to
any svsilable work in the same wage level for which the em~ -
ployee is qualified..." Plainly, more than one condition
must be satisfied before =& crosa-cralt sssi nt can be
velidated by VII-2-B.. There must be not only (1) tinsuffictient
work® for the em]aloyee but also {2} other "svailable work"
(3} which he is "qualiffed £o perform' and {4} which iz "in

the same wage level."

The first three conditions were wet in this case. The
fourth is Che crux of the problem, The Unlon stresses that
a Mail Handler, a Level & position,, was made a Distribdbution
Clerk, a Level 5 position. It believes that this was not
an assignment "in the same wage ilevel®, that VIi-2-B is in-
applicable im this situvation, snd that Management has heoce
failed to provide justification for this cross—craftc assigne
ment. The Postsl Service has a quite different view of the
evidence. It alleges that the Mail Handler's aseignoent to
pistribution Clerk was "in the same wage level.”

This. disagreement suggests that the parties have con-
flicting ideas as to the meaning of the term, "in the same
wage level." A careful review of the post-hearing briefs,
however, shows no such conflict. The stal Service's brief
{page 7] states that "Article VIE, Section 2B... 18 concerned
with lateral, day to day work assignments..." Its ‘brief
recognizes Chst » "lateral” move involves goiog from one job
to another “in the same wage lewel.” That 13 the tnion'se
reading of VII-2-B as well.




It seems the resl disagreement is one of fact. The
Postal Service's brief {(page 8) states that the Msil Handler
in question "was upgraded to Level 5 and was theo sssigned
lsterally to work with the [Distribution] Clerks." It main-
reins, in other words, that the movement here was Level 3
Mail Handler to Level 5 Distribution Clerk. This argument
is not at all persuassive. The Nail Handler was in lLevel &
before being made a Clerk for the remainder of his 591{ 217,
1980 tour. He was performing what is regarded as level 4
work, %.e., dumping sacks of mail on the "paper belt.” He
was not sssigned to any Level 5 Mail Handler work. Nor does
he appear to have heen processed through any kind of proce-
dure which would have made him a Level 3 Mail Handler. Hence,
the Postal Service sllegation that he was “upgraded to "L
Level 5..." before being sssigned to & Clerk job is not
borne out by the evidence. This was a bare claism, nothing
more. 1f the Postal Service could "upgrade” an employee
within his craft in the manner ¢ sag: it did Iin the presemt
case, then the VII-2-B requirement that a cross-craft assign-
ment be "in the same wege level™ would be meaningless.

It follows that the protested Mail Handler did not make
a “‘iateral® move on Julge 7, 1580, that he hence was not
assigned to a job “in the same wage level”, and that Manage-
ment has not been sble to justify its cross-crafr asssignment
under Vi1-2-B.1 That cross~craft sssipgnment, Mall Handler
to Distribution Clerk, wae improper the principle
stated in Arbitrstor Bloch's award. ~

The Postal Service resists this conclusion oo several
grounds. It urges thst no VII-2-E violation can be found

{1} because of the negotisting history behind this provisiecn,
{2} because of past practice wit res?ect to cross-craft
assignments in the Fittsburgh BMC, (3) because of alleged
inconsistencies in the Union's position, and (4) because of
the settlement tcrmeé of & Jacksonville, Florids grievance
involving & similar issus. FEach of these contentions is dis-
cussed below.

T Management's TIEhts under Article III are obviocusly limited
by the restrictions imposed by VII-2-B. HManagement wmade no
attempt to justify its cross-craft sssigrment under vii-2-C,




Negpotiatl Histor

The Postal Service contends the words '‘in the seme wsge
level” wers written into VII-2-B of the 1971 MNatlonal Agree~
nent because of the Union's concern that esployees coul
otherwise be given a crogs-craft assignment to a lowey wage
level job with a consequent loss of saxrninga. It notes
these words were added before the wsge protection provisions
of Article XXV were agreed . Its argument appears to-
be that VII-2-B, read in lizgt of this bargaining history,’
should not be interpreted to prohibit & cross~creft assigo—-
ment to a higher wnge level 2ab, {.¢., from Level 4 Mail -
Handler ta Level 5 Distribution Clerk.

The difficulty with this srgument ie that the parties
did not liamit the ag;lication of VIl-Z~B to assignments Lo a
lower wage level job. They adopted contract language which
permitted only those croes-craft assignwents which werm “in
the same wage level." That formuls would, on its face, pre-
clude apsigoments to lower or higher wage leval jobs. The
Postal Service acknowledged this reslity in its post-hearing
brief by describing VII-2-B as. being ", .concerned with
iateral, day to day work assighments...” Given this con-
cession, the Postal Service cannot be alloved to use the
1471 negotistions es & bagis for further limitations on the

applicablility of VII-2-B.

Past Practice

The Postal Sexvice aszerts that a practice of cross-
creft sssignments to higher and lower wage level jobs exlists
at the Pittsburgh EMC and elsewhere. . It belizves that VII-2-B,
when construed in light of this practics, canmot prohibit
the cross-craft assignment made in this case, Mail Hardler to

Distribution Clerk.

TYm fubseguent negotiations, both sides propased changes i
the language of VII-2-B. The Postal Service sought in 1973
and agein in 1978 to delete the words in question, “in the
same wage level”, from VIi-Z-B and -C. It 'did not prevail.
The Union sought in 1975 to remove all of vii-2-B and ~-C from
the National Agreement. It did not prevail. None of this
history warrants any change in the interprecation I have al-

ready given VII-2-B.




This argument improperly lumps together & variety of
different sssignments. It is true that Management at the
Pittsburgh BMC has sssigned Clerks to Mzil Handler jJobs on
nunerous occasions over the years. Such cross—craft assign-
ments may well have become a practice in this fscility. In-
deed, the 1978 Local Memorandum of Understanding stated that
vp1l psrt-time flexible. schedule clerks on duty will be re-
assigned to mailhandler assignments bogore repulsy clerks
are reassigned to msilhandler duties.”

But the disggts here involves s move in the opposite
divection, Mail Handler to {lerk. The evidemce reveasls thar
Msil Handlers have been assi te Clerk jobs on only one
occasion. That was in 1976 during a United Parcel Service
{UPS) strike. A large incresse In the Postel Service’s
business resulted in Clerks working & great desl of overtime
and in a need for more Clerk manhours than were available.
Management's response was Lo upgrade some Mail Handlers to
Clerk. This single move, even though it concerned saveral
Mgil Hendlers, can hardly constitute s practice. That is
especially true given the fect that this cross-craft assign-
ment was prompted by a truly unique situation. ‘

I find that amy cross-craft assigument practice in-
volving Clerks moving to Mail Handler does not control Mail
Hendlers moving to Clerk. These are separate and distinct
mattera, 3Because there is no proven ctice for Mail
Handlers moving to Clexrk, the Postel Service’s practice argu-
ment must be re jected. -

1 am not unmindful of the July 1982 National Memorandum
of Understanding on this subject, It provides that "in apply-
ing...Article...VII..., cross craft sssignmwents of loyees
...6hall continue as they were made among the six craits
under the 1578 National Agreement." This understanding was
executed roughly two years sfter the instant grievance was
filed. It therefore is not relevant te this dispute.  Its
emphasis on past practice, however, does suggest that practice
must always have been s consideration im the spplicarion of.

T ThIs Memorendum of Understanding, lnvnlvingias it does the
Clerks' bargaining representative, cannot be binding on the

Mail Handlevrs.

LS




the cross-craft assignment principles in Vii~-2~B., And the
practice should, in my opinlos, deal with specific "em-
ployees', il.e., the specific craft and s giic facility
involved in the sssignment. 7That is exactgy what I have
done in asnalyzing this dispute. _

Union Inconsistency

The Postal Service stresses that the Union has no ob-
jection to Clerks moving to Mail Handler under Vi1-2-B aven
though that is not a cross—craft sssignment 7in the sand wage
level." It says that if the Union has no guaf:ei with aove-
ment to s lower wage level job, there shou d be no quarrel
vith movement to & higher wage level jJob (i.e., Mail Handler

to Clerkl.

This srgument ignores the plain meaning of VIi-2-B.
As explained earlier, the only rmeissible assignments under
this contract clause are those 'in the same wage level.” It .
is hardly surprising that the Union has no quarrel with Clerks
roving to Mail Handler. For such an assignment enlarges
the Clerks' work opportunity. It 1s the Mail Handlexs who
would have reason to protest such 2 move. Therefore, the
Unlon's apparent inconsistency 1s nothing more than an ex- .. .
pression of self-interest. Its failure to object to Clerke
poving to Mail Handler camnmot, under these circumstances,
becoma the kind of precedent which would be binding with
respect to Mail Handlers movinog to Clerk.

Jacksonville Settlement )
The Postal Service relies also on the rting' settle~

.went of a Jacksonville, Florida grievance ich was pending

in natiopal arbitration. It notes that the settlenent pro-
vided that the movement of Mail Handlers to Clerk In Jack-
sonville on account of “unscheduled absences, ...unavail-
sbllity of replacements and heavy parcel post volume...{was]
not inconsistent with the National Agreement™ requirements
on cross-craft essignments, It urges that the Union thereby
tacoepted a8 coutractuallg correct the practice of upgrading
Mail Handiers to perform Clerk work...”

This srgument is pot convincing. To begin with, the
parties' settlewent is dated November 9, 1981. T7hat i3 wore
than one year after the instant grievance was filed. There
is no indication in the settlement that the parties meant to
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apply 1ts terms Eetroactively.to other grieveances then pend~
ing arbitratiom.* More important, the settlement was exe
ressly "based on the fact circumstances of this particular
fJackscnvilie] csse..." And Management agreed that it "will

-only utilize thisfgroeedure tn an emergency situation in order

to maintain the efficiency of operations..." There was cer~
tainly no "emergency situation” {n the Pittsburgh BMC on

July 57, 1980, when the Mzil Hendler was moved to Distribution
Clerk for five hours. Thus, the Jacksonville settlement is
clearly distinguishable from tha facts of the present case.

* * * *

For these reasons, my ruling is that Menagement's action
in assigning & Msil Handler to Distribution Clerk oo July 27,
1980, in the Pittsburgh BMC was a viclation of Article VII,
section 2. Ia view of this ruling, the parties' arguments
regarding Article XXV need not be snswered. The Fostsl Ser-
vice, in any event, has not invoked XXV hexe to justify tha
Mail Handler's cross-craft assignment to Clerk.

Ar for the remedy, Management did not work any of the
pistribution Clerks overtime on July 27, 1988. Evén had the
Mail Handler remasined on bis regular joﬁ for the full tour,
Management would not have called in any Clerk for overtime
in the '"paper room.” Overtime was simply not needed. Over~
time pay would not be & proper remedy. Howevex, the cross-
craft assigament of this Mail Handler was a violstion of the
National Agreement and be did perform work which should have
been performed by Distribution Clerks. The latter were in-
jured by the viclation snd there is no wsy for them C£o get
that work back., Accordingly, the appropriate remedy is to

five hours at straight time rate Lo one OY pore Clerks

to be designated by the parties.
AWARD
The grievance is granted. The Postal Service should pay
a total o

five hours st streight time vate to the Distribution
Clerk {(or Clatks} to be designated by the parties.

7-1%e TosTant grlevance was appealed to arbitxation on
March 3, 1981, —
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In the Matter of Arbitration Between OPINION AND AWARD

UNITED STATES POSTAL SERVICE Andree Y. McKissick,

] Arbitrator
‘ ]
And ] Grievant: John C.

1 Kusz
] Number: E7C-2D-C
1 16376

AMERICAN POSTAL WORKERS UNION,

AFL-CIOQ
BACKGRQUND:

This is an arbitration proceeding pursuant to the provisions
of Article 15 of the National Agreement between United States
postal Service (hereinafter "sarvice”") and American Postal Workers
Union, AFL-CIO (hereinafter "Union"). The hearing was held at
Wilmington, Delaware on September 16, 1992 at that time sworn
testimony was taken, exhibits offered and made part of the record,
and oral argument was heard. post-hearings briefs were submitted

by October 23, 18s2.

APPEARANCES:
For the Company : M. Elaine Morgan
For the Union : Malcolm T. Smith

STATEMENT OF THE CASE:

Grievant, who is on the ODL, was not called-in for o¢overtime

on his non-scheduled day. Automated machine work, one of Grievant's
instead temporarily assigned to two Level

duties at Level 4, was 1
5 clerks during working hours. analysis of this grievance centers

upon cross—craft assignments and its exceptions.

-

The parties, failed to resolve the matter during the warious
steps of the grievance procedure, referred the matter to the
undersigned Arbitrator for resolution.



ISSUES:

The issues presented for arbitration are:

(1} Whether the Service violated the National Agreement by not
calling-in Grievant, who is on the Overtime Desired
List {(ODL), for overtime on his non-scheduled
day, September 11, 19887

{2} Whether the Service violated Article 7, Section 2, the
general prohibition against work in different crafts or
wage levels, when the Service temporarily assigned Level
5, Distribution Clerks, to the Optical Character Reader
{OCR) and Bar Code Sorter (BCS) area to perform the duties
of the Level 4, Mail Processors during normal working
hours on September 11, 19887 If so, what shall the remedy

be?

STATEMENT OF FACTS

On September 11, 1988, Grievant, John C. Rusz, testified that
he wanted to work overtime and had teold this to his Supervisor,
Shedred E. Williams. Although Grievant was on the ODL list, he was
not called in to work overtime on his non-scheduled day, September

11, 198s8.

Grievant is a Mail Handler, Level 4, who worked on Tour 3 from
3:30 to midnight as a Regular, Full-time employee. On September
11, 1988, two other employees, Terri Craft and Betty Moon, both
Level 5, Distribution Clerks, were temporarily assigned to the
OCR/BCS area to perform Level 4 automation work during their normal

working hours.

Supervisor Williams testified that Terri Craft and Betiy Moon
worked simultanecusly for 1 1/2 hours in automation because he felt
that "there was not enough work for an 8 hour period."” He made it
clear that no-one worked overtime on September 11. He testified
that it was customary Level § employees substitute for Level 4
emplovees for lunches and breaks and that all were trained and
competent to do so. He added that many Level 5 employees were
trained to perform Level 4 duties because there was a "critical
shortage of staffing” in 1988.

Bud



pileen M. Muzzi, the Acting Tour 3 Supervisor in 1988,

repeated much of Supervisor Williams' testimony that no-one worked
overtime on September 11 and that Level 5 employees freguently
£illed in for Level 4 employees for lunches and breaks.
More importantly, she added that she could not recall whether or
not there was a heavy volume worklcad on the day 1in question.
However, she testified also that there was a manning problem during
this time period which this grievance was filed.

Terri Craft testified to her ability to use the Optical
character Reader although she is presently a Letter Sorting Machine
Clerk. Both Doris Hill, Ad Hoc EEO counsel, and Steven C. Collins,
Automation Shop Steward, testified to the wide—-spread usage of
different crafts and wage levels employees performing temporary
assignments, instead of management reguesting the usage cf the same
wage levels employees on overtime.

POSITION OF THE SERVICE

The Service contends that Management has a right to assign and
transfer any personnel to maintain efficiency of its operations.
Relying on Article 3, Management Rights, . the Service contends
further that it is the employer who ‘determines if and when overtime
is needed and how this need should be met. The employer has also
the right to decide how many employees should be used for a
particular task. If the task requires only two clerks working
simultaneously for 1 1/2 hours instead of one person working
overtime for 8 hours, it is the Service's decision.

The Service argues that two clerks working 1 1/2 hours is "de
minimis” and is considered within the "insufficient time" exception
of Article 7, Section 2, the prohibition against .combining
different crafts and wage levels. Further, the Service points ocut
that Article 8, Section, specifically states that an employee will
be required to work overtime by the Service only “when needed.”
Moreover, the Service maintains that it is inefficient to pay for
8 hours of work when only 1 1/2 hours worth was required. Had
Grievant been called in he would have been guaranteed 8 hours of
pay —--whether he worked it or not as per Article 8, Section 8. For
safety reasons, the Service continues, automation machine work
requires at least 2 employees at all times. :

Lastly. the Service points out that Levael 5 emplovess were
paid their - current salaries, not Level 4 wages because they
temporarily performed Level 4 automation work. In sum, the Service
contends that it complied with Article 25 which reguires temporary
assigned employses to be paid the *higher level rate".

3



POSITION OF THE UNION

The Union contends that the remedy of 8 hours of overtime
should be paid Grievant, a Level 4, Mail Handler, because he was
willing and able to work overtime and on the ODL list but was not
called in on September 11, 1988. Instead, the automation work was
assigned to Terri Kraft and Betty Moon, Level 5 Clerks, who were
in different craft and wage levels. This, the Union contends
contradicts the National Agreement, Article 7, Section 2 A. which
requires strict compliance.

The Union argues that "in the same wage level"” means just that
without exceptions. Moreover, the Union asserts that the partial
exceptions of  ‘Tinsufficient work” and ‘“exceptionally heavy
workleoads” of Article 7, Section 2 B. and C. still require usage
of "same wage level” employees.

The Union disputes the qualifications of Terri Kraft as being
capable of handling the job of a Mail Handler since she was never
employed as one. The Union points out that she never took the Mail
Handler Exam. The Union concedes that this grievance involves
temporary assignment for a limited period of time but is against
the Service's de minimis argument of "insufficient time" of Article

7, Section 2 B.

The Union recognizes that the Service paid Terri KRraft and
Betty Moon, Level 5 Clerks, at their appropriate wage levels for
doing Level 4 OSC work for 1 1/2 hours. However, the Union strongly
argues that neither should have been assigned at different levels
as it contradicts the "clear and unambiguous" language of Article
7, Section 2 A. Therefore, the Union request for a "fair, just and
equitable" relief, overtime of 8 hours which would have been
guaranteed Grievant had he been called in.

FINDINGS AND CONCLUSIONS

After review of this record, and after having had an
opportunity to weigh and evaluate the testimony and credibility of
the witnesses, it is this Arbitrator's finding that:

{1} The Service did not violate the National
Agreement by not calling in Grievant, who is
on- the ODL, for covertime on his non-scheduled
day., September 11, 1988,



{2} The Service did violate Article 7, Section 2. B.
when it made a cross-craft assignment in spite of
the fact that it was for "insufficient work" and the
assigned work occurred during normal working hours.

Although the Service presented a very persuasive argument,
put the inescapable language of the National Agreement in Article
7, Section 2. B.,one of the partial exceptions to the general
prohibition against cross-craft assignments, uses the words "IN THE
SAME WAGE LEVEL". Thus the assignment of two Level 5, Distribution
clerks, to prerform Level 4, Mail Handler's duties constitutes a
cross—-craft assignment within the meaning of this provision as well
as Article 7, Section 2. C., the other partial exception to the
general prohibition against cross~craft assignments.

The Service maintains, and this Arbitrator agrees, that
Article 3, the Management Rights Clause is broad and gives the
service the right to generally “assign"” duties to employees. It
gives the Service also the right "to maintain the efficiency of the
operations™ and "to determine the personnel” to conduct those
operations. The Service argues that two clerks performing
simultaneously 1 1/2 hours of work is de minimis. This Arbitrator
agrees that de minimis work constitutes "insufficient work" within
Article 7. Section 2. B. On the other hand, the evidence presented
here does not support the "heavy workleoad" thecory of the other

partial exception.

The Service asserts also that the two Level 5, Distribution
Clerks, were paid at higher wages, not Level 4 wages, as required
by Article 25. This is also a valid point. Evidence was presented
that the Level 5 clerks were familiar with the automated machine
and had worked on it during breaks and during lunch time when Level
4 Mail Handler were unavailable. In sum, the Service almost made
an air-tight case except for the plain, ordinary Jlanguage of
Article 7. Section 2. B., which factually applies here. It states!

"B. In the event of insufficient work on any
particular day or days in a full-time or part-
time employee's own scheduled assignment. ma-
nagement may assign the employee to any avail-
lable work IN THE SAME WAGE LEVEL for which
the employess is gualified, consistent with



the employees knowledge and experience, in
order to maintain the number of work hours
of the employee's basic work schedule.®

The problem is that these agreed-upon exceptions in the
National Agreement , Article 7, Section 2. B, or €., to the general
prohibition against cross-craft assignments are only “partial”
exceptions. Each operates independently as partial ---as opposed
to full exceptions because of the requirement that assignments must
be within the SAME wage level. Thus the precise phrase alone, "in
the same wage level”, is c¢lear and unambiguous as the Union
effectively argues. It is also true Level 5 wages are not Level 4
wages. Although the Service made a strong showing, it assigned two
Level 5 clerks to Level 4 duties on the automation machine. By
making this cross-craft assignment, the Service violated the clear:
words, "in the same wage level”, of the National Agreement.

It is important to note that evidence was presénted here that
NO~ONE worked overtime. That is, that both Level 5 clerks worked
during their normal working hours. Since the Service did not work
anyone overtime, it would seem that overtime is the improper
remedy. In that the Service violated the cross-craft prohibition,
the proper remedy is straight time, not overtime as the Union here
requests. Hence, Level { Grievant should receive straight pay for
3.43 hours, the work of one person as stipulated to in the
Service's Post-Hearing brief. This would be the eguivalent to two
persons working simultaneocusly for 1 1/2 hours as was the case here
with the Level 5, Distribution Clerks.

The Union points to several Arbitrators citing their
interpretation of these same provisions. This award concurs with
both Arbitrator Bloch generally and Arbitrator Mittenthal, in
particular. When Arbitrator Mittenthal analyzed this same
provision, Article 7 , Section 2 B., he set forth this formula:

"There must be not only (1) "insufficient
work" for the employee but also (2} other
"available work" (3) which he is “"qualified
to perform™ and (4) which is "in the SAME

wage level.”

All four conditions must be met before the Service can prevail.
as with this award, the fourth condition was not met and the Union
also prevailed. His case involved also Level 4 Mail Handlers and

Level 5 Distribution Clerks as does this award.
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Interestingly, Arbitrator Mittenthal mentions in a passing
footnote that the Postal Service on several occasions
attempted to delete the words, "in the same wage level” but it did
not prevail. The Union has tried to delete the partial exemptions

:n their entirety but has also failed. In sum, this cross-craft

i
prohibition and jts would-be exceptions have proven to be anything

but clear and unambiguous.

However based on the evidence presented before me, the Service
violated Article 7, Section 2. B. because of the cross-craft
assignment of two Level 5 Distribution Clerks instead of the Level
4, Grievant. accordingly, the appropriate remedy is straight tinme

for the above reasons.

AWARD

The Grievance is granted. The Postal Service should pay a total

of 3.43 hours at straight time to Grievant.

A o d.

hndree Y. McKissick, Arbitrator

DATE: November 21, 1992
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BACKGROUND AND ITIONS OF THE PAR

By agreement, this decision and award shall also apply to the following cases: G94C-1G-C
09018662, 99019369, 99019378, 99019317, 99019346, 99018649, 99018642 and 99021346.

The parties 'stipulat:ed that Management had utilized Level 4 Mail Processors to perform
certain Level 5 duties on the outgoing primary at a time that the Level 5 Distribution Clerks on
the 10, 12 and off-day overtime desired list were not allowed overtime. Stipulated also is that
Level 5 Distribution Clerks whose regular duties included the outgoing primary were available for
overtime assigmﬁen&s during the time that Level 4 Mail Processors were performing outgoing
primary work.

The Union contends that Management's use of Level 4 Mail Processors to perform work
included among the duties of the Level 5 Distribution Clerks viclated Article 8, Section 5, by
failing to meet its requirement that the scheduled work be in the same work location where the
employees regularly work.

Article 8, Section 5. Overiime Assignments. When needed
overtime work for regular full-time employees shall be scheduled
among qualified employees doing similar work in the work Jocation
where the employees regularly work . . . .

The Union argues also that the use of ﬁie Level 4 Mail Processors violated Article 7,
Section 2. B and C because the work to which they were assigned was a different wage level.

Section 2. Employment and Work Assignments

w & @ ¥

B. In the event of insufficient work on any particular day or
days in a full-time or part-time employee’'s own scheduled
assignment, management may assign the employee 10 any available
work in the same wage level for which the employee is gualified,
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consistent with the employee’s knowledge and experience, in order
to maintain the number of work hours of the employee's basic work
schedule.

C. During exceptionally heavy workload periods for one
occupational group, employees in an occupational group
experiencing a light workload period may be assigned to work in
the same wage level, commensurate with their capabilities, to the
heavy workload area for such time as management determines

necessary.

Anticipating that Management will justify the éssignmcnts of the Level 4 Mail Processors
to Level 5 duties in the outgoing primary on the ground that the Level § work was limited to the
periods that the Rec Site was not reading mail, the Union contends that Article 7.2.C. requires
more than just a light workload for Mail Processors. It asserts that an exceptionally heavy
workload in the second (transferee) occupational group must also be present. Even then, it
argues, Article 7.2 B and C require that the assignment be to a job with the same wage rate.

The Article 25 Argument. In its brief, the Union asks the rhetorical guestion, "Can
Management reassign across wage levels without being in violation of Article 7, Section 27" The
answer, it says, is "Yes,” but only under specific provisions that are covered in the National
Agreement under Article 25.

ARTICLE 25
HIGHER LEVEL ASSIGNMENTS

Section 1. Definitions

Higher level work is defined as an assignment to a ranked higher
level position, whether or not such position has been authorized at

the installation. ‘



Section 2. Higher Level Pay

An employee who is detailed to higher level work shall be paid at
the higher level for time actually spent on such job. An employee's
higher level rate shall be determined as if promoted to the position.
An employee temporarily assigned or detailed 10 a lower level
position shall be paid at the employee's own rate.

Section 3. Written Orders

Any employee detailed to higher level work shall be given a written
management order, stating beginning and approximate termination,
and directing the employee to perform the duties of the higher level
position. Such written order shall be accepted as authorization for
the higher level pay. The failure of management to give a written
order is not grounds for denial of higher level pay if the employee
was otherwise directed to perform the duties.

Section 4. Higher Level Details

Detailing of employees to higher bargaining unit work in each craft
shall be from those eligible, qualified and available employees in
each craft in the immediate work area in which the temporary
vacant higher level position exists. However, for details of an
anticipated duration of one week (five working days within seven
calendar days) or longer to those higher level craft position
enumerated in the craft Articles of this Agreement as being
permanently filled on the basis of promotion of the senior qualified
employee, the senior, qualified, eligible, available employee in the
immediate work area in which the temporarily vacant higher level
position exists shall be selected.

Here is the portion of the Union's brief dealing with Article 25:

In the grievance package, the Postal Service enumerates that these
employees were paid higher level pay as per the Step 2 Decision.
However in the Step 3 Decision the Postal service contradicts the
Step 2 Designee by stating that™ The level 4's are not verifying,
dispatching, or performing higher-level duties.” In any event, the
temporary assignment of the Level 4 Mail processor does not satisfy
the provisions of Article 25 for several reasons. Section 1 only
speaks of a temporary assignment being one of an employee being
assigned to a lower level position and being guaranteed his or her
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own rate of pay. Detailing of employees as in Section 4 specifies
from the employee's immediate work area. These areas have been
defined in the IMOU Union Exhibit 3 Item #14. Section §,
although not stated above, defines short periods of details as being
29 days or less and long periods being 30 days or longer. In any
event, the payment of higher level for any employee does not satisfy
the provisions of Article 7.2 B and C of that being the same wage
level.

The Union concedes that Article 7.2. B and C permit the Service to cross craft lines and
occupational groups, but only when specified conditions relating to workload-—-and, when the
reason necessitating the assignment is not foreseeable; that is, not prcventéblé -wi'ti': the exercise
of an expected level of planning skill on the part of Management.'! The Union resists the
contention of the Postal Service that the assignments were necessary Management responses {0
suddenly arising conditions that could not and should not have been anticipated or planned for.
Rather, from the Union’s perspective, the assignments were the consequence of poor planning and
inadequate scheduling on the part of Management, and certainly were not due to unforeseeable
difficulties relating to mail volume, equipment or personnel.

Position of the Postal Service. The Service asserts the right to direct the work force
granted in Article 3 as the principal defense of its utilization of the Level 4 Mail Pmcessors It
relies on Management’s right to exercise this prerogative freely except where the National
Agreement proscribes its authority to do so. Management contends that there is no provision in
the National Agreement that prohibits it from moving Level 4 Mail Processors to work jobs

normally staffed by Level 5 Distribution Clerks whenever the mail in the Level 45’ area is not

"This argument comes from the award of Arbitrator Richard I. Bloch in Case Number
FIRS-5F-C 8027, a case involving an assignment across craft lines for the purpose of avoiding
payment of overtime.



reading. Usually, it says, the Level 4 Mail Processors are brought over to the primary unit and
kept there only until their machines start reading mail again. Then, as the machines start reading
the mail, the Level 4 Mail Processors are sent back to their regular assignments. "When there is
downtime at the Rec Site in Little Rock, Ark., it causes the mail not to read on the ISS and OSS
machines, and the PTF employees who are guaranteed four hours after clocking in are sent to the
{mt_going primary and to the flat sorter machine area.”

The Postal Service insists that the Union arguments about overtime are without substance
because no overtime was worked or required.

ISSUE

Did Management violate the National Agreement when it utilized Level 4 Mail Processors

to work Level 5 jcbs in the outgoing primary? If so, whaf shall the remedy be?
DISCUSSION

There are no significant factual disputes. The Postal Service concedes that on August 22
and 23, 1998, it assigned four Level 4 Mail Processors who normally worked in automation to
work two hours each in the primary section at a time when Distribution Clerks normally assigned
there were available to be utilized from the overtime desired list. It is the Union’s position that
in making these assignments, the Postal Service breached Articles 7, 8, and 25 of the National
Agreement. The burden of persuasion resides with the Union.

Here, summarized, are the Union’s arguments, starting with Axsticle 7. Section 2.B
provides that in order to facilitate giving an employee minimum hours of work guaranteed by the
National Agreement, Management is entitled to transfer 2 qualified employee from one job to
another to do work in the same wage level. The faﬂawing section, 2.C, grants Management the

&



authority to assign an employee whose group’s workload is light to work in a second group where
the workload is unusually heavy. Note that even if there was downtime in the automation section
where the Mail Processors were working, Section 2.B authorizes transfers to work in the same
wage level, only. And 2.C requires not only that the transfer be to a job with the same wage rate,
but also to a work group experiencing an exceptionally heavy workload, which, the Union
contends, was not shown.

The Union’s Ariicle 8, Section 5 argument is grounded in the requirement that overtime
be scheduled among employees regularly working in the same work location. So, beca_nse the
Mail Processors do not normally work in the primary section, they are not entitled to participate
in overtime required by that section.

While recognizing that Article 25 permits assignments "across wage levels without being
in violation of Article 7, Section 2," the Union contends that all of the qualifying conditions set
specified in Sections 1 though 4 of Article 25 were not met, most specifically, Article 25.4
requires details to higher areas be "within the immediate work area,” which was not dogne in this
case. |

ANALYSIS

The Union sees the problem and issue as the denial of the opportunity to work overtime.
Consistent with this view, up until the filing of its brief (the case was submitted upon stipulation
of facts, written statements of witnesses, and post hearing briefs), the nucleus of its claim was the
alleged violation of Section 5 (Overtime Assignments) of Article 8, Hours of Work. This excerpt

from the letter of Additions and Corrections to the Step 2 Decision Letter is illustrative:



Management violated Article 8, overtime, which states that, when
needed, overtime work for regular full-time employees shall be
scheduled among qualified employees doing similar work in the
work location where the employees regularly work. These
employees are from another section.

From Management’s perspective, the issue centers on its right to assign employees to jobs
as it dee;ns necessary and expedient, although it has not challenged the Union’s contention that
had it been required to utilize additional Distribution Clerks, overtime woﬁld have been necessary
(there was no proof either way on this issue). Still, I do not see that Article 8.5 can be used to
support the Union’s contention. The primary reason is that no overtime in the primary section
was worked by anyone. 1do recogniz,e.me Union’s argument that bur-for the utilization of the
Mail Processors, there would have been overtime for the Distribution Clerks, although, again,
there was no proof 10 support this assumption. Arguably, there are contractual provisieﬁs that
govern and perhaps prohibit the assignments complained of, but Article 8.5, which simply
describes the population among which overtime will be distributed when utilized, is not among
them.

The major poﬁcn of the Union’s brief, and great weight of its argument, revolve around
Article 7.2 B and C, contractual references that were not cited or referred to as such, prior to

preparation and submission of the brief.? The language of Article 7.2 that the Union relies on,

*Although I bave some misgivings about receiving, considering and giving controlling
weight to a contractual provision not cited until the party’s post hearing brief, the argument for
which Article 7.2 is used as authority plainly appears throughout the grievance process. For
example, on the Step 3 grievance appeal form, this item appears, "Management is utilizing level
4 clerks in another section (Primary) to prevent paying overtime to clerks who regularly work this
section.” And, further along in this document, “The Union contends that in accordance with the
CRA, work in different crafts, occuparional groups or levels will not be combined into one job,
especially when there was work available in their regular assipnment. The italicized portion is
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and the contentions made under it, have already been laid out in detail. A short review may
nevertheless be helpful: Article 7.2.B and C can be read to limit assignments to (1} those
necessitated by (a) a shutdown or shortage of work in the transferring section or (b) exceptionally
heavy work in the section receiving the assigned employes, together with a light workload in the
sending section and (2) those between the same wage level.

Although the Bloch award that accompanied the Union’s brief, dealt with a cross craft
assignment, it has relevance here because it holds that Article 7.2 B and 7.2 C restrict assignments
among jobs with different wage rates.

Inherent in these two provisions [Article 7.2 Band C] . . . is the
assumption that the gualifying conditions [emphasis added] are
reasonably foreseeable or somehow unavoidable.

Arbitrator Bloch went on to observe that the question whether the circumstances " justify
Management’s invoking Section 2 (B) or 2 (C) [in this instance, in order to cross craft lines}
becomes purely one of fact.” What is important to the result here is his conclusion that the two
provisions constitute mﬂcﬁms on the authority of the Postal Service to assign its employees.

Arbitrator Bloch's decision was accompanied by the 27-page award of Bernard Cushman
in Case No. E7C-2E-C 41567. This extremely detailed, tightly reasoned opinion summarized and
discussed more than a dozen assignment cases before this conclusion:

Thus, the majority of the arbitration decisions reviewed herein

support the conclusion that intra-craft assignments are within the
purview of Article 7. I so hold.

quoted directly from Article 7.2 A. The Postal Service might claim surprise at the depth or
success of the research regarding the controlling authority of Article 7, but not at the Union’s
reliance on this Article.



I commend the Cushman award to those interested in a discussion of cases leading him to this
holding, While his analysis of the case history apparently includes the principal decisions, none
attempts to explain the coexistence of Article 7 with Article 25, Higher Level Assignments, a
provision that cannot be ignored. For Article 25 to have any meaning, assignments to work at
jobs carrying higher wage levels must be permissible under the National Agreement. Even the
Union was constrained to note its acceptance of this notion:

Can Management reassign across wage levels without being in

violation of Article 7 Section 2?7 The answer to this question is yes,

but only under specific provisions which are also contained in our

Collective Bargaining Agreement . . . In the grievance package, the

Postal Service enumerates that these employees were paid higher

level pay as per the Step 2 Decision. However, in the Step 3

Decision the Postal Service contradicts the Step 2 Designee by

stating that “The level 4’s are not verifying, dispatching, or

performing higher level duties.”

The Union contends that the condition not met is that the assignments of higher level jobs
must be within the immediate work area as required by Article 25.4.

After perhaps too long consideration, 1 have concluded that I must follow the analysis and
holding in the Cushman decision. Therefore, I find that when the Mail Processors were detailed
to do the work of Level § Distribution Clerks, a violation of Article 7 occurred, notwithstanding
that the Postal Service complied with Article 25 by paying the higher Level 5 pay. Article 23
does not operate as a safe haven for Management because the work was not in the immediate work
area of the Level 4 Mail Processors. Neither was Article 7.2 any comfort. The assignment

involved different wage levels.
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Opinion and Award
I Issues:

Is the Union’s claim based on Aricle 7 arbitrable? If so, did the Postal Service
violate the National Agreement when it assigned four level § distribution clerks in level 4
automation mail processing on straight time rather than the grievam? If so, what is the
remedy?

II. The Procedural Issue
A. Facts

The Service made a motion to dismiss after the Union attempted to frame the issue
at the start of the hearing. In essence, it maintains that the gﬁcvar&cé is an Article 8 overtime
dispute, as the grievance so states, and not an Article 7 case, as the Union proclaimed in its
recitation of the issue. It contends that with this new issue the Union would have to change
the facts at the hearing to make it into an Article 7 rather than an Article 8 overtime
violation. After hearing extensive arguments, including some of the facts concerning the
merits, the parties references to conflicting citations, and their desire to submit these
citations after the hearing, the arbitrator concluded that the issues involved were of such
complexity or significance to warrant reference to the Regular Area Arbitration Panel.!

The grievance filed at step 1 alleges a violation of Article 8 and a number of other
Articles.? It contends in the factual statement that for six dates in May 1997 the grievant
was by-passed as an ODL clerk in automation, while level 5 distribution clerks from manual
operations were assigned the automation equipment. In the step 2 decision, management
designee Jones, stated that level 5 manual clerks can be utilized in & level 4 position. They
were paid straight time when the grievant was available for overtime. He noted that
management has a right to utilize employees at the straight time rate rather than employees

at the overtime rate.

' The parties stipulated that with the arbitrator’s dual role on both panels for these
scheduled type cases, the arbitration should proceed as scheduled. The arbitrator so ordered
pursuant to Art. 15.5.C.3.e. Citations and argument were received after the close of the oral

hearing.
29 3 5 15,19 and 30.



Union steward Maier testified that after the step one meeting he discovered an
award by Arbitrater Cushman (E7C-2E-C41567) relating to this issue. It had similar facts,
but was based on an Article 7 violation. Although the grievance did not specifically refer to
Article 7, he gave the award to Jones at the step 2 meeting and discussed the same set of
facts as an Article 7.2.B and C violation with an Article 8 remedy. Jones testified that he
received the award after the step 2 decision. As a result, he did not include any mention of it
in the decision.

The Union filed Additions and/or Corrections to the step 2 decision. “At this time
the Union will clarify the issue, it is an Article 7 Employee classification issue with an
Article 8 type of resclve.” In its step 3 decision, management made no reference to Article
7. It responded that the Service had the right to use both OTDL and non-OTDL clerks for
overtime when the mail volume on hand and other operating conditions so necessitate.
Scheduling was in accordance with Article 8,

B. Positions of the Parties

Management maintains in its motion to dismiss that the step 1 grievance involved
overtime only. The Union in effect abandoned this argument and made it into a craft
crossing grievance. The Union admits there is no violation of Article 8. The alleged
violation of Article 7 would have to be filed separately and the arbitrator has no jurisdiction.
Management cites a recent decision by Arbitrator Byars (H94C-4H-C97086909) who
dismissed a grievance. The written grievance concerned a PTF employee whom returned to
work on limited duty and management worked carriers in the clerk craft while sending the
grievant home. The Union argued at the hearing that the use of Rural Route Associates or
non-carrier employees violated the coniract. Arbitrator Byars found “no allusion to the use”
of these type of employees in lieu of the grievant and “no development of the grievance on
such a basis.” She concluded that the issue posed by the Union was outside the scope of the
grievance.

The Union argues that management re-framed the issue at steps 2 and 3, without
discussing the issue raised by the Union under Articles 7.2.B and C. The Union, as the
moving party in contractual grievances, has the responsibility to make sure that its
grievances are properly framed and developed throughout the grievance pmcedure In its
step 1 grievance, the Umon referred to level 5 clerks
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described as a mail processor for purposes of clarifying level 4. The Union made this more
specific in its additions and corrections. It clarified the issue as Article 7.2.B and C with an
Article 8 remedy. “If the framers of Article 15 wanted the step one and step two form as the
controlling papers in the grievance p'racedure, there would be no provisions for additions
and corrections.” There are a number of arbitrators who have stated that the Union has the
right to utilize the “pre-arbitration process” to fully develop the issue.

C. Discussion

Management’s motion to dismiss raises an all-too frequent complaint -~ whether the
grievance filed by the grievant and processed through the grievance steps is the same one
being heard at arbitration. As the Service points out, if the Union can change its mind and
come to arbitration with a different issue or set of facts than those developed in the
grievance steps, the Arbit?atar’s jurisdiction is placed in question. This simply may be a
different grievance than the one processed and developed. But there are two additional
concerns not voiced by management here. There is the element of surprise at the arbitration
hearing, which neither party is expected to endure, when new facts and contentions are
made for the first time. There is also the notion that the grievance should be made with
sufficient clarity so it may be resolved at the lowest possible level of the grievance steps. All
of these are valid considerations; they are inherent grievance processing concemns that have
been tested many times over.

One way to ensure that the arbitrator hears what has been grieved is to make it clear
in the grievance procedure that the parties have to set forth in their presentations at the
steps with clarity what is being claimed and what is being decided. This much the parties
have done. Article 15.2, Step 1 (d) provides for the Union appealing to step 2 with a
“detailed statement of facts along with its contentions,” “particular contractual provisions™
and remedy. Once in step 2, both parties are obligated to make “a full and detailed
statement of facts relied upon and contract provisions,” and “cooperate fully in the effort to
develop all necessary facts. . . . (Article 15 Step 2 {d3).

Many of the Postal cases involving this issue concern the development of the facts
and contentions ~ whether there is some history of development prior to arbitration. Other
cases have pointed out that the pre-printed portion of the step 2 grievance appeal form
appealed is “not fimited to the following . . .

the violation being

stetes on hne 11 that
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There is some suggestion that this language is useful to counteract management’s reliance
on a technical construction of Article 15. (See Arbitrator Vause’s review of many of these
decisions in HO0T-1H-C95030390.)

But the essence of Article 15 is making certain that the positions and facts are
known before arbitration. When individual grievants are involved, the precise nature of the
wording can not always be mandated as a rigid standard. Each case may vary depending on
the nature of the grievance, the grievant’s experience and background, and assistance from
the Union in the wording, So, too, as a representative of the grievant during the grievance
process, the Union is able to better advocate and clarify the claim. It is this clarification, the
need to make certain the grievance is factually correct and the issues and contentions are
accurate after the completion of step 2, that the parties provided for the Union to make
corrections or additions. This need is vital if the process is to work.

Yet, even with all the obligations for both sides to be “full and detailed” and
“cooperate fully,” the step 2 answer is obviocusly not a joint decision. It is written by one of
the parties to the dispute and is for that reason open to subjectivity. When this happens
there may be some tendency to use only those facts or arguments which support the
decision. The parties recognized this concemn since Anicié 15.2 Step 2 (g) specifies that
additions or corrections can be used to assert “the facts or contentions set forth in the (Step
2 denial) are incomplete or inaccurate. .

Arbitrator Stallworth in COC-4M-C2845, ruled that corrections and additions are
enough to make them “an integral part of the Step 2 process.” It would seem that while this
is meant to; protect the Union, at the same time it must be used only to correct or add where
the decision is "incomplete or inaccurate.” This presupposes that the parties discussed or
had all of the information for the grievance at step 2, as they are required to develop under
the provisions cited above. In those cases cited by the Union the claim could either be
sufficiently identified or there was some development of the issues through discussion or
correspondence at steps 1 and 2. (E.g. Arbitrator Vause, supra). In the citation offered by
management Arbitrator Byars ruled that the Union outright added a new set of facts at the
hearing. There is no evidence that the Union filed additions or corrections or otherwise

developed those facts before arbitration.



There is a factual dispute about whether the Cushman award, which is based on
Article 7 in a similar factual context as here, was provided to Jones by the shop steward at
step 2 or thereafier. The step 2 decision clearly is based on overtime and Article 8. It is odd
why Jones, an experienced step 2 designee in Tampa, would avoid mentioning the Cushman
award, knowing full-well that the Union would make it an issue for step 3, unless he simply
did not see it until after the decision. Yet, it is curious why his decision would state that
“contrary to the Union’s position, level 5 MDCs can be utilized in a level 4 position . . . ©
This is precisely the Article 7.2 issue. Moreover, when management was made aware of this
:ssue in the additions and/or corrections before step 3, it made no mention of it in the step 3
decision. The contract also obligates the parties at this step to make “certain that all relevant '
facts and contentions have been fully developed and considered.” (Article 15.2 Step 3 (b))

If the Article 7 issue was new at step 3 and was not truly a correction or addition on
account of an inaccuracy, it should have been so stated in the answer. Management still had
an obligation to consider it. But by ignoring it, the Service opened up the prospect that it
may have been part of the step 2 process that needed clarification. Moreover, management
can hardly claim surprise about this issue at arbitration when it was fully spelled out prior to
step 3. Contrary to its argument, the Union never changed facts at this arbitration. The facts
are the same, as is the central theme of this dispute —assigning work to a different wage
level than the grievant. This has been part of the grievance since step 1. Changing wage
Jevels and assignment of work unquestionably are issues encompassed by Article 7.2.

Basedonthcrecordandtheabovereasonsitisfoundthatthegimcepmp@dy
encompasses Article 7.2, and as such it is arbitrable. Management’s motion to dismiss is
denied.

OI Merits
A. Facts

On May 13, 15, 16, 19 ands 21, 1997, management assigned level 5 distribution
clerks from manual operations to the sutomation section on straight time. The parties
stipulated that the duties performed by the manual distribution clerks (“MDC™) were duties
normally fulfilled by level 4 mail processors. The MDCs received level 5 pay for this work.

The @mm cleimed he was “bypassed as sn ODL clerk in automation, while the level 3
r, “some” of

erks worked the automation equipment.” According to Steward
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It is found that the Union has presented a prima facie case for a violation of Article
7.2.B and C. There is no evidence of insufficient work or heavy work load on these days.
While capabilities and qualifications to do the work are disputed, the Union did not present
sufficient evidence in this hearing to show & lack of gualification to counter Jones’
testimony. Nonetheless, the evidence is undisputed that work was not assigned in the same
wage level, as mandated by sections B and C. Lgvel 5 clerks worked in Jevel 4 jobs while
the grievant, a level 4 clerk on the OTDL, appears to have been available for all or some of
these days.

As to remedy, the Union only seeks a remedy for the grievant. The availability of the
grievant needs to be determined from the appropriate records. The parties stipulated that if’
a violation was found, they would make the calculations. The parties shall be directed to
examine and consider these records to determine the extent of the remedy to the grievant.

Avard:

Based on the above and the entire record, the grievance is sustained. The grievant
shall be paid four hours overtime pay at the appropriate rate as make-up for each of the six
days noted above that he was bypassed from the OTDL. The records must establish that the
grievant was by-passed on these individual days, that level S clerks or clerk worked level 4
jobs in automation, and that the grievant was available to complete the assignments. The
arbitrator shall retain jurisdiction for clarification and/or enforcement of the award for a
period of 90 days from the date of this award.




occupational groups, Under B and C it is provided that temporary

assignments must be in the same wage level. The ‘inherent presumption’

would appear to apply to wage levels as well as crafts or occupational group

jevels. Otherwise the term wage levels would be superfluous. . . .

Cushman reviewed some 12 awards for support of this position (see pages 17-23).
As to management’s contentions in these cases that Article 7 only applies to cross-craft
assignments, and that Article 7 is needed for efficiency, Cushman concluded:

Each of these arguments has been addressed in one or more of the above-
cited arbitration awards and, in each case, they have, both singly and in
combination, been rejected as sound justifications for avoidance of the
Service’s obligations under Article 7.

In distinguishing citations made by the Service, Cushman noted that, for example,
Arbitrator Marlatt in S4C-3A-C28982 "overlooks the term ‘wage levels’ in Article 7. That
term constitutes a separate category in Article 7 and may not be read out of the contract.”
Cushman also rejected the notion that if a heavy workload/light workload situation exists,
the Service would meet the criteria of B and C. Even if the criteria is met as a f‘actua!

matter, he ruled that

.. . there is another express requirement in that the work assignment must bein
the same wage level. This express limitation is a mandatory requirement and is
not satisfied by the payment of the same wage level rate. This requirement
mandates work in the same wage level, not pay on the same level.

The facts in the Cushman award are not unlike these facts. There, the Service
assigned two Jevel § distribution clerks to work in the OCR/BCS area, which is the job of a
jevel 4 mail processor. There were three level 4 mail processors on the OTDL available to
be called in for overtime for these duties. This is not much different than here - same craft
but different wage levels. Management assigned four level 5 distribution clerks to work
level 4 automation, and the grievant, a level 4 mail processor, was on the OTDL and
apparently avsilable for these duties. Cushman found an Article 7 violation based on these.

strikingly similar facts.*

4 Management was aware of the Cushman award since at least the corrections and
additions. The Union had copies at the hearing. It provided one to the arbitrator and offered
sment. This award had not been distinguished, discussed or otherwise




Employer's understanding of (1) all relevant facts, (2) the contractual provisions involved,
and (3) the detailed reasons for denial of the grievance.

(g) If the Union representative believes that the facts or contentions set forth in the decision
are incomplete or inaccurate, such representative should, within ten (10) days of receipt of
the Step 2 decision, transmit to the Employer's representative a written statement setting
forth corrections or additions deemed necessary by the Union. Any such statement must be
included in the file as part of the grievance record in the case. The filing of such corrections
or additions shall not affect the time limits for appeal to Step 3.

D. Conclusions

Based on the determination from the procedural discussion, the merits will concern
the application of Article 7.2. Initially it is well-recognized that Article 7.2 B and C restricts
to some extent management’s right to freely assign work. E.g., Cushman, supra, and
Hoffman, H94T-1H-C 98006595 (1998). Although management made no argument
regarding Article 7.2, it is presumed that it would have set forth a position similar to the one
made as a defense in these type of grievances — intra-craft assignments are not within the
purview of Article 7.2 and Article 7.2 encourages assignment flexibility. This is not the first
time these arguments have been made in arbitration.® Section A of 7.2 involves crossing
craft lines and establishing regular full time and permanent assignments. While it prohibits
combining different crafts or occupational groups or wage levels into one job, it allows
crossing under certain conditions. But in Sections B and C, there is no reference to different
crafts or groups, only to the third grouping from Section A — wage /evels. The emphasis is
on allowing assignments when there is insufficient work or a heavy work load. In those
circumstances the assignment must be in the same wage level with the employee qualified to
do the work. _

The issue here i1s whether management met the criteria in 7.2 B or C by allowing
level 5 clerks to work in level 4 jobs, Arbitrator Cushman, in discussing the same wage level
standard stated:

It seems equally clear from the text of Article 7 that assignments crossing
occupational group lines are prohibited except under the critena contzined in
B and C. The text of Article 7A also expressly includes ‘wage levels.” Thus
Section A lists wage levels as a third category coordinate with crafts and

* There are 8 mumber of decisions deciding this issue. The Cushman award discusses

T
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the MDCs were not trained on the automated equipment. One of the MDCs, Lyle, was
properly trained. Maier noted that there are other grievances on “level crossing” and they
have mostly been resolved as overtime make»ups. Jones testified that they were all qualified
and trained to do the automated work. They had previously worked in automation and then

bid into the manual section.
B. Position of Parties

The Union does not disagree with management’s right to work employees at straight
time rather than using employees at the overtime rate. But this can only be hroper if they are
in the same wage level per Article 7. Management may not disregard one part of the
National Agreement to use another. All of the Articles must be used together. Most of the
level 5’s have not been properly trained for the work in automation. Several grievances are
pending on this issue. The level 4 work is not consistent with the employee’s knowledge
and experience or commensurate with their capabilities as level 5’s.

Other than stating that the Union did not meet its burden since there are no clock
rings to show that anyone worked these hours, management only addressed the procedural
argument, claiming that Article 7 should not be before the arbitrator. As seen that position,
made for the first time at the hearing and not at step 3 when the Union specifically related
Article 7 through additions and corrections, has been rejected. |

C. Contractual Provisions:
Article 7 Employee Classifications
Sec. 2 Employment and Work Assignments . . .

B. In the event of insufficient work on any particular day or days in a full-time or part-time
employee’s own scheduled assignment, management may assign the employee to any
available work in the same wage level for which the employee is qualified, consistent with
the employee's knowledge and experience, in order to maintain the number of work hours

of the employee's basic work schedule.

C. During exceptionally heavy workload periods for one occupational group, employees in
an occupational group experiencing a light workload period may be assigned to work in the
same wage level, commensurate with their capabilities, to the heavy workload area for
such time as management determines necessary. '

A 15 Section 2. Grievance Progedure Steps Step 2: .
( ere sgreement is not reached the Employer’s decision shall be furnished to the Union
representstive in writing, within ten (10) days after the Step 2 meeting unless the parties
agree to extend the ten (10) day period. The decision shall include s full siatement of the
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