Denial of Intermittent FMLA Leave Violated NA

The Postal Service's denlal of intermittent Family and
Medical Leave o an employee in Tampa, Fla. and its is-
suance of a Latter of Warning to her for absences due
0 her need o take care of her chronically ill daughter
violated the National Agreement, Arbitrator Anderson rus-
ed. He determined that the empioyee who was eligible for
FMLA leave at the time the leave commenced, but due
to intermittent leave taken for the same condition, fell
below the 1250 hour minimum required in the previous
12 month pariod was neverthsless eligible for the leave,
The arbitrator ordered that the Service cease and desist
from discipiining the employee for using FMLA leave and
directed that the fetter of warning to the grievant be
removed.

_InJanuary 1988, the grievant was grantad leave under
the Family and Medical Leave Act to care for her daughter
who suffered from a chronic respiratory condition. At that
time, she had more than 1250 hours during the previous
12 rmonth period. After taking intermittent absences to care
for her daughter, she was notified in March 1999 that she
was no longer qualified under the FMLA since she did not
have 1250 hours of work in the previous 12 months at that
time. In May 1998, she was issued a letter of warning due
to her absences and then in September 1999, she was
placed on a suspension. Following the filing of a griev-
ance, the suspensicn was withdrawn but the letter of warn-
ing remained on the grevant’s record. The issue in the
grievance was whether an employee who was eligible for
FMLA at the time their leave commenced, but subsequent-
ly due to intermittent jeave for the same medical condi-
tion, falls below the minimum required 1250 hours in the
previous 12 month period, is still eligible for leave.

The union argued that once the employes met the re-
gquirement of 1250 hours of service during the previous
12 month period at the commencemant of taking inter-
mittent leave for a medical condition, she became eligi-
ble for 12 work weeks of leave. To support its contention,

it cited provisions of the Family and Medical Leave Act,
Department of Labor regulations for the Family and
Medical L&ave Act, and joint questions and answers of
the APWU and USPS regarding the Family and Medical
Leave Act. The union also cited language from a federai
District Court decision for the Eastern District of Virginia
in Willie Barron v. Runyon, dated 7/7/98, In that decision,
the court heid that “an empioyee who is eligible for inter-
mittent leave need only establish his eligibility on the oc-
casion of the first absence and not on the occasion of sach
subsequent absence.”

The Postal Service countered that an employee must
have 1250 hours of work in the previous 12 month period
for svery time the leave commences. To support its posi-
tion, it cited two recent arbitration decisions.

Arbitrator Anderson sustained the grievance. He in-
dicated that there was no dispute that tha grigvant was
initially efigible for Family and Medical Leave and that she
had to take leave on an inlermittent basis to care or a
chronic condition of her sick child. He observed that the
awards cited by the Postal Service wera noton point with
the instant case. In addition, the arbitrator stated that pro-
per medical certification was provided in this case. He then
concluded that “{ajn employee, who is eligible for Family
and Medical Leave at the time the medical ieave com-
mences, but due to intermittent lsaves for the same con-
dition, falls below the 1250 hour minimum required in the
previous 12 month periad, is nevertheless, eligible for
medical leave.” He stressed that “'[tlhe employee was
eligibie tor Family Medical Leave and continued to be eligi-
bia for the FMLA due to the intermittent absences required
for the ¢are of her daughter.” The arbitrator noted further
that the joint questions and answers indicate that an
employee may not be disciplined as a result of protected
absences under the FMLA. (AIRS #33171 - usSPs

#HO8C-4H-D 99290624, 3/31/2000)
— Reprinted CBR
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Awaﬁi Summary:

An employee, who is eligible for Family Medical Leave at the time medical leave
commences, hut due fo intermittent leaves for the same condition, falls below the 1250 hour
minimum required in the previous 12 month period, is, nevertheless, eligible for medical leave.
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