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Grievance-Arbitration
Procedure Article 15

We must raise our Just Cause angg‘
due process issues in detajlng [atey
than step 2
15.2.5tep 1 (d) The Utiion shall bg
entitled to appeal an fdverse decist
Step 2 of the grievance proceduréWithin
ten (10) days after recelpt of the
supervisor’s declsiop. : Stich appedl
be made by completing a standardy |
grievance form developed by agre
of the partles, which shall incliide
?p ropriate space for at least th
ollowing: f




w 1. Detalled statement of facts;
w 2. Contentions of the grievant;

u 3. Particular contractual pro 15/
involved; and :

s 4 Remedy sought.

n Step 2 (d) At the meeting the Union
representative shall make a full and
detailed statement of facts relied upon,
contractual provisions involve
remedy sought. The Yriion rep
may also furnish written statemé
witnesses or other indviduals. 1
Employer representdt' Vé shall als
full and detalled stqtement of faggs
contractual prav/s;on e//ec( upen

1

/

The pa/ties’representat/ves shall cooperate
fully in the effort to develop all necessary
facts, including the exchange of copies of all
relevant papers or documents in acearganeens g
with Article 31. The part/(f'sﬂf‘@ﬁ“ﬁ‘ senpatives

witnesses where deszrab/¢ to assure';
development of all facts and contenti
addition, in cases in vo/wng dlscharg
party shall have the r/ght to present
than two witnesses. Such right sh
preclude the parties; from _/omt/y agreeing, to ; e
Interview additional prog ided S
above., i




What does the Contract say

about JUST CAUSE?

Article 16, Section 1. “a basic prineiplasstan
be that discipline sho d*ﬁ?@’ orr%ve in %
nature, rather than pu n/t/ve Na. mp/oyeef
may be disciplined or’d/scharge xcept | ]
for just cause, suchjas, but not '
/nsubord/natlon, p//fer‘age, Intoxie
Incompetence, failire to ,Detfog
requested, v/o/at/an of the' terms. Y this
Agreement, or fa//ur to obSrvéf? fety
rules and regulatig :

Benchmark decision Arbitrator
Carroll R. Daugherty, 1964

“Few, if any union-management
contain a definition ofig ]ﬂﬁﬁ’”@u
Nevertheless, over theryears the;
of arbitrators In innurierable di
cases have developed|a'sort of
law” definition thereoff This de
consists of a set of/guldelines Q
that are to be app(ed to the fa
one case, and sajd criteria are
below in the forrg

A no answer to any one or more of the
following guestions normally signifies that
just and proper cause did not exist,,
words, such no means that.thersipl

elements of arbitrary, capricious,
unreasonable, or dlscrimlnatory actlj

an abuse of managerlal dnscretiorL
the arbitrator to substitute his jud ment for
that of the employer " .

R S




EL-921 Handbook Supervisor's Guide to

Handling Grievances
u Is there a rule?

» Is the rule a reasonable rule?
a Is the rule consistently a

related to the infraction,ItseIf and in Ijpd
that usually administeréd, as well as {g
seriousness of the embloﬂ/ee § past reg
n Was the dlsciplmary éctiqm taken ir'd,
manner?

JUST CAUSE DEFINED
1. Is There a Rule?

= If 50, was the employee aware of the
rule? Was the employee f e
disciplinary conseque %5 for fal
follow the rule? It is ny )t enough
"Well, everybody kn wi‘that rule
"The rule was poste; years g D.

Management may Have to,  provernat. thé
employee should I'(avqe known ofigf
There must have been oral' or
communication and
to the employee.

w0
Q
<
<
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Is There a Rule?

s Certain standards of conduct are normally
expected In the industrial environment and it Is
assumed by arbitrators that employeess
be aware of these standagdsma'l
communication does not pecessarily r
no answer to question #14‘

sabotage, msubordma,tlop, etc woulgf
be assumed to have understood thét?,'




Is There a Rule?

If there is not a contractual prohibltlon or
restriction, the employer has

2. Was the rule reasonably related to
(a) the orderly, efficient, and safe
operation of the business and (b) the
performance that the employer might
expect of the employee?

n If an employee believes the rule is
unreasonable, s/he must obey and file the
grievance later, unless s/he feels that the
rule or order would jeopardize personal
safety or integrity.

3. Did the employer, before
administering discipline, make
an effort to discover whether the
employee did in fact violate a

rule or order?

B This is the employee’s “"Day In Court”
principle, also called a PDI. An employee
has the right to know with reasonable
precision the offense with which s/he Is
being charged and to defend his/her
behavior.




a The employer’s investigation must
normally be made BEFORE a decision to
discipline is made. If the employer fails to
do so, its failure may not normall
excused on the groun%mmatﬁti.

will get his/her day in gourt througk
grievance procedure after the exg
discipline. By that tine, ‘there ha
too much hardening/ of p05|t|ons*
damage to the employee glread

» There may be circumstances under which
management must react immediately to
the employee’s behavior. The normal
proper action is to suspend the, ‘
pending investigation swit }
understanding that (1}the final d
decision will be made/éfter the
investigation and (b)Y If found inre
after the investigation, s/he will b
restored to the job/with fdll paysfe
lost. / |

.. el T

® Management’s investigation should include
an Inquiry into possible justification for the
employee’s alleged rule violation.




4. Was management’s investigation
conducted fairly and objectively?

» The investigator may be bath
“prosecutor” and “jud €", but

5. At the investigation, did the
“‘judge” obtain substantial evidence
or proof that the employee was
guilty as charged?

m It is not required that the evidence be
conclusive or “beyond all reasonable
doubt”. But the evidence must be
substantial....not flimsy.

» The management “judge” should actively
search out witnesses and evidence not
just passively agree with participants.

6. Has management applied its rules,
orders and penalties even-handedly
and without discrimination (disparity) to
all employees sy
= If management has bé n Iax in é <'
its rules, orders or pe




» The USPS has been overturned, ok
reversed in some caseg:tyél :
consistently and equltﬂ\bly enforall

» Consistently over!oogi‘ﬁlg employ%
infractions and then djsciplining Wit
warning Is one issug. |If gmployegs
consistently allowed to smoke I
designated areas,;it is not appro% iate to
start disciplining them for that vi

L

7. Was the degree of discipline
reasonably related to the seriousness
of the employee’s proven offense
and/or the record of the employee in
his service to the USPS?

a A trivial proven offense does not merit
harsh discipline unless the employee has
properly been found gulilty of the same or
other offenses several times in the past.

» Record of previous offenses may never be
used to discover whether s/he was guilty
of the latest offense.

What does “just cause” mean?

reveals that any determingtion of justi¢ause
requires two separate copisiderationsg(l)
nduct,

“A reading of arbitral ruling;]mth@ﬁ /

whether the employee iy gullty of misco

and (2) assuming guilt, whether the dis

imposed is a reasonable peralty undsj

circumstances of the case. )
Marvin Hill, 3r., and Ant,hony‘*;‘)inié?‘ i
R ies in Arbitration




Progressive vs. Corrective
Is there a difference?

» Progressive discipline only applies to simil

misconduct where a live past record exisk

» Disclpline that is not progress! (& Cannot b ¢

Penaities which do not progress in severity i FEAY

established pattern, deny the’ amployee an Q portunity / l
i

3

to correct their behavior. /I! | o
Such penalties are not defensiblg as correctiyd
punitive. Article 16 prohibits punitive dlsclp!
= If a letter of warning for 4 minor lh,fracth% ;
different type of minor Infraction occurs, tha

type Infraction must proceed on a separate;

progressive and corrective plirposes. i

2

What does the USPS say “just
cause means?

The USPS’ own EL-921 Handboo
what Is necessary, evep.lasthéirop
to establish “just causg”. Now thefiCIM /1
Joint Contract Interpretation Mant /

provides the USPS a?t{ the APWU ¢
regarding just cause/now:incorp
language with all other seven test
cause. AN B

See JCIM /o \
pages 121-127 %

“Just Cause”

brings
“Due Prgeess

to the workplace




What is
DUE PROCESS?

to the jurisdiction thereof, are c#\l zens of the Uni
the state whereln they reside.

law which shall abridge the prmle es or Iimuni
the United States; nor shall any state deprive an
liberty or property without de p |
person within ts jurisdictiort{f

Due Process Defined

= Employee’s right to justi
entitlement of an empley&&to p
procedures and naturd! justice.

procedures for er)suri g eq ity
among employe

FUNDAMENTAL FAIRNESS

s The presumption of innocence q.

w The right to be heard byt deciglon
maker before the decigion Is madé

= The right to a fair and “"mpartlal
Investigation ,f

« The right to be present at the h
order to face the aCcuser

10



The Supreme Court
Cleveland Board of Education vs. Loudermill

«» “An essential principle of due process
deprivation of life, "beWﬁw /b
preceded by notice and ppportuni
appropriate to the nature of the ca
v. Central Hanover Bank ‘&Trust.

“...the root requwemehﬁ o? the Due
Clause as being ’that(a Indlwdual
opportunity for a hearmg before Ml
of any significant property interest‘

Cleveland Board of Education vs. Loudermill

« This principle requires ‘some kind of
hearing’ prior to the discharge of an
-employee who has a constitutio
protected property int;r@sﬁﬁw

employment.” Regentg v Ross
= Even decisions ﬂndmgfJ ho const

violation in terminatjoy grocedur”
relied on the existence of\some d

Cleveland Board of Education vs. Loudermill

“We have frequently recognized the severity
of depriving a person of the means of
||veI|hood "
..some opportunity fortf eemplo‘
present his side of th %case is regirringly
of obvious value in reachlng an a“ urate
dec15|on / :

...the only meanlngful Opportunl
“the discretion of ttie decision nﬁ%

effect,

11



Cleveland Board of Education vs. Loudermill

itladitoup

"The tenured public employee
oral or written notice gﬁ&t che

employer’s evidence, ahd an opp unity /A
to present his side of the story.

l 3

Cleveland Board of Education vs. Loudermill

» The supreme court established in thi

» certain public-sector emplay
a property interest in their emp
per Constitutional Due ‘Process.

= this property right e tfalls arigh
kind of hearing" before being te
- a right to oral or Written! notig

the empioyers evider! ce, and a
opportunity to p i
story.

w thus, the pre-termination hearing should
be an initial check against mistaken
declsions -- not a full evident ,

alleged that they had no chancer;
respond, the District Court erred 1

i2



WAR LABOR BOARD

» During World War 11, in the 1940syt}
board authorized arbitpati§ /e
strikes. gﬂ

iy
Y
{i

we'know i

|
!
!

arbitration process/és

Steelworkers Trilogy
1960
» This serles of three Suprem

decisions strengthenegstti#
process.

/ !f\

w These decisions made; arbltratio

1971
The Great Postal Strike and the
Postal Reorganization, AQtmmses

13



The Burden of Proof

» In arbitration, the moving pa
has the burden of pro?

N

;

= In discipline cases the’ burden 0
on the USPS because of the pres
of innocence.  /

=
©
Q
Pl
@
=
e
=

a Preponderance of th; evidenc
than 50%) /’ \

= Clear and convincir! e\ndence
civil proof) \

= Evidence beyond; A easdna
(Criminal only, takln}g awa< fr

Two Types of Defenses

This Is a defense bas,
presumption of i mno_“z

14



Affirmative Defense

While management has the by
proving the employee-js*¢tillt
charge, the Union hasithe burde
an affirmative defenseq is raised.

An affirmative defensé Is a defe
would overturn the disclpline eV
employee is gullty of the charge

Examples.ofBP

Process Vjolatiofis /!
Afflrmativé Peﬁgnses / !
| "

Lack of fair an

15



Lack 0 -fp'rf :

Lack of higher |evels
and concirren

LLack of sugw ervisoft
authority to resolve at
steps |

16



infor?n’!
|

I
/o
,
i

/

Timeliness of’

“discipline

Lack of 30 da noti
discharge

%

17



Past Discipline Rehed upon for

What have postal arbitrators said
about “just cause”.

Arbitrat (Sisk

\
“Just cause means that the . emplo
act arbitrarily, caprrcm;uslyk,
discriminatorily, o méke a‘decis
based on fact.”

Arbitrator Platt

people, mindful of the habits an
custorns of the workplace and of the
standards of justice and:fair deallf}
prevalent in industrial Ilfe must

“To determine just cagifg,»maé’é’:

penalty was fair.”, "




Arbitrator Morton

without basis in fact. \\

I
i
|
[
!

“A just cause proviso, standing aleg

Arbitrator Nelson

demands that certain mirfitn
due process be observed. One,
those minimum essentlals is tha
accused have an opp‘qrtumty befg
disciplined to be hear¢i intheir o
defense.” \ ‘

“It Is well established in.JabeF¥elatigns that

Arbitrator Mikrut

prior to assessing discipline, man"'__gement

except in the most obyious and h_lnous of
situations, must conduct a fair arig

impartial mvestlgatlbn of the incide

Y
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Arbitrator Shea

“The just cause standards requires the Postal Servic

demonstrate that its disciplinary actionswéd: e
after an objective pre-dlsclpl%iﬁ“%&\%%aﬂa resulting 2
y

in proof of the grievant’s infragtion of a clear)
communicated and reasonablé rule. The stafidard /
further requires the Postal Sérvice to demorjgirate that /
the disciplinary consequencég of, violating t ]
communicated to the grievant and that the
discipline was consistent with the'charged of
the grievant’s employment record.\, Final%g%
must establish that its discipline was impe

accordance with the prgcedyral requtreme
in the parties national agreement.”

Arbitrator Mc Callister

“The just cause concept is not.unifor
Setvice arbitrations. Howevt%&:,ﬁg&m
. For €

a core group of criteria exsf

arbitrators question the existence of ayule and /1\

its reasonableness as wejlas its evenflanded /|
application. Also, most prbitrators watiid weigh/ | *
the question of the rogna hg jssuance/

of discipline. Delaying.di whern

thness of tl
clplinary ac
the events have been fully explored
unfair and deprivesa/l employee, ap
representative, the appoj unlzy to co
the Issues and to properly prep\c{re a
while the evidence s fregh.”

Thank you

Without YOU there is no Union

T

Success Is never final and failure i
fatal...It is courage that.counts.
Coach John Woodery




