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1ST CASE of Level 1 printed in RULL formar.
JANICE R. LACHANCE, ACTING DIRECTOR, OFFICE OF PERSONNEL MANAGEMENT,

PETITIONER v. LESTER E. ERICKSON, JR., ET AL.

b4 .
v
‘

No. 96-1395

SUPREME COURT OF THE UNITED STATES

118 5. Ct. 753; 1998 U.S. LEXIS 636; 139 L. Bd. 24 695; 66 U.S.L.W. 4073; 13 BNA IER CAS 1015;

98 Cal. Daily Op. Service 508; 98 Daily Jo

urnal DAR 695; 11 Fla. Law W. Fed. § 473

December 2, 1997, Argued

January 21, 1998 *, Decided
* Together with LaChagee, Acting Director, Office of Personnel Management v, McMamns et al., also
on certiorart ¢o th¢ same court,

NOTICE: [*1]

The LEXIS pagination of this document is subject to
change pending selease of the final published version.

PRIOR HISTORY: ON WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT.

DISPOSITION: &89 F 34 1575 (first judgment), and 92
£3d 1208 (second judgmeat), reversed.

SYLLABUS:

Respondents, federal employees subject to adverse gc-

tions by their agencies, each made false statements to
agency investigators with respect to the miscongduct with
which they were charged, In each case, the agency ad-
ditionally charged the fals¢ statement a5 2 ground fox
adverse action, and the action taken against the em-
playee was based in part on theadded charge. The Mesit
Systems Protection Board (Board) upheld that portion of
¢ach penalty that was based on the undeclying charge,
but overturned the false statement portion, ruling, inter
alia, (yat the claimed statement could {*2] nor be consid-
cred In setting the appropriate punishment. In separate
appeals, the Federal Circuir agreed with the Board that
10 penalty could be based on a false demial of the under-
Lying claim,

Held: Neither the Fifth Amendment's Dus Process
Clause 107 the Civil Service Reform Act, SUS.C §
1101 et seq., precludes 2 federal agency from sanc-

tioning an employee for making false statements (o the
agency regarding his alleged employment-related mis-
conduct. It is impossible to square the result reached
below with the holding in, e.g., Brysonv. United States,
396 US. 64, 72, 24 L. Ed. 24 264, 90 S. Cx. 355, that
2 citizen may decline to answer 2 Government question,
or answer it honestly, but cannoe with impunity know-
ingly and willfolly answer it with & falsehood. There
is 1o hint of @ right to falsely deny charged condnet in
§ 7513(a), which authorizes an ageacy to impose the
sort of penalties involved here “for such canse as will
promote the efficicacy of the service,* and then accords

. the employee four carefully delineated procedural rights

~ advance written notice of the charges, a xeasonable
time to answee, legal representation, and a specific writ-
ten decixion. Nor can such & right be found [*3] in
due process, the core of which is the right to notice
and 2 meaningful opportunity o be heard, Bven assume
ivgdmcxcsponaenuhadapmtmdpmpmyinmin
their employment, this Court rejects, both an the basis of
precedent and principle, the Federat Circuit's view thag
2 "meauingful opportunity to be heard” includes 2 right
m‘mahelesemmzumwhhmmwﬁwchugedcon‘
doct. It is well established that a cominal defendant's
tixh!mmﬁfydownotimhdethcﬁghtmmmhp&
juxy, e.g., Nic v, Whiteside, 475 US. 157, 173, &
L. Ed. 2d 123, 106 S. Cr. 988, ad that punishuene

may canstituionally be imposed, e.g., United States v,

. Wong, 431 V.8, 174, 178, 52 L. Ed. 2d 231, 97 5. Cx.

1823, or echanced, e.g., United States v Dunnigan,
507 U.S. 87, 97, 122 L. Ed. 2d 445, 113 §. Ct. 1111,
because of petjury ot the filing of a false affidavit re-
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quired by statate, ¢.g., Dennis V. United States, 384
US. 855, I6L. Ed. 2d 973, 86 5. Ct. 1840. The fact
that respondents were ot under oath is irrelevaut, since
they were not charged with perjury, but with making
falge statements doring an agency investigation, a charge
that does not require Sworn statements. Moreover, any
claio that employees not allowed to make false state-
ments might be coerced into admirting misconduct, [*41
whether they believe that they are guilty or not, morder
to avoid the more severe penalty of removal for falsifica-
fion is entirely frivolous. United States v. Grayson, 438
US. 41, 55, 57L. Ed. 24 582, 98 5. Q1. 2610. 1If an-
swering anagency's investigatory question could expase
an eatployee to a criminal prosecution, he may exercise
fis Fifth Amendment right to remain silent, See, ..,
Hala v. Henkel, 201 U.S. 43, 67, 50L. Ed. 652, 26 8.
Cr. 370. An agency, in ascertaining the tnuth or fulgity
of the charge, mighe take (hat faiture to respond into
consideration, see Baxter v. Palmigiano, 425 U.S. 308,
318, 47 1. Ed. 24 810, 96 8. Ct. 1551, but there is
nothing inherently irrational about such an investigative
posture, see Konigsberg v. State Bar af Cal., 366 U.S.
36. Pp. 2-5, 6 L. Ed. 2d 105, 81 8. Ct. 997.

89 F.3d 1575 (fixst judgment), and 92 F3d 1208 (second
judgment), reversed.

COUNSEL: Seth P, Waxman argued the cause for peti-
tioner.

Paul E. Macth argaed the cause for respondents.

JUDGES: REENQUIST, C. 1., delivercd the opinios for
4 unanimons Court.

OPINIONBY: REHNQUIST

OPINION: CHIBR JUSTICE REHNQUIST delivered
thie opinion of the Court.

The question presented by this case is whether cither
the Due Process Clause or the Civil Service Reform
Act (CSRA), § U.S.C. § 110! et seq., precludes 2 fed-
ecal agency from sanctioning an eoployee for making
false statements to the agency [*5) regarding alleged
exployment-related misconduct on the part of the e~
ployes. We hold that they do not,

Respondents Waish, Brickson, Kye, Barmrent, Roberts,
and McMarus are governrent eaployees who were the
subject of adverse acdons by the various apencies for
which they worked. Each employee made false state-
mmagmym&mmwimmpmtothcm
conduct with which they were charged, In each case,
the agency sdditionally charged the false statement 8 2

ground for adverse action, and the action taken in each
was based in part on the added charge. The employees
separately sppealed the actions taken against them to the
‘Mesit Systeas Protection Board (Board). The Board up-
eld that pordon of the penalty based on the underlying
charge in cach case, but overmmed the false statement
charge. The Board further held that an employee’s false
starcments could not be used for purposes of impeaching
the employee's credibility, nor could they be considered
in setting the appropsiate punishment for the exployee’s
waderlying misconduct. Finally, the Board held that an
agency may not charge an employee with failure to repost
an act of frand when reparting such frand would tend to
implicate [“6) the employee in employmeat-related mis-
conduct.

The Director of the Office of Personnel Managereent
appealed each of these decisions by the Board to the
Cout of Appeals for fhe Federal Circuit. In a consol-
idated appeal involving the cases of Walsh, Exickson,
Kye, Barrett, and Roberts, that court agreed with the
dethatnOpcmltycouldbcbasedonaﬁalse de-
pial of the underlying claim. King v. Erickson, 89
F3d 1575 (1996). Citing the Fifth Amcndment’s Due
Process Clause, the court held that “an agency may 5ot
charge an employee with falsification ora gimilar ¢harge
on the groand of the employee's denial of another charge
or of underlying facts relading to that other charge,” nor
may “deaials of charges and related facts . . . be con-
sidered in deteqmining a penalty.” /., at 1585, Ina
separare unpublished decision, the Court of Appeals af-
frmed the Board's reversal of the false statement charge
against McMaus as well as the Board's conclusion that
an employee's “false statements . . . may not be con-
sidered” even for purposes of i , McManus
v. Department of Justice, 66 M.S.F.R, 564, 568 (1995).

We granted certiorari in both cases, 521 US.
(1997), {*7] and now reverse. in Bryson v. Unired
Staves, 396 U.S. 64, 24 L. Ed. 24 264, 90 8. Cs. 358
(1969), we said: "Our legal system provides methods
for challenging the Government's right to ask questions
— lying i3 pot one of them. A cidzen may decling to
answer (he question, or answer it honestly, but ke can-
not withlmpmﬂtyknowinglyundwiufullymwwi&
¢ falsehood ™ Id., at 72 (footnote omitted). We find it
impossible to square the result reached by the Court of
Appeals in the preseit case with our holding in Bryson
and in other cases of similar import.

Title 5 U.5.C. § 7513(x) provides that an agency moay

impose the sort of penalties involved here "for such cause

the efficiency of the sexvice.” It then sets
forth four procedural rights accorded to the employee
against whom adverse action is proposed. The agency
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must:

(1) give the coployes “at [east 30 days’ advance writ-
ten potice™; (2) allow the carployee "a reasonable time,
Tt not less than 7 days, to answer orally and in wiit-
ing and to furnish . . . evidence in support of the
answer™; (3) permit the eamployee to “be represcated by
an attorney or other representative”; and (4) provide the
employee with *a written decision and {*8] the specific
reasons therefor,” 5 U.S.C. § 7513(b).

In these carefully delinearcd rights there is xo hint of
any right to “put the government to ts proof™ by falsely
denying the charged conduct. Sucha right, then, ifit
exists at all, must come from the Fifth Amendment of
¢he United States Constitution.

The Fifth Amendment provides that "no person shall
.. . be deprived of life, liberty, or properry, without
due process of law . . ..." US. Const., Amdt. V.
The Court of Appeals stated izt “it is undisputed that
the government employces here had 2 protected property
interest in theix employment,” 89 F.3d at 1581, and we
assume that to be the case for purposes of our decision.

The core of due process is the right to sotics 20d 2
mueaningful opportunity to be heard. Cleveland Bd. of
Ed. v. Loudermil, 470 U.S. 532, 542, 84 L. Ed. 2d
494, 105 5. Cv. 1487 (1985). But we reject, on the ba
sis of both precedent ang principle, the view expresstd
by the Conrt of Appeals in this case that & “mes
oppormnizywbcbeaxd‘incmdwadginwmal:ﬁalse
statemenrs with respect to the charged condudt,

It is well established that.a criminal defendant’s right
10 testify does not include the right to copumit perjury.
(*9] Nix v. Whiteside, 475 US. 157, 173, 89 L. Ed. 2d
123, 106 S. Cs. 988 (1986); United States v. Havens,
46 US. 620, 626, 64 L. Ed. 24 559, 100 8. Ct. 1912
(1980); United States v. Grayson, 438 U.S. 41, 54, 57
L Ed. 2d 582, 98 §. Ct. 2610 (1978}, Indeed, in
United States v, Dunnigan, 507 U.S. 87, 97, 122 L,
Ed. 2d 445, 113 §. Ct. 1111 (1993), we beld that 2
court could, consistent with the Constitution, enhance a
criminal Qefendant’s seatence based on a finding that he
perjured himself at-rial.

" Witnesses appeating before a grand jury under oatt
are likewise required to testify trathfully, on painof b¢-
ing prosecuted for perjury., United Staves v. Wong, 431
US. 174, S2 L. Ed. 2d 231, 97 8. Ct. 1823 (1877).
There we said that "the predicament of being focced @
choose between incriminatory muth and falsshood . .
. does not justify perpfy.” Id., ar 178, Similasy, one
who files a false affidavit required by statute may be
fined and imprisoned. Dennis v. United States, 384

U.S. 855, 16L. Ed. 24 973, 86 §. Ct. 1840 (1966).

The Coust of Appeals sought to distinguish these cases
on the ground that the defendants in thers had been wa-

der oath, while heee the respondents were not. The fact
that respondents were not under oath, of course, negates
2 charge of pexjury, but that is not the charge brought
against them. They were charged with [*10} making
false statements during the course of an agency investi-
gation, a charge that does not require that the statements
e made under oath. While the Court of Appesls would
apparcntly penmit the imposition of panishment for the
former but sot the latier, we f2i) 10 se¢ how fhie pres-
ence or shsence of an oath is material to the due process
inquiry.

The Court of Appeals also relied on its fear that if
employees were 1ot allowed © make false statements,
they might “be coerced into admitting the misconduct,
whether they believe that they are guilty or not, in order
to avoid the more severe penalty of removal possibly
resulfing from a falsification charge.” App. to Pet. for
Cert. 16a-17a. But we rejected a similar claim in Unired
States v. Grayson, 438 U.S. 41, 57L. &d. 2d 562, 98
S. €Y. 2610 (1978). There a sentencing judge took into
consideration his belief that the defendaat had testified
fatsely at his trial. The defendant argued before us that
such a practice would inhibit the exercise of the right to
festify truthfully in the procesding. We described that
contention ag “ensirely frivolous,” /d., af 55.

If answering anagency s investigatory question could
expose an employet to a Criminal prosecution, [*11] he
may exercise his Fifth Amendment ight to remain silent.
See Hale v. Henkel, 201 U.S. 43, 67, S0 L. Ed. 652,
26 5. Cv. 370 (1906); United States v. Ward, 448 U.S.
242, 248, 65 L. Ed. 2d 742, 100 5. Ct. 2636 (1980).
It may well be that an ageacy, in ascertaining the truth
or falsity of the charge, would tske into consideration
the failare of the employee to tespond.  Sec Baxter v.
Polmigiano, 425 U.S. 303, 318, 47L. Ed. 24 810, 96
8. Ct. 1551 (1976) (discussing the "prevailing rule that
the Fifth Amendment does not forbid adverse inferences
against parties to Civil sctions when they refuse to tes-
tify"™). But there is nothing inhercntly irrational about
such an investigative posture. See Konigsberg v. State
Bar of Cal., 366 US. 36, 6 L. Ed. 2d 105, 8135, e
97 (1961).

For these reasons, we hold that a government 8gency
may take adverse action against an employee because the
employes made false statements in respanse to & under-
1ying charge of misconduct. The judgments of the Coure

*of Appeals are thercfore

Reversed.
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