Unaimen States PostaL Service
475 L'EnrFANT PLaza SW
WASHINGTON D_C 20260

Mr. William Burzrus'
Executive Vice President
American Postal Workers
Union, AFL-CIO ,
1300 L Street, N.W.
Washington, DC 20005-4128

Re: H7C-NA-C 19033
W. Burrus
Washington, DC 20005

Dear Mr. Burrus:

Recently, you met with Thomas J. Valenti, Labor Relations
Specialist, Contract Administration APWU/NPMHU, in a
discussion of the above referenced case.

The issue in this grievance concerns the deletion of the
statement [For Preemployment Exam Only. Do not Complete for
Fitness-For Duty Exam] from Part C of PS Form 2485.

- In full and complete settlement of this grievance, the

parties agree:

That during a fitness-for-duty examination, the
numeric sections of Part C may be required to be
completed based on the judgment of the examining
physician, in accordance with the Employee and
Labor Relations Manual, Section 864.3. .

Please sign and return the enclosed copy of this letter as -
your acknowledgment of agreement to remand case number ‘
H7C~NA~C 19033 and remove it from the pending national
arbitration listing.

Mr. William Burrus y Ant@?ﬁy’J. Xegliante

.Executive Vice President Manager

American Postal Workers Grievance and Arbitration
Union, AFL~CIO Labor Relations

“ Dated: 1310 - ax pated: \%o \W - ‘\’;B
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== MNedical Examination & Assessment
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Privacy Act Statement

Tha collactien of this infarmytion iz suthorizad by 39 USC 401 and 1001, Taig in-
termatian will be used 40 provide employaes with neceasary haalth curn and to do-
tarmine fitriaas-for-duty. As a routine usé, the information may be disclosad 10 a0
appropriate gdvemment agency, domastic or foseign, far iaw enforcement purposcs,
where partinant, In & (egal mcccding to which the USPS is a party or haa an in-
terest! 1o 3 goverament ugency in order to obtain information relavant to 3 USPS
decision concerning amgloyment, security Sledrances, contracts, linpngas, grams,
pemizs o other benefits; 10 3 guvernmant agency upon its request whan relevant
to its decisien congerning smployment, saeurity cloarnnens, Security o: suitability
invostigations, contracts, ficenses, granty or other benefits; to 3 congressional offlea
At your raguass; 6 an sxpert consultant, or other paraon undar cantraet with the
USPS to tulfill an agancy function; 10 the Federst Records Conter for atorage: to
the Qffies of Managsment and Budget for raview of private reticf lygistation; to
an indapendent canitied aublic acsauwans dyring on official audit of USPS finances:
10 an nvestigstor, administrative judge or complainta examiner sppointed by the

Exual Employment Lpportunity Commis sion for investigation of 3 farmal SEO enm.
piajnt under 28 CFR 1€13; 1o the Merlt Sysiems Protestion Board or Offics of Spa-
cinl Counsal for progstdings or investigations involving personnal practices and
atticr mattars within their jurisaletion: to a labor organi2srion as required by the
National Ladar Aelstians Act; o the Office of Parsonnel Managamens la making
determinations ralated to verarans praference, ctaabilisy retirement ung benefis an-
titlement; to afficiala of the Officc of Waorkers® Carmnpengation Prograrms, Retrad
Military Pay Centers, Vetarana Adminiatsatian, and Saziel Seeyrity Agministration
in the administration of benelit progrems: 20 an employes's private treating physi
¢isn ang 10 medico! porsonnel rgtained by the USPS to provide madicsl servicey
in connacticn with an amployee's bealth 9r physicyl somidition related tc amploy-
ment: and to the Qccupatinnal Safery and Mealth Administration and the Natcnal
Institute of Occupational Safety and Health when needed by thut srgurization to
parform ita dutles under 23 CFR Part 19. Complaticn of this form is volunzary. if
thig infermugtion is not provided, the examination may be congidarad Incomplete

A: Completed by Examinee (Type or Print in Ink]

1. Name (Last, First, Middle)

2. Social Security Number .18, Sex 4. Date of Birth

S. Do you have any medical disorder or physical impairment which
could interfers in dny way with the full perfermance of duties of
the position for which you are appiving? {If your answeris ““Yes™,.
explain fully to the physician performing the examination).

O Yes O No

I gertify that gll the informatlon to be given by me in connection
with bthlnsfexammatmn will ba correct to the best of my knowledge:
and belief. ’ :

6. Signature 7. Date

1. Exam Type

a [J Preomployment b. {J Fitnesa-for-Duty

B: Completed by Appointing/Referring Official Before Examination
2

¢. Reason for Requast (complaty anly if you checked
“'Fitngss-for-Duty”)

0 Inadequate Medical Information

(] Excessive Absentegism for Msadically Documunted
Conditions

Bahaviors! Problem |Performance, Attitude)

J Other (Specify):

Date Time
Exam Locstion

Appointment
3. a. Title
: Pasition i
i Applled for
; b. installatien
I or Now Halds -
| :

i Circle the number preceding each functional requirement and it the position invelves lsw enforcemant, attach the specific
each anvironment factor essential to the duties of this position. medical standards for the information of the examining
List any additional esasntiai factors in the blank spacss. Alsg, ghysiciarn.
Functional Requirements
1. Heavy lifting, up to 70 pounds 18. Kneeling ( howrs) | 28. Far visign correctable in one eye 10 040
2. Moderate lifting, 15-44 pounds 17. Repeated bending ( hours) and 10 20/100 in the other
3. Light lifting, under 15 pounds 18, Climbing, fegs only ( hours) 27. Specific visual requirement (Specifyl
4, Heavy carrying, 45 pounds and over 19. Climbing, use of legs and arms ! :
5. Moderate earrying, 15«44 pounds 20. Both legs required 28. Both ayes raquired
6. Light earrying, under 38 pounds 21. Operativn of crana, truck, tractor, of 25. Dapth parception
7. Staight pubing ( hours) motor vehicle 30. Abilty to distinguish basic colors
8. Pulling hend over hand {  hours) 22. Ability for rapid mental and musculer 31. Ability to distinguish shades of colors
8. Pushing {  hours) coordination simultangeusly 32. Hearing (aid permined) (hear conversational
10. Reaching above shoulder 23, Ability ta usa firearms " waice 15 feet — ane earj
11, Use of fingers 24. Near vision comrectable at 137 10 16" o |{33. Heating without sid

12, Both hands required or compensatad by Jaeger 1 %0 &4

the use of acceptable prostheses 25, Far vision correctable in one eye to 20/20
and to 20/40 in the other 38. Other {specify)

13. Walking ( hours)
14, Standing { hours)
18, Crawling ( hours)

34, Speeifie nearing requirements (specify)

Environmental Factors

1. Qutside 12. Selvents {degreasing agen:s) 21. Unusual fatigue factots (specify) .
2. Outside and inside 13. Groase and oils 22. Working with hands in watar
3. Excessiva heatr 14. Radiant anergy 23. Bxploshvas
4. Excassiva cold 15. Electrical anergy 24, Vibration
5. Excessive humidity 16. Slippary or unsven walking surfaces 25. Working clossly with sthers
&. Excessive dampnass ar chilling 17. Working areund machinery with moving | 28. Waorking alone
7. Dry atmospheric conditions parts 27. Protracted or irragular hours of wark
8, Excessiva noizae, intormittant 18. Working around moving ebjacts or 28. Other (specify)
8. Constant naise vehicles
10. Dust . 19. Working on ladders or scaffelding
11. Fumes, smoke, or gases 20. Working below ground’

PS Form 2485, November 1891 {Page 1 of 6) {Previous Edidons Unusable),

Part 1 - Forward to Appointing Official



IVt HIPEY

e Medical Examination & Assessment

Privacy Act Statement

Tho collection of this information is duthorizod by 38 USC 401 snd 1001. This in-
formation will be used 1o provide employees with neceysiry haalth care and to de-
werming fithesa-for-duty. As 8 rousing uso, the information may be disclased s an
anoropnate government agency, domestic o foraign, for law enlgreement purpasas,
whure pertinent. in a lagal proceeding 6 which the USPS is a party or has an in-
18rast; 10 a gavermment sgoncy in order 10 obtain nformation relevant 1o a USPS
dacision senceming cmployment, security learances, contracts, licanses, grants,
primiss of other banefits; t0 # guvemmant ygeney upon 113 request whan réievaat
1o ita dacision con¢erming employment, sacunty clearances, seeurity of suitabiiity
investigazions, contragts, licenses. grants or othat banefits: ta a congressisnai atfico
B yOUf resuists tn an expart consultant, or other péruon under sontract with tha
USPS 1o lulfill yn agency function; 1o tns Faderal Records Center for storage; to
the Offica of Manegement and Budget for raview of private relivl logislation; to
un indspendent canlfied public sccguntant during an official audit of USPS hnances;
10 an invesugator, sdministrative judge or complalnta examingr appGinted by the

Equal Employment Opportunity Commisgiorn for investigation of a formal kO com-
plaint under 29 CFR 1613; to the Mesit Systams Protacticn Board or Ottiee of Spe

izl Counsel for procsedinga or invastigations involving personne! practicas an.

other masters within thalr ?Unsdlc:ian: 12 4 lbor organization 3s requirad by the
National Laber Aelations Act; to tha Office of Parsonnal Management in making
datarminations relatad 18 veterans preforence, disability retirement and benefi ene
tillsment: 10 officials of the Offics of Workera' Compensation Programs, Retired
Military Pay Centors, Veterans Aaministration. and Seciat Security Administration
intha adminigtration of benefis pregrams; to an smployee’s private treatiag physi-
rign and 1o madical parsonnel retained by the USPS to provide medical sarvices
in connactlon with an empleyee’'s health or phvzicol sondition relatad to smploy-
ment; and 10 the Occupastiona; Safaty and Health Adminisiration und the Nuticnal
Instituts of Occupational Safety and Mealth when necdod by that organization ta
pertorm itz duties under 28 CFR Part 19, Completian of thiy form iy veluntary, f
this information Is not provided, the examination may be sonsidersd incomplote.

A: Completed by Examinee (Type or Print in Ink)

1. Name (Last, First, Middle)

2. Soc¢ial Sacurity Number .3, Bex 4, Darz of Birth

5. Do you have any medical disorder or physical impairment which
could interfore in any way with the full performance of duties of
the position for which you are applying? {if your answar is */Yes’’,
explain fully to the physician perferming the examination].

{3 vYes ‘ One

{ cartify that ail the information to be given by me in connection
wigh this examination will be correct ta the best of my knowledge
and belief.

’
a

8. Signature 7. Date

B: Completed by Appointing/Referring Official Béfore Examination

1. Exam Type 2, Data Tirne
8. i Preemploymaent 0. OJ Fitnass-for-Duty
c. Reason for Request (complete only if you checked Exam Location
“Fitress-for-Duty”|
: Appointment
[0 inadequate Medica! information : PP
[ Excessive Absenteeism for Medically Documanted - .
Conditions . 3. Posit a. Title
T Behavioral Problem (Performanca, Attituds) Apgzlat:iu:or
b. lnstailati
O Other (Spacify): or Now Holda |- moranemien
4 Circle the number preceding each functional requirement and i¥ the position involvas law enforcement, 8Ttach the speciiic
each environmant factor assantial to tha dutiss of this position, medical standards for the information of the axarnining
List any addilional ussential factors in the blank spaces. Alsg, physician.
Functional Requirements
1. Heavy liking, up to 70 pounds 18, Kneeling ( hours) %26. Far vision corractabls in one eye to 20/40
2. Modsrats lifting, 15-44 pounds 17. Repeated bending {  Jours) : and 16 207100 in the other
3. Light lifting, under 15 pounds 18. Climbing, legs only {  hours) 127, Specific visual raquirament (specify}
4. Hesvy carrying, 45 pounds and over 18, Climbing, use of lags and arms
B. Mederate carrying, 15-44 pounds 20. Both lags required . 28. Both ayes raquired
8. Light carrying, under 15 pounds 21, Operaton of crane, Tuck, tracer, of 29, Dapth percepticn
7. Straight pulling ( hours) motor vehicle 30. Ability to distinguish basic coiors
8. Puliing hand over hand { hours) 22, Abllity for rapid mantal ané museular 31. Ability to distinguish shades of colors
9. Pushing {  hours) coordination simuitangously 32. Hearing (aid permined) Mear conversationa!
10. Reaching above shouldar 23. Ability to use firsarms voice 15 Jeet ~ one ear)
11, Use of fingars %4, Near vision camectable at 137 10 187 to |33, Hearing without aia
12. Both hands required or compensated by Jeeger 1 10 4 ; 34, Specific hoaring requirements {specify)
the use of acceptable progtheses 25. Fae vision correctabic in one eye to 20/20
13. Walking ( hours) , and to 20/40 in ths other 35. Other {specify)

14, Standing {  howrs)
18..Crawling { hours)

Environmental Factors

1. Qutside 12, Solvents (degreasing ogenrs) 21, Unusual fatigue factars (specify)

2. Outside and inside 18. Grease and oils 22. Working with hands in watsr

3. Excessive hest 14, Radiant anergy 23, Explosives

4, Excessive cold 15. Electrleal energy 24, Vibration

5. Excessive humidity 168, Slippery or uneven walking surfaces 25, Working closely with others

6. Excessive dampness or chilling 17. Working araund machincry with moving |26, Working alona

7. Dry atmospheric conditions parts 27. Protractad or irragular hours of work
B. Excessive noise, intermittent 18. Working around moving cbjects or 28, Ower {speciy)

8. Ceonstant noise vehicles
10. Dust 18. Working on ladders or scaffolding

11. Fumes, smoks, or gasas

20. Working below ground

PS Form 2485. November 1991 {Page 1 of 6} [Previous Editions Unusable)

Part 2 - Retained by Postal Medical Officer



Examines’s Nang

SSN

C: Medical History

{Completad by Examinge Before Examinationi

This seetion contains questions regarding your medical history and
health habits. This information will be usad t¢ make a medical
ngsessment of whether you tan safaly and etficiently perform the
duties of tha pesition that you now hold or for which yau have
applied, Detailed medical information wilt be handied in a contidentlal

your ability to function effsgtivaly in your werk with.the Postal
Service will be released to the hiring official. It is essenial that you
answer all questions truthfully and campletely. A histary of any
haalth problemn will not necessarily disqualify you from employment.
False or incompiete responses coeuld rasult in an incomplate

mannar. Only information that is direetly relavant to datarmining axaminstion, or tarmination if hired,

1. Have you ever baen refused smployment or been 8, Have you ever racaived compensation or 2 cash

, unable ta hold 8 joo because of: Yes | No sattlement from an employer, insurence company, | 13 | NO
a. Sensitivity 1o chemicals, dust, polien, sunlight, g.overnmentfr ot'rzor org.amzanon for Injury or
: ete. disease? {If “"Yes'’ explain)
b. Inability to perform certain motions
e. Inability to agsurae certsin positions
‘ d. Other Medical Reasons g

9, is tharg 2 case pencing? ‘

10. Have you ever had an X-ray or other special
examination (a.g., alectrocardiogramn, CAT scan)?
fif **Yes" give date and axplain).

| 2. Have you ever required spacial ar restrictad job

: assignment due to iliness, injury; or physical
Impalrments? (It “*Yes’’, list accommodations
pravidad). '

3. Have yol ever had ar hava you, at any tme, hesn 11. Have you sarved in tha military?
treated for a goychiatric disorder? {f “'Yes’, specify

date and give detailsl.

12. Have you ever heen rejected for, or discherged from
military serviee because of any physical or mental
reasons? (If *“Yes™ give date and reasons),

13. Have you ever livad or heen employed oversegs? (it
*Yes'" state when and number of months, Include
ilitary service.)

4, Have you ever been treated for any medicsl condition
othar than miner iliness, or had any operations?

. 5. Have you worked for any length of time invoiving the
handling of chemical, toxic. or dangersus matarials?

| 6. Have you had any known exposure to asbestos or
‘ asﬁees’zos-miexed products? ({11 *'Yes’’' state where and
whaen).

14, Have you ever filed a disability claim or received
payment or compensation from the US government?
{If *Yes", complste g, b, & ¢ below).

7. !-lave you ever worked in a naisy environmant? {If 14a. Your Claim Number

‘Yes'' state whare and when).

14b. Parcent Rating

14¢. Cause

REETRICTED/MEDICAL Natainad by Neatal Madias! OfFaar

NC Merea '24-85, Maveraber 1081 (Page 2 of €)




Examinue’s Nomae

SSN

C: Medical History (Continued}

{Cempletad by Examnines Bofors Examination)

15, Do you exarsise ragularly? {if *Yes’” deseribe typé.
amount. and freauancyl.

pantrnlied substances?

Pearcodan, or other narcotic dnigs?

. Cocaing, or other stimulant dnigs?

othar sedative or-hypnotic d

18, 'Have you evar ussd tobacca? {If **Yes™ desgribe
type, amount, age startud and age stopped if
inaxntinuadl,

.

1), or othar hafucinaganic drugs?

18. Have you ever used any of the fallowing drugs or

8 Mamphine, Harnin, Mathadena, Crdaina, 8nennnat,

No |

b. Amphetamines, Methamphetamgmc, Dlet Pllls,

S
Barbityrates, Qualaudes, Dorlden, Seconal, or

d. Mgrijuana, Hasnish, ! escal!rj;ggist). PCP fangel

& Lign {m, Vﬂ!iu[n. Elavll, ar ather tranauilizars ar
xu Nl L smn e . . ,
f. Ara X,ou.takmg any other prescribed medicines? .
It "Yes'' give dates and explain.)

answer tha following guestions:

17. Have you ever uged alcoholic beverages? (If *"Yas’’
answer the following quastions).

8. ™MQUD Y'OU CVOF DOOR SORIRAIAT URSR, &» ABBIEUAIRY

used, alcohglic baverages?

a, Have you aver bagn dependent upen, of
controlied substanses listed in fram 187

erPEaEnt Or USS B drugs A
substances?

¢ Have you ever received traatment far any

18. If you answered ’'Yes'’ tc any question in ltem 18,

habrtually used, any of the drugs or categories of

b. Huve you sver been hospitalized or rgq.qtivad
Sty swnitiatled

b. Have yau ever received treatment for, or
participated in any program for alccholism or
drinking problams?

physical or emotional condition causcd by, of
related to, your use ot drygs or other controlied
substances?

. Has your use of drugs or other controtled

substances gver a¥fected your work performance,

£, 1388 YAUP Us2 ST BIONCIE BEVErages SVEY aTreLtsd
your werk performance, ability to obtain or hold a

job or driving privileges, or resulted in arrests or
sourt actions?

&r rasu th arrests of court actions

auihe, t‘aak“"‘ b Pald & ocab ws J_.....?. s ilmpua

20. Have you ever falied a #‘Drug Screen'” for any
reason? {If “Yes'' give date and expisin.)

21. Do You Now or Have You Ever Had Any of the Following Conditions? {Give Dates)

Ne

1. Frequent or Sovere HMeadaches 133, Venearaal Disease (Syphilis or Conorrhea)

2. Disturbance of Vision '84. Hemorrhoids or Rectal Digease

3. Wear Glasses or Contsct Lenses '35, Arthritis (Rheumetism or Bursidis)

4. Eye Injuries or Abnormalities 36, Leg Cramps

5. Loss of Hearing 27. Painful or Swollen Joint

6 Ear Abnormaiies | | |38 FotTrouble —FlatFeer __ _ _ .._
T Chranie Sinis Traohle 179 Rang Frartirs

-~
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Ty vee

D: Medical Findings (For Preemployment and Fitness-for-Duty Exams)
{Completed by Examining Physigian}

NOQTE TO EXAMIN!NG PHYSICIAN: The person you are about to examine is being considered for a position
{or, if a Fitneéss-for-Duty exam, has a position) which will include the functional requirements and

environmental factors circled in Section B., ltem 4. In

conducting your examination and reporting your

findings and conclusions, take these factors inta consideration. '

1. Examinge’s Name 2. 85N |3, Height (Feet, Inches) [4. Weight (Pounds)
|
B. Eyes
Snellen iDistant Vision) Jaeger (Near Vision)
Without Glasses 8- 5.
P| Rightoo_______ lewtz0_ Right in. to in.. Laft in to in.
With Glasees c d
Pl Right20____  Lsft20 Right in. to in., Left into.. in.
e ls cgl?or vision normal wnen [shihara or other color dlate test is §. If the answar is “Na”, can applicant pase lantern or other
use O ves O Ne compatible B Yes ONe .
6. Ears
a. Ordinary Conversation b. Audiometer

Rightear @ 15 1t, Left ear @ 15 fi.

{Attach Audiogram if indicated)

7. Blood Pressure/Pulse

a. Systolic/Diastolic B. Two Addrional Roadings i Elevated

¢. Pulsa

8. Urinalysis

4, mﬁm%r;“ Stek) b. Sugar (Multi-Test Stick) ¢. Blaed (Multl-Test Stiek) d. E&;g:tle?nﬁﬂad if Teat
9. Physical Examination .
NOTE: Routine pelvic examinations are not done by postal medics! officers or contract physicians
Clinical Evaluation Normal| AP~ Clinical Evaluation Nermal| AP
normal} normal

a. Hoad, facs, nack, and sealp | L. Amus and rectum (f indicated)

b; Nose m. Endocring system

¢. Mouth and throat n. Hernia {Any type)

d. Ears o. Upper axtremities

6. Eyas p. Feet

f. Ophthaimossopic q. Lower éxmmi‘des

g. Ocular motility r. Spins

h, Lungs and Chest (Breasts, Hf indicated) s, ldemtitying bedy marks, scars

i. Hpart t. Skin, lymphatics

j. Vascular systam (Varicosities, atc.! u, Newrclogic

k. Abdemen v, Mental status )
PS Form 2485, Navsmbar 1991 Page 4 of &) RESTRICTED/MEDICAL - Retained by Pustal Madical Officer



. Exanines’s Nome ) SSN

10: Summary of Medical Findings -

{Explain in dotall any abrormality nated in history or physical axamination)

Oa, Physician's Name (Type or Print) b. Addrass (Include JP +4)
[ Medical Officer
[0 contract Physician
[ private Physician
IMPORTANT - Examining Physician: If you are not 2 Postal | Signature d. Date
> Medical OFficer, sign end returm the entire form, intact, in the

preaddrassed Rastrictad/Medical anvelcpe within 5 days of the
sxamination

S Ferm 2485, November 991 (Page 5 of 6) RESTRICTED/MEDICAL Retained by Postal Medical Officer




NOTE: Insert carbon from page 1 between parts 1 & 2 of this page before completing.

. E. Medical Assessment by Postal Medical Officer/Contract Physician
I—Exam!noe's Name (Last, First, M) SSN ' Caomplete Al ltams Balow in Lay Terms
to Observe Privacy Considerations

1. Medical HiStOW’ Based upon review of Section C of this farm, Exeminee’s Medical History, VA racords (if applicablel,
, *  outside medical racords, etc., check appropriste box below. Nots any significant past medical data that
is partinent to the physital, and madical deta that is pertinent to the physical and rmental requirgments
of the assantial functions of the pasition applied.for,

£ No Significant " ’
Finding

[ significant Findings
as Noted: ]
{Observe privacy censiderations)

3 smeli . Based upon 3 tomplete physical examination and mental status examination (if indicated), check
2. Physical Findings: appropriata box below.

[J Ne Limitations/Restictions
O Limitations/Restrietions as Notad!

O3 specialist Exam Requiret with Narrative Report
Note any restrictions (inabilities} and/er limitations (partial inabilities) idertified, K

Do not complota ltem 4, below. until spegialist’s
report is reviewsd,) '

H . Based upon review of examinaea’s PS Form 2591, Application for Employment (if applicabla).

3. Employment H'$t°ry' Supervigor's Evaluations, prior job descriptions, atc., check appropriate box below, Note any
amployment data that is pertinent to past or current medical conditions. Nete only that employment
dats which supports the examinee’s ability to perform the essential functions of tha position for which
the examinee has applied,

T No Significant Fingings

O significant Findings as Noted:

4. Risk Assessment: NOTE: Do not complets this section umil specialist's repert (if required) nas been reviewed.

Based upon a review of findings as noted in nos, 1-3, above, indicate agsessment of applicant’s risk of
incurring jobwrelatad injury or illness, within the next six menths, due to existing or past medical condldens,

T} No Medieal Risk/Restriction: Examinee iz medically qualified to [ Modarate Risk/Restriction: Examinee would ba medically qualifisd
perform essential fungtions of the pasition without accommoda: to perform essendal function of the pasition only if below noted |
tion. limitations/restrictions can be accommodated. (Saa No. 5 balow.} .

{7 Low Risk/Restriction: Examinee is medically qualifled to perform L) High Risk/Rastriction: Examines is not medically qualified to perform
essential functions of the position at the time of examination, but essontial funetions of the position. Accommedations will not reduce
periodic medical follow-up is recommended, (See Ne, 5, below.) medleal risk or restriction.

. s . WJob modifications which would allow examinee ta perferm essential functions of the
8. Suggested Accommodations: Sehion efoctivoly and safely)

d

Signature of Medical Authority Date Namo and Loeation (1. ypa or Print}

F. Completed by Appointing/Referring Official (HBK-EL 311,343.5)

Enter Action Taken Name & Loceaton {Type or Prntl
[ selestad far Appointment {7 Fit for Duty
[ Not Selecred for Appointrment 7] Net Fit for Duty r—— Dua

PS Form 2485, Novembar 1891 {Page 6 of 6} Part 1 - Retained by Pestal Madical Officer/Contract Physician
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NOTE: Insert cerbon from page 1 between parts 1 & 2 of this page before completing,
. E. Medical Assessment by Postal Medical Officer/Contract Physician

“[Examinee’s Name Last, First, M)

SSN

Camglata All ltams Below in Lay Termg
L Observs Privscy Considarations

1. Medical History‘ Based wpon review of Section C of this form, Examinea‘s Madical History, VA records (if applicable},
. ° ouside medical racords, ate., check appropriaté box balow. Note any sigrificant past medical data that
Is partinent to the physical, and madical data that is pertinent to the physical and mental requirements
of the assential functions of the positicn applied for.

[ No significame
Finding

[ signitieant Findings
as Notad:

{Observe privacy considarations)

1 Nmugisn] Fimsimae: Rasad nnnn a snmnlate physinal avaminatien and mental statis pxaminating (if indirated), check
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Mr. williae Burrus 0CT 17 1988
executive Vice President
American Postal Workers
Union, ArL-CIO
1300 L Street, N.W.
Washington, DC 20005-4107

RE: W. Burrus
washington, D.C. 20005
H4C-NA-C 79
Dear Kr. Burrus:

Oon narch 17, 1988 we met to discuss the above captioned
grievance at the fourth step of our contractual grievance
procedure.

The issue in this grievance is whether a postal official
other than the installation head may sign Form 2485 ordering
an employee to a Fitness for Duty Examination. It is the
Union’s position that pP-11 Handbook, Section 343.3 limits the

signature to the installation head only.

puring our discussion we mutually agreed to settle this case
based on the following understanding: '

part 343.31 of the P-11 Handbook states, "The
appointing officer completes Fora 2485,
Certificate of Medical pxamination, Section B
only and the installation head signs it." We
agree that the intent of this language is that
the installation head will be the postal official

authorizing the Fitness for Duty Examination.

This agreement does not preclude manaéenent in the future
from instituting Article 19 changes, if necessary, to the
P-11 Handbook.

Please sign and return a copy of this decision as
acknowledgment of your agreement to settle this case.

Sincerely,

Daniel A. Kahn liak Burrus
Grievance and Arbitration xecutive Vice President

pivision . American Postal Workers
: Union, AFL-CIO

/)
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UNITED STATES POSTAL SERVICE
Labor Relations Department
475 LEnfant Plaza, SW
Washington, DG  20260-4100

April 7, 1987

Mr. William Burrus

Executive Vice President

American Postal Workers
Union, AFL-CIO

1300 L Street, N.W.

Washington, DC. 20005-4107

Dear Mr. Burrus:

This is in response to your letter of March 24 requesting
clarification as to who is responsible for completing
Section C of PS Form 2485, Medical Examination and
Assessment.

Completion of PS Form 2485 is voluntary as stipulated in the
Privacy Act Statement of the form. Part C, Medical History
of PS Form 2485 is to be completed by the examinee (employee)
before the examination. The information supplied by the
employee is used to help make a medical assessment of whether
the employee could safely and efficiently perform the duties
of his/her position.

As previously stated, the completion of PS Form 2485, as it

- relates to fitness-for-duty examinations, is voluntary;

however, this does not preclude the examining physician from
asking those same questions, should it be necessary and
relevant for making an approprlate medical finding. Refusal
to answer pertinent questions regardlng medical history may .
affect the outcome of the examination under Part E, Medical
Assessment by Postal Medical Officer/Contract Physician of PS
Form 2485,

As a reminder, PS Form 2485, Parts C and D are considered
restricted medical information and limited as per Handbook,
EL-806, Health and Medical Service, Section 214.3, Restrlcted
Medical Records.

Should there be any further questlons regarding the
foregoing, you may contact Harvey White at 268-3831.

Sincerely,

Thom Je. Fritsch
Assistant Postmaster General
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Amerlcan Postal Workers Unlon, AFL-CIO

1300 L Street, NW/, Washington, DC 20005
Wiiam Burrus
Executive Vice President
{202) 942-4246
March 24, 1987
Dear Mr. Fritsch: v
Nations! Exsative Soard -

In an effort to clarify the rights of the parties I

Executive Vice Presider have had a number of discussions and exchanges of written
Deusglas €. Hoirook positions with Harvey White of your staff on the subject of
Secretary Treasurer referrals for Fitness-For-Duty Examinations. The most

Thomas A. New _ recent issue of concern is the requirement to complete Form
Inchsstrial Retations Direcror 2485 and responsibilities of the employee. 1In that the Form
B B ovtsion (2485) is used for both pre-employment examinations as well
. as Fitness For Duty Exams local offices are applying varying
. ‘wamenance Divison  interpretations to the governing P 11 language.

Donaid A. Ross ‘ '

; The specific area of concern is whether or not Section
George N. McKeitnen 343 of the P 1l Handbook reguires that the employee complete
Section C when referred for Fitness-For-Duty Examinations.

The union interprets Section 343.4 of the P 11 Handbook
‘ as placing the responsibility of competing Section C on the
Segionsl Coordinmors medical officer. S ;

Raydelt R. Moore ' ’

Please resond as to the Eﬁp::/ﬂ&'s posi ‘oh on this
James P, Wikiams issue. t - .
Cergrat Region K

Romuaido “Wiie™ Sanchez xecutive Vice President
Northeastern Region ,

Archie Salisbury
Southern Region

Thomas J. Fritsch

Assistant Postmaster General

Labor Relations Department

U.S. Postal Service cr
475 L'Enfant Plaza, S.W. '
Washington, D.C. 20260

WB:ﬁc
VSRS Ch 1~
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UNITED STATES POSTAL SERVICE
Labor Relations Department
475 L'Enfant Plaza, SW
Washington, DC  20260-4100

December 4, 1986

Mr. William Burrus

Executive Vice President

American Postal Workers
Union, AFL-CIO

817 - 14th Street, N.W.

Washington, DC 20005-3399

v — -

nec 0 '2198_6
” OFFICE OF
EXECUTIVE VICE PRESIDENT,

Dear Mr. Burrus:

This is a follow-up to my interim response regarding your letter
of September 15 concerning the use of PS Form 2485, Medical
Examination and Assessment, as it relates to fitness-for-duty
examinations and drug testing.

As a matter of uniformity, I will repeat your specific questions
and interpretations and then provide you with the Postal Service's
position.

1. 1Is the completion of Form 2485 required in the
referral of employees for fitness-for-duty
examinations?

The union interprets Section 343.3 of the P-11 as
requiring the completion of Form 2485.

USPS Position

Management can order fitness-for-duty examinations
at any time (864.32 ELM). The request is made
through the appropriate Human Resource function, and
that function is then required to complete Section B
of the Form 2485,

2. What postal official is authorized to sign Form 2485
requesting an examination by the medical officer?

The union interprets Section 343.3 of the Personnel
Operations Handbook (P-11) as limiting such
signature to that of the installation head.
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Mr., William Burrus 2

3.

USPS Position

The new Form 2485 dated February 1986 does not have
a signature block (P-11, Section 343.3 requires a
revision). As previously noted, the specific
request for the fitness-for-duty is made by
management and the Form 2485 is completed by the
appropriate Human Resource function and forwarded to
the medical unit along with other relevant
information. After the examination, pages 1 and 6
of the Form are returned to the Human Resource
function. Detailed medical information is kept in
the medical unit. The Human Resource function will
notify the appropriate management official who
ordered the fitness-for-duty as to the results of
the fitness-for-duty and employee limitations.

Is the employee who is referred for a fitness-for-
duty examination entitled to be advised of the
reasons for the examination?

The union interprets the provisions of Form 2485 as
requiring the completion of Section B and, upon
request, the employee is entitled to a copy of the
Form indicating the reason for referral.

USPS Position

The employee is entitled to know the reason(s) for
the fitness-for-duty examination.

Is the examining medical officer required to
indicate in the report reasons why a specific test
is required, and if so, is the employee entitled to
a copy of the report? _ :

The union believes that the employee is entitled to
be advised why a specific test is performed during a
fitness-for-duty examination.

USPS Position

The decision to require a specific test is a medical
judgment, and therefore prudence on the part of the
medical officer will dictate whether the employee/
patient should be advised as to the purpose of the
test.
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5.

Is the employee entitled to a copy of any note or
memorandum provided the installation head regarding
the fitness-for-duty examination?

The union believes that the employee is entitled to

a copy of any memorandum provided the installation

head regarding the fitness-for-duty examination.

UsSPS Position

The employee is not entitled to any specific note or
memorandum that is provided to management from the
examining physician.

On November 13, you supplemented the original list with these
additional inquiries.

6.

Can an employee refuse examination by the USPS
designated physician under circumstances where the
employee is willing to furnish the medical officer
with the names and addresses of three to five board
certified physicians who are willing to perform the
examination?

The union interprets Section 568.31 and .323 of the
ELM Handbook as providing employees with the above
options.

USPS Position

The employee does not have the above option.

Failure to report for a fitness-for-duty examination
without acceptable reasons is just cause for
disciplinary action (P-11, Section 343.34). Fitness-
for-duty examinations are always performed by a USPS
medical officer or contract physician. If
necessary, the medical officer or physician may
obtain a consultative specialist opinion from a
local source (P-11, Section 343.1). The APWU cited
reference applies to management initiated disability
retirement procedures only.

Is a referred employee entitled to representation to
act in the employee's behalf in matters related to a
fitness-for-duty examination and to seek information
and procedures used to insure that the results are
correct?

The union interprets Section 568.322 of the ELM
Handbook as permitting such representation.
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USPS Position

The APWU cited reference applies to management
initiated disability retirement procedures only.
Additionally, refer to USPS position #3 and #4.

Should there be any questions regarding the foregoing, you may
contact Harvey White at 268-3822.

Sincerely,

K as J. FyWtsch
Assistant tmaster General



10 C

American Postal \Workers Union, AFL-CIO

william Burmnus

Executive Vice Presidert

{202) 842-4246

Nationa! Eacative Board
Moe Biet, Presoert

a'uan Bums
EacCutve Ve Presoert

Dowsars C b orioe
PRI P SN SIS

Tew o a AN
SIL Al TS DR

RPN -
»o AR WS

Cowen Zocscn

RizzerCl W OO0
Tuerist AW miratee Damson

Iome A K23t
Tatect MAS Trosion

Sam e AnDemor
Trecton SO0 Tmasion

herLewee
Tarecior, Mo manced Dnvesion

- Regional Coordinaon

Rayoed R Moore
Wwesiemn Regon

Jarrs P Wiliure
—erarat Regon

Prui C Ferrrg X
* Easiem Regon

Neal Vacwd

Noaneasiem Repon

ArCTee SalsOury
SouTrern Repon

817 141n Street. N/, Washington. D.C. 20005
November 13, 1986

Dear Mr. White:

This is to supplement my 1ist of inquiries

regarding the use of Form 2485 in referrring employees
to fitness for duty exams.

6. Can an employee refuse examination by the USPS
designated physician under circumstances where
the employee is willing to furnish the Medical
Officer with the names and addresses of three
to five board-certified physicians who are
willing to perform the examination?

The union interprets Section 588.319 and .323
of the P 11 Handbook as providing employees
with the above options.

7. 1Is a referred employee entitled to
representation to act in the employee's behalf
in matters related to a fitness for duty
examination and to seek information why
specific tests are required and procedures
used to insure that the results are correct?

The union interprets Section 588.323 of the P
11 Handbook as permitting such representation.

i113iam Burrus
xecutive Vice President

Harvey White, Chairperson
Joint Labor-Management Safety Committee
United States Postal Service

475 L'Enfant Plaza, S.W.

Washington, D.C. 20260

WB:mc¢
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American Postal\orkers Union, AFL-CIO

Wiltlam Burrus

817 14th Street, N.W., Washington, D.C. 20005

Executive Vice Presidert” | .

{202) 8424246

Navonat Ezecitive Board
Moe Bier, Present

Wikarm Bums.
Exequtve Vice Presxiere

Douglas € Homrook
Secretary- Treasurer

TomzsA Ned
NGETe’ §etons Duector

Kenneth D Wason
*, Cievk Deasion

" me i Wevodau
Dwecwr, Mamerance Drvison

Dorald A Ross
Owector, MVS Dasion

Samuet Ardenson
Durecr. SOM Dmsion

Xen Lewey
Duecxor, Mad Harddler Daveon

Regional Coordinators

Raydei R Moore
Westem Regon

sames P\ w2
Cenzal Regon

Prup € Fiermrmng, Jr.
Exstern Regon

Neal Vixzano
Nonreastem Region

Asciee Saistury
Southermn Kegon

Sept.15, 1986

Dear Mr. Fritsch:

In an effort to clarify the employer's current
policy regarding the use of urinalysis screening for
drug use during fitness for duty examinations the union
seeks the employer's response to the following:

1. Is the completion of Form 2485 required in the
referral of employees for fitness for duty
examinations?

The union interprets Section 343.3 of the P:l1
as requiring the completion of Form 2485.

2. What postal official is authorized to sign -
Form 2485 requesting an examination by the
medical officer?

The union interprets Section 343.3 of the
Personnel Operations Handbook (P-11) as

limiting such signature to that of the
installation head.

3. Is the employee who is referred for a fitness
for duty examination entitled to be advised of
the reasons for the examination? :
The union interprets the provisions of Form
2485 as requiring the cempletion of Section B
and upon request the employee is entitled to a

copy of the form indicating the reason for
referral.

4. Is the examining medical officer required to
indicate in the report reasons why a specific
test is required and if so, is the employee
entitled to a copy of the report?

The union believes that the employee is
entitled to be advised why a specific test is
performed during a fitness for duty
examination.
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S. Is the employee entitled to a copy of any note
or memorandum provided the installation head
regarding the fitness for duty examination?
The union believes that the employee is
entitled to a copy of any memorandum provided
the installation head regarding the fitness
for duty examination.

Please respond at your earliest opportunity.

Executive Vice President

Thomas Fritsch
Assistant Postmaster General

Labor Relations Department

United States Postal Service ‘.
475 L'Enfant Plaza, S.W.

Washington, D.C. 20260

WB :mc
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Accordingly, with the limited exceptions noted below, future
submission of the merits of these cases to Washington will be at
the discretion of the Regional Director.

I. Drug Testing as a Section 8(d) subject of Bargaining

A. Current Unit Employees

As noted above, we have concluded that drug testing of
current unit employees is a mandatory subject of bargaining
within the meaning of Section 8(d) of the Act. Generally, an
employment requirement is a mandatory subject of bargaining under
the Act if it is "germane to the 'working environment'" of the
employees and if its establishment "is not among those
'managerial decisions [ ] which lie at the core of
entrepreneurial control.'" g/ We conclude that drug testing
meets this critical test.

In response to a growing national concern over drug
abuse and drugs in the workplace, some employers have decided to
implement drug tests for their employees. In many drug testing
programs, employees who refuse to submit to a test may be subject
to discipline, including discharge, while employees who submit to
the test and have positive results may be suspended and/or
required to participate in rehabilitation programs, forced to
. accept a change in job duties; or subjected to discipline up to
and including discharge. Thus, mandatory drug testing literally
is a "condition of employment." It is a "fitness-for-duty" type
requirement that may ultimately affect employment status. In our
view, any such obligatory tests, which may reasonably lead to
discipline, including discharge, are plainly germane to the
employees' working conditions and, therefore, are presumptively
mandatory subjects of bargaining within the ambit of Section 8(d)
of the Act. 1In addition to the “fitness-for-duty" implications
of testing, the test procedures, including the methods for
assuring the security of the test samples and the accuracy of the
test, are matters of vital concern to employees and their
representatives. ‘

4/ Ford Motor Co. v. NLRB, 441 U.S. 488, 498 (1979), quoting from
Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203, 222-23
{1964) (Stewart, J., concurring). Compare First National
Maintenance Corp. v. NLRB, 452 U.S. 666 (1981)(employer
decision to close part of its business for economic reasons is
entrepreneurial and not a mandatory subject of bargaining).
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In analogous cases, the Board has found that physical
examinations, §/ polygraph testing, 6/ and safety rules l/ are
mandatory subjects of bargaining. Indeed, with respect to
physical examinations and polygraphs, the bargaining obligation
extends not only to whether there will be a "testing" requirement
but also, if so, to the particulars of any such testing. Thus,
an employer is also obligated to bargain over the content of a
physical examination, the purpose for which the examination is to
be used, and how test results, or the refusal to submit to a
test, will affect employment. 8/ And respecting polygraph tests,
the Board has held that "[tlhe required bargaining . . . does not
comprehend merely the magnitude or propriety of the penalty, but,
as well, the content and incidents of the rule giving rise to the
penalty." 9/ As physical éxaminations and polygraph tests are

5/ Lockheed Shipbuilding Co., 273 NLRB 171, 177 (1984); LeRoy
Machine Co., 147 NLRB 1431, 1432 (1964).

6/ Medicenter, Mid-South Hospital, 221 NLRB 670, 675 (1975). The
Board majority in Medicenter, adopting the ALJ's analysis,
noted that "the mandatory across-the~board use of a
controversial mechanical device for testing . . .
employees . . . [gave] rise to a number of salient
considerations and questions (apart from the severity of the
punishment for refusing to submit to it) which suggest the
'amenability of such subjects to the collective bargaining
process.'" 221 NLRB at 676 (citing Fibreboard, 379 U.S. at
211, footnote omitted).

7/ Gulf Power Co., 156 NLRB 622, 625 (1966), enfd. 384 F.24 822,

825 (5th Cir. 1967); Boland Marine & Mfg. Co., 225 NLRB 824,
829 (1976), enfd. 562 F.2d4 1259 (5th Cir. 1977). Cf. Womac
Industries, Inc., 238 NLRB 43 (1978) (absenteeism).

8/ See Lockheed Shipbuilding, 273 NLRB at 171, 177; LeRoy Machine

Co., 147 NLRB at 1432, 1438-39.

9/ Medicenter, 221 NLRB at 677-78. The Board majority also

adopted the Administrative Law Judge's delineation ‘of other
salient questions, such as "the wvalidity and integrity of the
testing procedure; the breadth of the test questions; the
gualifications of the persons who devise and administer the
test; the weight to be attached to 'failing' the test, and the
consequences of failure; and the right of union
representatives or friends to be present during the
administration of a potentially frightening procedure alien to
the experience of most employees." Id., at 676 n. 23.
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analogous to drug testing, we believe the scope of the bargaining
obligation regarding the latter is as extensive as that
respecting the former.

We do not believe that drug testing falls within the
realm of managerial or entrepreneurial prerogatives excluded from
section 8(d) of the Act. 1In Gulf Power Co., ante n. 7., the Board
considered and flatly rejected this argument with respect to
safety regulations. In enforcing the Board's order in that case,
the Fifth Circuit concluded that "the Company's contention
that . . . safety was a prerogative of management was without
merit." 384 F.2d at 825. Even more to the point, the Board
majority in Medicenter, ante, n. 6, rejected the employer's
argument that instituting a polygraph test fell within its
inherent right to conduct its business. To the contrary, the
Board concluded,

[tIhe institution of a polygraph test is not
entrepreneurial in character, is not fundamental
to the basic direction of the enterprise, and does
not impinge only indirectly upon employment
security. It is, rather, a change in an important
facet of the workaday life of employees, a change
in personnel policy freighted with potentially
serious implications for the employees which in no
way touches the discretionary "core of
entrepreneurial control." 221 NLRB at 676.

Similarly, drug testing is not a prerogative of management exempt
from Section 8(d). 10/

B. Employee Applicants

The issue of whether drug testing of applicants for
employment is also a mandatory subject of bargaining is more
difficult. However, since the issue is an important one and
since a reasonable argument can be made that the subject is
mandatory, I have authorized complaints on this issue in order to
place the guestion before the Board. Arguably, a pre-hire drug
test not only establishes a condition precedent to employment for
job applicants, it also settles a term and condition of

19/ See also Brotherhood of Locomotive Engineers V. Burlington
Northern Railroad Company, 620 F. Supp. 163, 169 (D. Mont.
1985), appeal pending No. 85-4138 (9th Cir.) (employee drug
testing under Railway Labor Act not entrepreneurial).
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employment of current employees by vitally affecting their
working environment. 11/

Regarding the first point, the Board has held that
conditions of becoming employed can constitute a mandatory
subject. With court affirmance, the Board held that both the
agreement to use, and the internal operation of, a hiring hall
are mandatory subjects of bargaining. Houston Chapter,
Associated General Contractors, 143 NLRB 409, 413 (1963), enfd.
349 F.2d 449 (5th Cir. 1965), cert. denied 382 U.S. 1026 (1966)
(agreement to utilize hiring hall). Pattern Makers' Assn. of
Detroit (Michigan Pattern Mfrs. Assn.), 233 NLRB 430, 435-36
{1977), enfd. on this point 622 F.2d 267 (6th Cir. 1980)
(internal operational processes of hiring hall). The Board in
Houston Chapter, A.G.C., 143 NLRB at 412, said that "[ilt can
scarcely be denied, since 'employment' connotes the initial act
of employing as well as the consequent state of being employed,
that the hiring hall relates to the conditions of employment."
Most significantly, the Board's 1984 decision in Lockheed
Shipbuilding, ante, n. 5, 273 NLRB at 171, specifically dealt
with the applicant issue and held that an employer violated
Section 8(a)(5) of the Act by unilaterally implementing new
medical screening tests “for the purpose of denying employment to
new employees" (emphasis added). :

As to the second point, the Board has held that
information regarding the race and sex of applicants is
presumptively relevant to a union's performance of its
representative duties toward current employees, because “'an
employer's hiring practices inherently affect terms and
conditions of employment.'" White Farm Equipment Co., 242 NLRB
1373, 1375 (1979), enfd. per curiam 650 F.2d4 334 (D.C. Cir.
1980), citing Tanner Motor Livery, Ltd., 148 NLRB 1402, 1404
(1964), enforcement denied on other grounds 419 F.2d4 216 (9th
Cir. 1969). Based on these cases, we have argued that, Jjust as
existing unit employees have a legitimate interest in working in
a racially and sexually integrated workplace, so too do they have
a legitimate interest in the issue of whether steps should be
taken to screen out drug users from employment, and what those
steps should be.

11/ The Supreme Court has held that a proposal may be a mandatory
subject of bargaining even though it relates to parties
outside the bargaining unit if it "vitally affects the 'terms
and conditions' of . . . employment" of bargaining unit
employees. Allied Chemical & Alkali Workers v. Pittsburgh
Plate Glass Co., 404 U.S. 157, 179 (1971).
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II. Drug Testing As A Substantial Change In Working Conditions.

In cases where an employer has an existing program of
mandatory physical examinations for employees or applicants, an
issue arises as to whether the addition of drug testing
constitutes a substantial change in the employees' terms and
conditions of employment. In general, we conclude that it does
constitute such a change. When conjoined with discipline, up to
and including discharge, for refusing to submit to the test or
for testing positive, the addition of a drug test substantially
changes the nature and fundamental purpose of the existing
physical examination. Generally, a physical examination is
designed to test physical fitness to perform the work. A drug
test is designed to determine whether an employee or applicant
uses drugs, irrespective of whether such usage interferes with
ability to perform the work. 1In addition, it is our view that a
drug test is not simply a work rule -- rather, it is a means of
policing and enforcing compliance with a rule. There is a
critical distinction between a rule against drug usage and the
methodology used to determine whether the rule is being broken.
Moreover, a drug test is intrinsically different from other means
of enforcing legitimate work rules in the degree to which it may
be found to intrude into the privacy of the employee being
tested lg/ or raise questions of test procedures,
confidentiality, laboratory integrity, etc. The implementation
of such a test, therefore, is "s material, substantial, and . .
significant change in [an employer's] rules and practices . «
which vitally affect[s] employee tenure and conditions of
employment generally." 13/

12/ see, e.g., IBEW Local 1900 v. PEPCO, 121 LRRM 3071, 3072 (D.
D.C. 1986) (TRO granted under Section 301 IMRA pending
arbitration against extensive drug testing program involving
"invasions of privacy which are almost unheard of in a free
society. . ."). Cf. O'Brien v. Papa Gino's of America, Inc.,
780 F.2d 1067, 1072 (Ist Cir. 1986) (use of mandatory
polygraph examination to investigate employee off-duty drug
use found "highly offensive" and invasion of plaintiff's

privacy).

13/ Murphy Diesel Co., 184 NLRB 757, 763 (1970), enfd. 454 F.24
303 (7th Cir. 1971). See also Miller Brewing Co.. 166 NLRB

831, 832 (1967), enfd. 408 F.2d4 12, 15 (9tn.Cir. 1969)
(employer obligated to bargain before changing work rules,
even though changes allegedly mere codification of past
practice, where new rules subject employees to different
procedures or impose more serious penalties for their
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There can be no quarrel with an employer's desire to
ensure a drug-free work force or a drug-free working environment.
We simply conclude that, upon request, an employer must bargain
in good faith with its employees' Section 9(a) representative
about a decision to institute drug testing and the content,
procedures and effects of such a program. See generally NLRB v.
Katz, 369 U.S. 736 (1962); Womac Industries, Inc., ante, n. 7,
238 NLRB at 43. Thus, assuming that the issue is an open one for
bargaining -- e.g., during contract hiatus or during the term of
a labor agreement if the agreement does not mention drug testing
and if the parties never discussed the issue in contract
negotiations 14/ -- the employer would be required to notify the
union of its intention to initiate drug testing and, upon
request, to bargain to an agreement or a good faith impasse
before implementing any such program. The notice must be
sufficient to provide the union a meaningful opportunity for
bargaining. 15/

breach). Compare Rust Craft Broadcasting of New York, Inc.,
225 NLRB 327 (1976) (change from sign-in sheet to time clock
not a substantial change in past practice).

14/ see Jacobs Mfg. Co., 94 NLRB 1214 (1951), enfd. 196 F.23 680
(2@ Cir. 1952). If a current labor contract already contains
a specific clause dealing with drug testing that the employer
wants to change mid-term, or if the subject was fully
explored during contract negotiations or the contract has a
"zipper clause," see Jacobs Mfg. Co., 94 NLRB at 1220, n. 13,
the union may have a right under Section 8(d) not to bargain
over the subject during the term of the agreement. The
employer would then be barred from implementing any proposal
during the term of the contract even after notice to the
union. See C & S Industries, Inc., 158 NLRB 454 (1966); St.
Marys Hospital, 260 NLRB 1237, 1245-46 (1982). Cf. GTE
Automatic Electric Inc., 261 NLRB 1491, 1492 n. 3 (1982).
Such 8(d) contract modification cases should be submitted to
Advice.

=
wn
~

See, e.g., J.P. Stevens & Co., Inc., 239 NLRB 738, 743
(1978), enfd. on this point 623 F.2d 322 (4th Cir. 1980),
cert. denied 449 U.S. 1077 (1981). Accord: ILGWU v. NLRB
(McLaughlin Mfg. Corp.), 463 F.2d 907, 919 (D.C. Cir. 1972).
Moreover, regular Board policies concerning Section 10(b) and
"hidden" violations will apply. See, e.g., Uniglass
Industries, A Division of United Merchants & Mfrs., 276 NLRB
345, 349 (1985), enfd. 123 LRRM 2591 (24 Cir. 1986); Don
Burgess Construction Corp., 227 NLRB 765, 766 (1977), enfd.
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1II. Union Waiver of its Bargaining Rights

Union waiver of the right to bargain over drug testing
has emerged as an important issue in many of the cases we have
considered. We have concluded that regular Board policies
regarding waiver should apply to drug testing cases. Thus, any
waiver by the union of this statutory right to bargain, either by
contract, past practice or by inaction, is not to be lightly
inferred and must be "clear and unmistakable". 16/

A. Waiver by Contract or Past Practice

A waiver by contract may be found where the language of
the agreement is specific, and/or the history of prior contract
negotiations suggests that the subject was discussed and
"consciously yielded". 17/ Waiver will not be inferred from the
contract's silence on the subject, l§/ from a generally worded
management prerogatives clause 19/ or from a "zipper" clause. 20/

596 F.2d 378 (9th Cir. 1979); Russell-Newman Mfg. Co., 167
NLRB 1112, 1115 (1967), enfd. 406 F.2d 1280 (5th Cir. 1969).

16/ Metropolitan Edison Co. V. NLRB, 460 U.S. 693, 708 (1983).
See generally Owens-Cornin Fiberglas Corp., 282 NLRB No. B85
(5 January 1987); Ciba-Geigy Pharmaceuticals Division, 264
NLRB 1013, 1017 (1982), enfd. 722 F.2d4 1120 (34 Cir. 1983)

and cases cited therein.

17/ sSee, e.g., Press Co., Inc., 121 NLRB 976, 977-78 (1958);
Proctor Mfg. Corp., 131 NLRB 1166, 1169-70 (1961); NL
Industries, Inc., 220 NLRB 41, 43-44 (1975), enfd. 536 F.24
786 (8th Cir. 1976); Southern Florida Hotel & Motel Assn.,
245 NLRB 561, 567-68 (1979).

See, e.g., Elizabethtown Water Co., 234 NLRB 318 (1978);
T.T7.P. Corp., 190 NLRB 240, 244 (1971).

II—'
~

See, e.g., Ciba-Geigy Pharmaceuticals Division, ante, n. 16,
264 NLRB at 1017; Merillat iIndustries, Inc., 252 NLRB 784,
785 (1980).

20/ suffolk Child Development Center, Inc., 277 NLRB No. 158, JD
slip op. at 11 (30 December 1985).

l!—‘
~
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Similarly, waiver by past practice must clearly encompass the
program at issue. 21/

Applying the above principles, we have concluded that,
in the absence of clear bargaining history to the contrary, broad
management rights clauses giving an employer the right "to issue,
enforce, and change Company rules", or to "make and apply rules
and regulations for production, discipline, efficiency and
safety," or requiring employees to observe the employer's
existing rules and regulations, do not, standing alone,
constitute a waiver of the union's right to bargain over drug
testing. Such clauses refer only to employer rules and
regulations generally and do not refer clearly and specifically
to drug testing. And, as previously observed, drug testing is
not a "rule or regulation" but, rather, is a unique and
distinctive means of enforcing rules regarding drug use.

For essentially the same reasons, we have concluded
that a union's acquiesence in a past practice of requiring
applicants and/or current employees to submit to physical
examinations that did not include drug testing, or in a rule
prohibiting the use or possession of drugs on company premises,
does not constitute a waiver of the union's right to bargain over
drug testing. 22/ This would be true even where such past
practices exist in conjunction with the kind of general, non-
specific management rights clauses discussed above. 23/
Similarly, acquiesence in drug testing "for cause" does not by
itself waive a union's right to bargain over random drug testing
because such expansion of an existing drug testing program
constitues "a material, substantial, and . . . significant
change. . . " Murphy Diesel Co., supra, 184 NLRB at 763.

21/ Compare Continental Telephone Co., 274 NLRB 1452, 1453
(1985) with Beacon Piece Dyeing & Finishing Co., Inc., 121
NLRB 953, 956-959 (1958).

Murphy Diesel Co., ante, D. 13, 184 NLRB at 763; Owens-
Corning Fiberglas, ante, n. 16, 282 NLRB No. 85, slip op. at

3.

'w
N
~

33/ Murphy Diesel Co., supraj; Ciba-Geigy Pharmaceuticals
Division, 264 NLRB at 1016-1017; Lockheed Shipbuilding Co.,

ante, n. 5, 273 NLRB at 177.
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B. Waiver by Union Inaction

Where an employer gives a union advance notice of an
intention to change a term or condition of employment, the union
must make a reasonably timely request for bargaining over the
matter to avoid a finding of waiver or acquiescence. gg/
Further, the union must actually make it reasonably clear it
desires to bargain; simply protesting the change may not be
enough to preserve the right to bargaining. 25/ However, the
employer's notice must be sufficiently in advance of
implementation to allow for bargaining and must be more than a
mere announcement of a fait accompli. 26/

Iv. Remedies to be Sought From the Board

As a remedy for an unlawful, unilateral implementation
or modification of a drug testing program, the Regions should
seek an order requiring the employer to revoke all aspects of the
new policy and to bargain with the union to agreement or to a
good faith impasse before again implementing a drug testing
program. 27/ 1In addition, the Regions should seek reinstatement
or rescission of discipline, with appropriate backpay, for any
employees discharged or disciplined for refusing to submit to the

33/ See, e.g., Kansas National Education Assn., 275 NLRB 638, 639
(1985); Citizens National Bank of Willmar, 245 NLRB 389,
389-90 (1979), enfd. 106 LRRM 2816 (D.C. Ccir. 1981); Meharry
Medical College, 236 NLRB 1396 (1978). But see Southern
Newspapers, inc., d/b/a The Baytown Sun, 255 NLRB 154, 161
(1981); Allen W. Bird 1I; Caravelle Boat Co., 227 NLRB 1355,

1358 (1977).

See American Buslines, Inc., 164 NLRB 1055, 1055-56 (1967).

~

lm IN
N |U»
~

See, e.9., Ciba-Geigy Pharmaceuticals Division, 264 NLRB at

1018; Intersystems Design & Technology Corp., 278 NLRB No.
111, slip op. at 2-4 (28 February 1986).

If the violation entails a contract modification under
Section 8(d), see n. 14, supra, then the remedy would include
a prohibition on any implementation for the life of the
current agreement without the union's consent. See C & S
Industries, Inc., ante, n. 14, 158 NLRB at 461.

Iw
3
~
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drug test. 28/ However, it is not clear that such a remedy would
be appropriate for an employee disciplined or discharged for
testing positive under a drug test. 29/ The Regions should
submit any cases involving the latter issue to the Division of
Advice.

V. Interplay Between Deferral to Arbitration and Section 10(3)
Injunctive Relief

The Regions should apply the established Board criteria
in determining whether to defer cases under Collyer or Dubo.
Thus, if a dispute arguably raises issues of contract
interpretation cognizable under the grievance provision of the
parties' collective-bargaining agreement and subject to binding
arbitration, it may be appropriate to defer the case. 30/
However, deferral to arbitration is discretionary under Section
10(a) of the Act. 31/ Since issuance of a complaint is a
jurisdictional prerequisite to Section 10(Jj) injunctive relief,
deferral would be inappropriate if Section 10(Jj) injunctive
proceedings are otherwise warranted. Hence, the Section 10(3j)
issue, if raised, must be considered in deciding whether to defer
to the parties' arbitration procedures.

28/ See Murphy Diesel Co., 184 NLRB at 765; Boland Marine & Mfg.
Co., ante, n. 7, 225 NLRB at 824-~-25; Ciba-Geigy A
Pharmaceuticals Division, 264 NLRB at 1019; Alfred M. Lewis,
inc. v. NLRB, 587 F.2d 403, 412 (9th Cir. 1978).

29/ See Taracorp, Inc., 273 NLRB 221, 222-24 (1984).

30/ see Arbitration Deferral Policy Under Collyer - Revised
Guidelines, released 10 May 1973 and GC Memorandum 84-5,
"Guideline Memorandum concerning United Technologies Corp..
268 NLRB No. 83," dated 6 March 1984. Thus, for example,
deferral would not be appropriate where the employer is
unwilling to waive time limits on the filing and processing
of a grievance relating to the implementation of the disputed
program. See The Detroit Edison Co., 206 NLRB 898 (1973).
Deferral is an affirmative defense that must be timely raised
by the charged party. Cf. Alameda County Assn., 255 NLRB
603, 605 (1981).

1/ See Collyer Insulated Wire, 192 NLRB at 840. See also
Lectromelt Casting & Machinery Co., 269 NLRB 933, 934 (1984);
NLRB v. Walt Disney Productions, 146 F.2d 44, 48 (9th Cir.
1945), cert. denied 324 U.S. 877 (1945).
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A Section 10(j) order enjoining an employer from
subjecting current unit employees to an unlawful, unilaterally
implemented drug testing program may be warranted where such
implementation is demonstrably undermining the union's ability to
function effectively as the employees' bargaining
representative. 32/ Accordingly, to evaluate the need for
Section 10(3j) relief, the Regions should inquire into any actual
effect of an unlawfully implemented drug testing program on the
union's representational capacity.

Section 10(j) relief may also be indicated where
implementation of a drug testing program is unlawfully
motivated 33/ or a program is unlawfully, discriminatorily
applied -- for example, to union officers or other officials
involved in grievance adjustments. 34/

Even in cases where there is no evidence of
discriminatory motivation or other irremediable adverse impact on
the union, Section 10(j) proceedings may be warranted if a Board
order in due course will be unable to undo or provide an
effective remedy for employees' compelled submission to unlawful
drug testing. Thus, injunctive relief could be appropriate if an
employer were to unlawfully implement a highly invasive, random
or universal drug testing program under which all or a
substantial number of the employer's current employees would be
imminently affected. 35/

32/ see, e.g., Morio v. North American Soccer League, 632 F.2d
217 (24 Cir. 1980).

33/ cf. Arcamuzi v. Continental Airlines, Inc., 819 F.2d 935 (9th
Cir. 15 June 1987).

34/ cf. Gottfried v. Samuel Frankel, 818 F.2d 485 (6th Cir. 1 May
1987).

35/ Conversely, if the program involved only testing "for cause"
or on some other limited basis, or if few or no current
employees were at risk of being tested, Section 10(j) relief
would probably not be warranted. Similarly, even where the
program is extensive, Section 10(j) proceedings may be
unwarranted, and deferral to arbitration appropriate, if the
employer is willing to suspend the program pending
arbitration or if the arbitration process can be quickly
completed. Thus, in evaluating this aspect of a case, the
Regions should inquire into 1) the current impact on unit
employees, i.e., how many employees have been or are likely
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If the Charging Party has not requested Section 10(3)
relief, and the Region concludes that Section 10(j) relief is not
warranted under the criteria set forth above, and the case is
otherwise deferrable, the Region should defer under Dubo and/or
Collyer, and apply regular post-arbitral Board policies. 36/ 1f
Section 10(j) relief has been requested and appears warranted, Or
the Region sua sponte concludes that Section 10(3j) relief may be
warranted, the Region should stay its action on the charge and
submit the matter to Advice on the Section 10(j) issue,
regardless of whether the case otherwise would be deferrable. 37/

VI. PFuture Submissions to the Division of Advice

As stated in General Counsel Memorandum 87-4 (2 July
1987) the Regions are no longer required to submit all cases
involving drug testing to the Division of Advice. Henceforth,
cases should only be submitted in the following circumstances:

1. The case presents novel or complex legal issues
that are not resolved by this memorandum (see, e.g., ns. 14 and
29, supra, and accompanying text).

2. The Charging Party requests Section 10(j) relief,
the investigation reveals prima facie merit to the charge, and
the Region believes that Section 10(j) is warranted. However, if
the Regional Director believes that 10(3j) relief is clearly
unwarranted, a meritorious case need not be submitted to Advice;
rather, the Region may obtain telephonic clearance to deny the
Charging Party's request from the Division of Operations-

To be tested imminently; and 2) whether arbitration will
expeditiously resolve the dispute.

36/ See Olin Corp., 268 NLRB 573 (1984); Armour & Co., 280 NLRB
No. 96 (24 June 1986). Compare Badger Meter, Inc., 272 NLRB
824 (1984) with Alfred M. Lewis, Inc., 229 NLRB 757 (1977),
enfd. 587 F.2d4 403 (9th Cir. 1978).

7/ Of course, a Region must fully investigate the case and
evaluate the merits of the charge before submitting a drug
testing case to Advice with its 10(j) recommendation. The
clarity of the violation is an element in evaluating the
appropriateness of Section 10(3j) proceedings.
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Management. 38/ Where there is a close question as to the
warrant for 10(j) relief, the case should be submitted to Advice,
3. A meritorious case presents circumstances posing

the danger of irreparable injury, and the Region accordingly
recommends sua sponte Section 10(j) relief.

Wfé Gy
Rosemary M. Collyer

General Counsel

Distribution:
Regional - All Professionals
Washington - Special

38/ cCasehandling Manual (ULP) Section 10310.1, paragraph 2. Of
course, a non-meritorious case even with a 10(j) request does
not have to be submitted to Advice. Id., at paragraph 5.

MEMORANDUM GC 87-5
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MEMORANDUM FOR FIELD DIVISION GENERAL MANAGERS/POSTMASTERS
Subject: Urinalysis Testing

Recently, it has come to our attention that drug testing is

Deing used in the field as part of the initial issuance and

reneval of the SF-46, Operator’'s Identification Card, and in
Accident Repeater Prograns.

Across-the-board drug testing and/or random drug testing of
present employees is prohibited under any circumstances.
However, on a case-by-case basis, during fitness-for-duty
examinations, drug tests may be administered, depending on
the specific reasons for the examination as stated by the
referring official and/or in the judgment of the examining
medical official (see Attachment A). Additionally, drug
testing in conjunction~with medical assessments and evalua-
tions as part of the Employee Assistance Program is within
established procedurss (see Attachment B). Furthermors, we
will be issuing a policy statement on drug screening of
applicants for employment in the near future.

If you have further questions regarding this matter, you may

contact either Harvey White of the Labor Relations Depart-
ment at 268-3822 or Stephen A, Moe of the Employee Relations

Department at 268-3793.
Davig H. Cha rtﬁt—‘

(Acting)

Attachments

cc: Regional Postmasters General
Mr, Fritsch



MEDICAL EXAMINATION AND ASSESSMENT

B

Privacy Act Statement

and to

collection of this Information Is suthorized by 39USC 401. This
pvvormation wilt be usad to provide smployees with necessary heslth cars
determine fitness for duty, As 8 routine uss, this Information may
be disclosed to the Office of Personnel Managemaent, and other Feders!
sgencies responsible for Federal benefits programs, to an sppropriate law
office snforcement agency for investigation of prosscutive purposes, t0 &
Congressionst office at your request, to ths Office of Management snd

banelits or employment.

Budpet for revisw of private saliaf logislation, 10 sny agency whers relevent
to hiring, eommttng.unanmwohbormlmlmunqu&dw
the NLRA, and whers pertinent, ln  legel procesding to which the Postel
Service Is a party, Complation of this form Is voluntary, however, if this
Information & not provided, the individual may not receive the yequested

A: Completed by Examinee (Type or Print in Ink]

1. Name (Last, Fust, Middle)

2. Social Security Number

3. Sex 4. Date of Buth

Owmae O F-mul

8.

Do you have any medicat disorder or physical impairment which could
interfere in any way with the full performance of duties of the position

1 cortify that all the information to bs givan by me in connection with this
examination will be correct to the bast of my knowledge and baliel.

b. Reason for Request

M Inadequate Medica! Information
Excessive Absenteeism for Medically Documented Conditions
O Behaviotal (Performance, Attitude) '
O o1her (Specify):

L Al

{or which you are applying? {If your enswer is “Yes", explain fully to -
the physician performing the examination). ) fully 6. Signature 7. Date
0 Yes O nNe
B: Completed by Appointing or Referring Office Before Examination
1». Exam Type 2. Date Time
O Preemployment 3 Fitness-for-Duty Exam
Appointment Location

4 ..-_._ :,_',. 43, ‘,_-3‘__::,.,‘
: “Position
Applied Jor

3 ,:T&_Ia!;",_‘ Fopiing

or Now Holds

b. Installation

.

4,
Circle the number preceding each functional requirement and each environmenta! factor essential to the duties of this position. List any additional essential
factors in the blank spaces. Also, if the position involves law enforcement, attach the specific medical standards for the information of the examining
Functional Requirements
1. Heavy lifting, up to 70 pounds 16. Kneeling( hours) 26.- Far vision cocrectable in one eye to 20/40
2. Moderate lifting, 15-44 pounds 17. Repeated bending { hours) and to 20/100 in the other X
3. Light lifting, under 15 pounds 18. Climbing, legs only { hoursj 27. Specific visusl requirement {specify}
4. Heavy cartying, 45 pounds and over 19. Climbing, use of legs snd arms
S. Moderate carrying, 1544 pounds 20. Both legs required 28. Both eyes sequired
6. Light carrying, under 15 pounds 21. Operation of crane, truck, tractor, or rotor 29, Depth perception
7. Straight pulling ours) vehicle ’ 30. Ability to distinguish basic colors
8. Pulling hand over hand hours} . 22. Ability for rapid mental and muscular coor- 31. Ability to distinguish shades of colors
9. Pushing( ours) dination simultaneously 32, Hearing faid penmitted) [hear conversational
10. Reaching above shoulder 23, Ability to use firearms yoice 15 feet — one earf
11. Use of fingers 24, Near vision correctable at 13" to 167 to 33. Hearing without aid
12. Both hands required or compensated by ths Jaeger 1104 34, Specific hearing requirements {specify)
use of acceptable prostheses 26. Far vision correctable in ons eys to 20/20
13. Walkingf hours} and 1o 20/40 in the other 35. Other {specify)
14. Standingf hours) .
15. Crawling{ hours)
Environmental Factors
1. ODvuside 13, Solvents {degreasing agents) 23. Working with hands in water
2. Owutside and inside 14. Grease and oils 24. Explosives
3. Excessive heat 15. Radian! energy 25. Vibration
Excessive cold 16. Elecuical enesgy 26. Working closely with others
Eacessive humidity 17. Stippery or uneven walking surfaces 27. Working alone
Excessive dampness or chilling 18. Working asound machinery with moving parts 28. Proracied or frregular hours of work
7. Diy atmospheric conditions 19. Working around moving objects or vehicles 28. Other (specify)
8. Eaxcessive noise, intermitient 20. Working on ladders or scaffolding : y
9. Constant noise ~ 21. Working below ground -
10. Dust 22. Unuswual fatigue factors [specify) ~
11. Silica, asbesios, etc.
12. Fumes, smoke, or gases .

. we

D-es 4 Frrward ta Annaointing Offieix



"343.3 Obtalning Fitness lor Duty Examination

Appointments .

31 Form 2485, The appointing officer completes
Form 2488, Certificate of Medical Examination, Section B

only and the installation head signs it. Form 2485 is sent to

the examining physician.
32 Other Information

.321 The supervisor should artach enough informa-
tion concerning the employee's duties and working en-
vironment to enable the medical officer to make a well
informed decision. This information must include physicial
requirements of the job.

.322 Any statements made by employees concemning
their condition should be attached.

.33 Notification

The medical officer will advise the installation head as to
the date and time of examination. This information is
provided to the employee,

.34 - Fallure to Report. Failure to report for a fitness
for duty examination without acceptable reasons is just
cause for disciplinary action. Repeated refusal is grounds
for separation.

343.4 Medical Officer's Statement

.41 Upon examination, the medical officer completes
Form 2485 and returns Part | to the installation head. Any

comments on the form will not contain detailed medical”
information, but rather will discuss hmltanons .00 pcrfor--

mance. Sl e

.- regional Office of i_’crsermelfM‘

42 In highly unusual cases, as deemed necessary by
the medical officer, limited medical information may be
provided in the form of 8 note or memorandum (in addition
to Part 1 of Form 2485).

343.5 Management Decision

51 Temporary Action. The installation head es- |

tablishes work return dates and job assignments based
upon the medical statement. Determinations are not
limited to the employee’s regular duties, but must be
based on whether the employing installation has any
temporary alternative work available which is not med:-
cally contraindicated.

.52 Permanent Action. If the fitness-for-duty ex-
amination corroborates that an employee who has less than
the § years service requirement for disability retirernent is

unable to perform the duties of the positions. the emplovcc
may be separated. consistent with procedures contained in
coliective bargaining agreements, OWCP and EEO regula-
tions.

53 OWCP Case. If a claiin has been filed with the

Office of Worker's Compensation Program (OWCP), refer

to the lnj.ury Compensation Instructions in ELM 540.
344 Disability Retirement

In installations where there is a postal medical officer or
contract physician, that person should be consulted on all
requests for disability retirement to determine if there is a
position in the local facility in which the employee can be
placed. based on the duties the employee is currently- capa-
ble of performing. If no such placement occurs. apropriate
records are forwarded through usual channels 10; thc area of

~for ‘adjudication.F LS ES

P-11, TL-9, 10-1-83
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Employee and Labor Relations Manual
864 Physical Examinations

864.32 Management can order fitness-for-duty examinations
at any time and repeat, as necessary, to safeguard
the employee and coworker., Specific reasons for the
fitness-for-duty should be stated by the referring
official.

864.33 A specific test or consultation may be required in
the judgment of the examining medical officer. The
indications will be documented as part of the
report.

ATTACHMENT A
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Employee and Labor Relations Manual
870 Employee Assistance Program (EAP)

872.41

e o« o« o 1In drug abuse cases, EAP personnel will
further refer employees to the postal medical
officer or contract physician for an initial medical

assessment and evaluation.

ATTACHMENT B



