Percy Harys son, Jr,
NBA, Clerk Division




Dear Steward:

This guideline is intended for those who find themselves in the
position of being a representative for an employee when they are
called before a postal inspector.

The order of this book is to show where we (APWU) have come
from in our fi ght to be recognized as a true representative of the
employee during these interviews, as Oppose to just another body
in the room. "

The inspector’s role (ASM 18), as well as the headquarters’
position of both the APWU and the Inspector General is clearly
spelled out.

While this book gives us the rights that our members have, it is N
intended for stewards, who will have an active role in bein gin the E |
Interview, so they know wkat they can do. ;

‘Thanks must be given to Joyce Robinson, APWU Research and
Education Director, for perfecting this book from it's original
format, as it is now truly a teaching tool, specific to the needs of
the steward.

Thanks, Jovee mformation is the kev.
3 :} ¥ w

Percy Harrison, Jr.
NBA, Clerk Division




If questioned by a posta] inspectﬂr, even j
she is not guilty of 3

fthe employee believeg that he or
ny.wmngdoing, Instruct the €mployee tg-

] Remain calm.

= Correctly 1dentify yourself,

€ Property
arrant, If they do not have one Inform
them that You do not Consent to the search,
B Don't SIEN any papers v alving your rig
Steward or attorney.

are of the gong
inspector 4Cts as the had guy; the oth
Emiplovee intq %‘}e}*iwéz}g they
into the mnspectorg”® tr

Morney jg Present. Whgy they

“tTequest gpe,
£y, bad oyv ;

€ acts as the good guy
are frying to help them. Alert the
P and to refise 14 ANSWET questiong unless 3 Steward or

gy wilj {feﬁnff{ff}-" be used Against them
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2 Audits and Investigations

21 General

21t Authority

2111 Responsibility

21111 Inspector General

The Office of Inspector General (OIG]), avthorized by faw in 1998 as a fodaral
law enforcement ang oversight agency, conducts audits and Investigations of.

23112 Chief Inspector

21113  Designation of Functions

ASM 13, July 1693




Audits and Investigations 211.22

21114 Federal Laws and Postal Regulations

211141 The OIG is responsible for promoting economy, efficiency, and effectiveness,

. and preventing and detecting fraud, waste, and abuse in alt postal programs
and operetions. The OIG conducts and supervises udits, evalugtions, and
investigations and keeps the Govemors and Congress fully informed of
problems and deficiercies and the progress of corrective actions. Under
applicable policies, regulations, and procedures, | carries out investigatons
and presents evidence 1o the Deperiment of Justice and U.S. attormays in
investigations of a criminal nature.

211142 The Postal Inspection Service is responsible for protection of the mails,
erforcement of federal laws and postal regulations within its jurisdicion as
provided in 211.22, plant and personnel security, and coordinating Postal
Service emergency preparedness planining of both a wartime and & natural
disaster nature. The Postal Inspection Service, under applicable policies,
regulations, ahd procedures, carries out investigations and presents evidence
1o the Department of Justice and U.S. atiomeys in investigations of a criinal
nature. In coordination with the OIG, the Postal Inspection Service also
performs selected audits and reviews of the Postal Service.

z11.2 Arrest and Subpoena Powers

21121 Authorization
OIG special zgents and postal inspeclors are authorized to perform the
fcliowing functions in connection with any matter within their respective
official duties as established by the inspector general and the chiel inspecton.
a. Cany firearnmns.
b.  Serve warrants and subpoenas issued under the authority of the United
States, :
c. Make arrests without warmant for ofienses againsi the Unitad States
- commitied in thel presenRce.
d  Make armests without warrant for felonies cognizabile under the laws of
the United States, i they have reasonable grounds o believe that the
persgn to be anested has committed of is committing such & lelony.

o112z Limitstions

The powers granted by 211.27 are exercised only In the enforcerent of laws
regarding property in the custody of the Postal Service, property of the Postal
Service, the use of the mails, cther postal offenses, and pursuant to any. '
agreemernts between the attomey general and the Postal Serwvice, inthe
enforcernent of other federal lsws, viclations of which the attomey general
determines have a detimental effect on the Postal Sorvice.,

ASM 13, July 1539
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211.3

Audits and Investigations

213

213

Z&nsz

211.33

Access to Records
Records and Documents

and documents of possible relevance to an official audit, evaluation,
fect-finding, inspection, Investigation, review or other inquiry whether they are
inthe custody of the Posta}Senﬁaeoreﬁmmiseavaﬁabiewmer
Service by taw, contract, or regulation. This includes information about majl
sent or received by a particidar customer. Exceptions to authorized access
are fisted in 211.33.

Disclosure

Information obtained under 211.31 may be disciosed to other postal
employees who have s need for such information in the performance of their
duties or to any federal, state, wiocaigmmmmagerwy or uni thereof that
needs such information for civil, administrative, or criminal law erforcement,
Any such disclosure must be consistent with Postal Service privacy
regulations (see 353),

inspection, evaluation, fact-finding, review, or audit is conducted under the
authority of the Inspector General Act, Exceptions 1o the policy of disclosure

2. For information from the covers of mzil, see 218. For dead mail, see
the Domestic Mall Manual,

b.  For access to employee restricted medical records and Employee
Assistance ngrammcoxﬁs,seeﬂandbooka-aos,ﬁeamw
Medical Servics, Chapter 2, and Employee and Labor Relations Manug?

¢. Foraccesstoan employee’s Form 2417, Confidential Statement of
Employment and Financial Intorests, ses the ELM o 39 CFR
447.42()(2).

ASM 13, July 1039
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MEMORANDUM OF UNDERSTANDING
| BETWEEN THE
UNITED STATES POSTAL SERVICE
| AND THE
AMERICAN POSTAL WORKERS UNION,
AFL-C1O

Re: Role of Inspection -Service in Labor Relations
Mafiters

The parties recognize the role of the Postal Inspection
Service in the operation of the Postal Service and its
responsibility 1o provide protection to our employees,
security to the mail and service to our customers.

Postal Inspection Service policy does nol condone disrespect
by Inspectors in dealing with any individual. The Postal
Inspection Service has an obligation to comply fully with the
lelter and spirit of the National Agreement between the
United States Postal Service and the American Postal
Workers Union, AFL-CIO and will not interfere in the
dispute resolution process as it relates to Articles 15 and 16.

The parties further acknowledge thie necessity of an
independent review of the facts by management prior to the
issuance of disciplinary action, emergency procedures,
indefinite suspensions, enforced feave or administrative
actions. Inspectors willnot make recommendations, provide
opinions, or attempt 0 influence management personnel
regarding a particular disciplinary action, as defined above.

Nothing in this document is meantto preclude or limit Postal
Service management from reviewing Inspection Service
documents in deciding to issue discipline.

* 2 %
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CHIEF POSTAL INSPECTOR . .,
Washingion DC ozss q{ Mo 75 BET
|  LEBCIU G
May 24, 1982 htmormm

EXTCUTIVE VICE PIRCDENT,

Mr., Wiliam Burrus

General Executive Yice President
Acerican Postal Workers Union, AFL-CID
E17 14th Street, KM, _
Yashington, DC 2p0O0S

Dear Mr, Burrus:

This repifes to your May 10, 1682, letter to Senfor As
General Joseph Morris cencerning the role of stewards or unidn representye
tives in investigatory interviews. Specifically, you expressed concern
that the Inspection Service has 2dcpted & policy that union Tepresentitives
be lixited to the role of a passive cbsarvar in such intarviews.

sistant Postmster

role of passive observer nay
serve neither purpese. Indesd, we believe that a union representative my
properly attenpt to clarify the Tacts, suggest other sources or information,
ind generally assist the eplicyee in irticuliting an explanation. At the
same time, xS was recognized in the Texzen cpinion you quoted, an Inspecter
has no dvty to bargain with & unien Tepresentative and m2y properly insist
oo hearing only the exployee’s own

We arx net vrmindful of your rights and cbligztiens as a coilective bargaining
representative and trust thet you, in turn,

ippreciate the nbﬁgat‘icns_ and
respensibilities of the Inspection Service as the Taw enforcement arm of the
U. S. Posta) Service. In our view, the interests of 211 can be protectsd

and forthered {f both union representative and Inspector tppro2ch investiga-

tory interviews in x good fa2ith effore to de2l fairly and reasonzbly with
exch other.

Sincerely,

A P et

- Fletcheyr

iccount of the incident under {ovestigation, _
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UNITED STATES POSTAL SERVICE
475 L"Erdant Plaza, SW

Washingon, DT 20260

Myr. Jemes (onners AUz 8‘E%4
resistant Director
Clerk Craft Division
american Postal Workers
Union, AFL—CIO
817 14th Street, N.W.
®ashington, P.C. 20005-33289

Re: TIoung
Charleston, WV 25301
H1C-2M~-C 7183

Bear Mr. Conners:

On July 10, 1684, we met to discuss the above-captioned
grievance at the fourth step of our contractual grievance
procedure.

The issue in this grievance 1is whether the grievant was
entitled to bave a:union steward present during a discussion

under Article 16, Section 2, of the Katicnal Agreement.

After further review.of this matter, we agreed that there was
no naticonal interpretive issue fairly presented 2s to the
meaning and intent of Article 16 of the National Agreement.
This is a local dispute cover the zpplication of Aarticle 16,
Section 2, of the 1681 National Agreement as discussions of
this type shall be beld in private between the employee and
the supervisor. - Bowever, in Ca2sSes where a reascnable basgis
exists for the emplcyee to relieve that the discussion will
recult in disciplinary acticn, a steward may be present. The
parties at the ipeal level should apply the above understand-
ing to the specific fact circumstances in order to resolve
‘this case.

rteeordingly, we zgreed to remznd this czse to Step 2 for

further consideration by the parties.

Plezse sign and rsiurn +he enclosed copy of this decision zs
acknowledament of our zgreement to yemand this grievance.




Mr, Sames Connors

Time limits were extended by mutual consent,

Sincerely,

.
S

S -

Gl it d

Thomag J, Tang James Connors
LaborifeTitions Department Jﬁissistant Director

Clerk Craft Division
American Pestal Workers
Tnion, AFL-CID
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UNITED STATES POSTAL SERVICE
£TE LGt Prea. SW
washinoon, DO 25260

april 24, 1886

e, William PurTuf

rxecutive Viceo rresident

prericsn Poztal Workers
tnien, AFL-LIT

817 i4tn Street, N.H.

t:asningTen, D.C. 20005~-3399

ey ihr, BJUITUSSE

recently, you o2t with Sherry Cagnoll, pfEfice of Lawor Law,
in prearbitration discussirn of case number BIC-na~C 896,
Weshington, D.C. The parties mutually agreed te a full ané

final settlenment of this case z2s follows:

The parties scgree that the right to a stewari of
union xegresentative under Articlie 17, Section 3
applies to cuesticning of zn employee wne hes or
may have witnessed an cceourrence when such
guestioning becomes an interrcgation.

Piegse sign and retvid the enclosed COpY of =his letter
acknowledging your agreement tc sertle this czse, and
withdrawing =1iC-RA4~C 26 £rcm the pending national ar=itration
TisTingGe

sincerely,

.
£ ane SIS &naeld e
’{“"zﬁt" ,L - <A ] f jﬁ?ﬁ AﬁA&ﬂLr
Ceorie S. Scrougaie lliEm purTus
Fow e = ~ . . . -
General lanpaar srurive Viee Prrsident
Grieveance &nt ArEicr znerican Postel worker®
nivizicn onion, AYL-CIC

tzror ralations pepartment
Y ores

oo LOsure Tane)

i
fa
b
4]
b+

-




(S
??‘
3
;
4

O
ga

QAJ

{

* FMiavie "“

i

UNITED STEIES POSTAL SERVICE i1 27 e
4TS UEnfarg Plams, 5W : -
Waznington, DG 7Ry
Hr. James Connors

Assistant Direcror CLERK DIVISION
Clerk Craft bdivision
hmerican Postal Workers

Union, AFL-CID Ju orz o
1300 L Street, N.W. ULz ses
Weshington, DC 20005-4107

Rer Class Acrion
Orlando, FL 32882
E4C~-3R~-C 51?10

Dear Mr. Connors: !

Cn June 14, 158%, we net to diszscuss tha 2bove—captioned-
grievance at the fourth step of cur contraccual grievance
yrocedure,

The issue in this grievance is whether management properly
denied the stevard’

§ request to inrerview postal inspector,

In full settlexent of this grievance, we zutvally greed to
the following:

The Postal Service agrees that a sweward vho is
processing and investigating a grievance shall not
be unrezsonably denied the opoortunity to interview

Fostdl Inspectors on appropriace occasions, e.g.,
with respect te any evencs actually cobserved by
s2id inspectors and upen vhich a ¢isciplinary zction
was based,

Flezse sign and return the enclcsed copy of this letter as
Fouxr ecknowledgment of agreement to zeccle chis caese.

Time limits vere extended by mutual censenc.

Sincerely,

}L' Eifﬂ»qw f:;Lw<»mgLﬂwf {’fzf
o Ty !

;Qgés Connocs
Igbor rbliacicns Deparcment Assistane Dirsctor
Clerk Crafr Divisiop

American poctal Workers Onien
AFL CID !

!..m
s g
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December 12, 1888

My, William Burrus

reecutive Vice President

American Postal Workers
Dnion, AFL-CID

1360 L Street, NW

Wwashington, DC 20005-4107

Degr Bill:

This letter is in response to youxr correspondence of October 20
regarding a previous letter of inguiry of the D.S. Postal
Service's intent to modify its regulations to cowply with 2
National Labor Relations Beard's (KILRB) decision in Case
22-CA-4640 (P).

It is the policy of the U.S. Postal Service to comply with
jts contractual and legal obligations. In Pacific Telephone
% Telegraph v. RLRB, 711 F. 28 134, the Rinth Circuit Court
of Eppezls {(which covers california and several other western
ctatec) held that an employee s entitled to consult with bis
representative prior to an investigative interview. ESince
preinterview-consvltaticn ig the law in that circuit, and the
0.S. Postal Service's policy is to coxply vith that law, no
policy modifications will de rade. The BL.S. Postal Service
will continune to cemply with applicable provisions of the
National Agreement, with regard to this matter, in
instzllztions not covered by the Ninth Cirenit Court.

Sincerely,

¥ohon I3 5 o

resistany’ Postmester General




The Role of the Union Steward

Postal employees are subject to investi gation by the Po stal Inspection Service for off
duty as well as on duty offenses. Generally, off duty non postal offenses, subject to
mvestigation includes, but are not limited to:

* Serjous acts of criminal violence .

Use of fire arms or dangerous weapons in the commission of a crime
Grand larceny, burglary, embezzlement, or robbery

Sale or possession of narcotics or dangerous drugs

»

*

Article 17, Section 3 ofthe Collective Bargaining Agreement states, “Ifan employee
requests a steward or Union representative to be present during the course of an
interrogation by the Inspection Service, such request will be granted. AJ]
polygraph tests will continue tobe on a voluntary basis.”

inspectors to limit his or her participation to that of a passive observer. He or she
should attempt to clarify the facts, assist the employee in articulating an explanation
and advise the employee when to remain silent and to consult with an attorney.

all audio tapes and question all witnesses, includin g confidential mformers, managers,
SUpervisors, postmasters, officers in charge and postal imspectors.

Frequently as a result of an off duty amrest and the investigative mermnorandurg
furnished by the Postal Inspection Service, the ¢mployee may receive disciplinary
action which is initiated before the case is adjudicated in a court oflaw. Many times
the emplovee may be exonerated of the charges, and 4 properly processed grievance
may result i reinstatement. Therefore, the Union should make sure the grievance is
processed in a timely manner at al] steps of the grievance procedure.




Article 17.3

In the event the duties require the steward leave the work
area and enter another area within the installation or post
office, the steward must also receive permission from the
supervisor {from the other area he/she wishes to enter and
such request shall not be unreasonably denied.

The steward, chief steward or other Union representative
properly certified in accordance with Section 2 above may
request and shall obtain access through the appropriate
supervisor to review the documents, files and other records
necessary for processing a grievance or determining if a
grievance exists and shall have the right to interview the
apgrieved employee(s), supervisors and witnesses during
working hours. Such requests shall not be unreasonably
denied.

While serving as a steward or chief steward, an employee
may not be involuntarily transferred to another tour, to
another station or branch of the particular post office or to
another independent post office or installation unless there
is no job for which the employee is qualified on such lour,
or in such station or branch, or post office.

Ifan employee requesis a steward or Union representative to
be present during the course of an interrogation by the
Inspection Service, such request will be granted. All
polygraph tests will continue to be on a voluntary basis.

(The preceding Section, Article 17.3, shall apply to
Transitional Employees) '

14
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American Postal Workers Union, AFL-CIO

QWGWAMMWLP.&B&ML Grevrsbory, NC T7520
1/26/82- -

Doug Holbrook
Secretary-Treasurer

American Postal Workers Union
1300 L Swmeet, N.W.

Washington, D.C. 20005

Dear Brother Holbrook,
I hope this short lemer finds you well as we bead into the new vear.

Could you please zdvise me on the maner of the Privacy Act obligations of
Shop Stewards. If a steward is told something in confidence what zre the
legal obligations of that sieward regarding the maner? Are there any
aspects of the Nadonal Lzbor Relarions Act that apply to the relationship of
the steward to the grievam regarding disclosure of information? “What are

the ramifications if there are?

Furthermore, does the Code of Ethical Conduct under the EIM apply the
reletionship of Shop Steward and grievant?

Your answers to these questions would be most appreciated as well as any
other thoughts you have on the above matter.

Fraternally,

Il D ZF=

Mzrk Dimondstein .
Local President
Greensboro Area Local
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1300 L Street. NV, Washingon, DC 20005

March 16, 18852

Mark Dimcnéstein, Local Fresident
treater Greensboro Area Local

P. 0. Box 205851

Breensboro, NC 27420

Dear Brother Dimondstedin:

your letter dated January 26, 1952

Thank you for
I have

concerning the rights and obligations of stewards.
asked our General Counsells Office to give me scnme
guidance in answering your letter, and this letter
‘reflects the guidance they rrovided.

Stewards often receive confidential information when
they are representing individuals either in the grievance’
procedure or otherwise as part of their responsibilities
in enforcing the collective bargaining agreement.

Stewards have & gualified privilege not to reveal
information they have received in the course of their
responsibilities as stewards. If the Postal Service
interrogates stewards about what they have learmed, such
interrogation viclates the National Labor Relations Act
because it interferes with the performance of their union

responsibilities.

The code of Ethical Cenduct under the Imployee and
Labor Relations Manual applies to Sheop Stewards. It does
not, however, give the Postal service a Tright to
interrogate Shop Stewards about what they learm as Shop
ctewards. 2 distinction must be made, however, between
informaticn cbtained by Shop Stewards acting in their
capacity as stewards and inferzmation they obtain in other
ways not resulting from perforzance of their union duties.
Shop Stewards have no more privilege against cooperation
with official investigations than any other employee,
unless the Postal Service is seeking to cobtain informaticn
the steward pessesses because of the steward relaticnship
with 2 member or members of the union.

o




Mark Dimondstein
March i6, 1982
- Page 2

In any revelation of information concerning individu=ls,
the indivigual's dignity and right of privacy should be

Finally, although your letter did mot raise the
guestion, I want you to know that stevards who obtain
information concerning criminal conduct in the course of

assert the type of professional privilege 2sserted by
docteors or lawyers. Thus, it is possitle for stewards to
be placed in a difficnlt circumstance or even compelled to
provide testimony against fellow union menbers if they

I hope these comments ficiently answer your
questions.

With best wishes R
Yours In Union Selidarity,

Jouglas . Heldrock
Secretary-Treasurer

DCH:m3m




NAS BNAL TABOR RELATIONS BOARD

REDORT CF TEE CENEREL comNgEl

This rTeport COVEXS celected cases of interest that were
decided during the pericd from March through September 30,
1654. It discusse$ CASES which were decided upon a reguest
for zdvice from a Regional Director or on sppeal from a
Regicnal Director's cismissal of unfair labor practice
charges. It also curmarizes czses in which I sought and
chbtained EBcard suthorization to institute injunction
proceedings undex section 10{j} of the Act.

e L,

Frederick L. Feinstein
General Counsel

[=]




Discipline of Unien Stewsrd for Refusing
fo Cooperazte with Fmplover Investication

. In enother case considered during.this pericd, we
concluded that an employer could mot lawfully discipline a
vnion stevard for refusing to provide -5t with a written
sccount of an employee's conduct witnedsed as a result of
her perfermance of her duties as steward.

The Fmployer's plant manager had requestéd the steward
to attend a meeting, zlong with an employee and the
employee's superviscr, concerning possible discipline of the
employee. . At the end of the meeting the employee was
terminated and the group left the office. As they walked
into the adjcining hall, the employee allegedly told the
Plant manzger that he was "a rotten, no good bastard, [and
if the employee] had his money right now [he’d] drag [the
mansger] outside and kick his -* The plant manager
told the supervisor znd the stowasd that he wanted
statements from them setting forth what the emplcoyee had
szid. When the stewzrd cbjected che was advised that she
would be subject to discharge if she did not provide the
statement. THe stéward théréupon submitted the Statement as
directed.

: We concluded that the threat of discharge unlawfully
interfered with the individual's protected right te serve as
uniocn steward. Althouch the discharged employee's
intemperate remarks may not have been protected, the steward
would never have witnessed the cutburst but for heyr role as
steward. - The cutburst, which occurred as, the parties were
leaving the plant manager's  office, was not viewed ag-
separable from the events for which -the steward's attendance
had been required, but rather, was considered as part of the
*res gestse of the grievance discussionm, * Cf.,

T » 148 NLRB 1378, 1380 (1564), enf'd., 351 P.2a
S84 (7th Cir. 1%565). Further, even if the disciplinary _
meeting were found to have ended prior to the ocutburst, the
steward's role was considered a continucous cne, inasmuch as
the discharged employee still had a right to file a
coentractuval grievance protesting his discharce, and the
steward would likely be involved in-that process, Tt was
therefore concluded that the threat occurred during a time
when the individual was atting as steward.

Further, the threst was deemed to have a2 chilling
©Ct on the steward's right to represent the dischargee
cther emplcyees in an atmosphere free of coercion. a
egquirement that Stewards, under threat of discharge,
“epare written reports on the cenduct of employees they
i&ve been requested to Tepresent, clearly compromises the
teward's cbhlicaticn ¢o prov &nd an employee's right to

elve, effecrive represen Trployees will be lees
13 - : 5

clined to vigorously pursue their Grievances 3 hey know
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that the emplcyer ¢&D require their representative to

prepare reports on their ccnduct at such meetings, 4ncluding”

spentenecus outbursts which may or may not be protected.
The Rozrd has &lso recognized that employer effcrts to
dictate the menner in which a union must present its
grievance position may have a stifling effect on the
grievance machinery and could "so heavily weigh the
mechanism in the employer's faver as to render it
ineffective as an instrument to eatisfactorily resolve
grievances.” -pawaiian Fauling corvice, Ltd,, 219 NLRB 765,
266 (1875), enf'd., 545 2d €74 (sth Cix. 1576) (employee
discharged for calling the general manager @ liar during a
grievance meeting on the employee's prior discipline.) BY
placing the eteward undexr threat of discherge if she refused
to supply the statement the Employer was deemed to have
stifled vigorous cpposition to its grievance/discipline |
decisions and to have hezvily weighted the grievance pIrocess
in its own favor.

While acknowledging that a union steward does not enjoy
sheeolute immunity from employer interrogation, the Board, in
its decisicn on yemand in Cook Paint and Varpish Co,., 258
NLRRB 1230 (1881}, held that an employer had unlawiully
threatened to dgiscipline & steward for refusing to submit to
a pre-arbitraticn interview and refusing to mzke available
notes taken by the steward while processing the grievanée
that was being arbitrated. The Board noted that the steward
bad not been an eyewitness ro the events, and that his
involvemnent occurred solely as a result of his processing
the grievance &s unicn steward. The Board then noted that
the notes scught by the employer were the substance of
ccnversations petween the employee and the steward, and that
such consultations were »protected activity in one of its
purest forms.™ The Board concluéed”that-tbuallgw the
enployer to compel disclosure of such information under
threat of discipline menifestly restrained employees in
their willingness to candidly discuss matters with their
. representative. The Bcard added that such employer conduct
czst a chilling effect over =1l emplcyees and stewards who
ceck to communicate with each ctker cver potential grievance
matters and also imhibited stewsaIcs in cbtaining needed
information since +he steward would xmow that, upcn demand
of the employer, he would be recuired to revezl the subject
af his discussions or fzce digciplinary action himself.

-~ {\:
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We concluded that while there were factual differences,
ook Paint is consistent with a finding that the Employer's
threat to the steward in the instant case violated the act,
Thus, while Cook Paint involved employer attempts to =
discover the contents of employee communications to a
steward, both cases involve the sensitivity of az steward's
Status vis-3-vis the employees he/che Tepresents. Thus,
like the steward in ook Pzipt, the steward. herein was not
involved in the misconduct that was the subject of the . .
meeting or that occurred immediately thereafter, was Present
solely because of her status as .stewerd, and was compelled
under threat of discharge to provide a written account of ap
event to which there were other witngsses,-making‘her
version merely cumulative. If an Employer were permitted to
threaten stewards with discipline for failing to cocperate
in emplover investigations in Circumstances such zs these,
it would place a steward in a positicn of sharp conflict of
interests, having to choose between,protectigg his job and
rroviding effective and strenucus representation to the
employee he was chosen to represent.

Accordingly, we zuthorized the issuance of an
eppropriate Section 8(a) (1) complaint.




FRAFT LETTER TO POSTAL INSPECTOR WHO IS DEMANDING
- TESTIMONY FROM STEWARDS gt e e

Dear inspe ctor :

T zm writing ip response to your request that I provide you a
formal statement ¢ofcerning the acticns of grievant

, who is the subject of a removel scticn by the United
Stares Postal Service. Because the information you are seeking was
cbtaired by me in the course of the performance of my duties as a
Tmicn steward, I consulted a National Officer of the American
postzl Workers Unicm, AFL-CIO comcerning my responsibilities. I
Lave cince been advised by them, and by the Naticnal Unicn‘s
Generzl Counsel’s Office, that I may not lzwfully be asked to
disclose informztion obtazined by me in +he course of my performance
of my duties as & cteward. Under decisions of the Naticnal Labox
relaticns Board, particularly Cock Paint & Varnish Co., '258 HIRE
1230 {1%81), stewards may not lzwfully be zasked by employers to
cive testimony sgainst individuals based vpen information obtained
by stewards in the performance of their Guties =S stewards.
Accordingly, I respectfully refuse to provide you the evidence you
zre seeking acainst grievant -

For veur informzticn, I am enclosing with my letter a recent
excerpt fIrom the Repcrt of the CGemeral Cournsel of the National
T.abor Relaticne Beard. As you will see, pages S through 11 of that
Report discuss these principles. The case commented upon by the
cemeral Counsel is ome in whichk a grievent allegediy uttered
threats against the plant mansger in the presence of a stewaxrd who
was sssisting the grievaent o©On proposed discipline for other
rezsons. The General Counsel found it unlawful for the employer to
reguest a statement Ircm the stewerd abcout the alleged threats.

Oon the bzsis of this information, I hope You will agzree that
it would be irapproprizte for me to provide you a statement in this
matier.

Sincersly,




Weingarien

The Zvpreme Coun's decision in
Weinganen gives employees the right
1o union representation when 2 man-
SREMET represemtative antempts 1o
‘ommence zn investigatory interview.

The fundzmental distinction berween
the 1wo categories of rights is that
Mirenda is primarily ap exclosionary
rule. Failure 10 abide by this rule is
grounds for excluding evidence im 2
subsequem ariminal proceeding.

Weingznen rights. by contrast. exisg
without regard 10 whether there is a
subsequent proceecding of any sort.

Further. Miranda vindicates the right
of a defendami nor 10 incriminare
himseltf,

Weinganen exists not so much to
prevent se-incrimination, but 10 allow
- the union 1o represent the employee in
any decision-or procedure which might
impact on the terms and conditions of
empioyment.

The Weinganen case sets forth the
Union’s right to represent emplcyees in
invesiigatory. interviews. h allows em-
plovees the right of pre-imerview coge
sultation and the right 10 make reguests
of the union representaive for clarifica-
Hon or information dwring the interview.
Postal Inspeciors imerviewing employ-
€es are not obligated w bargain or
distuss the issues with the onion
‘epresentative. However, # the employ.
=e’s rights under Weingarien are
Ienied. neo information gathered during
he Interview can be vsed as the basic of
ny disciplinary acion.

Weingarien rights attach 10 any
ierview which the employee reason-
bly believes may resul in disciplinary
ction. The employee must assert the

ght for union representation. If he/she

silent the employer is allowed 1o
rocee with the interview without &

THE WEINGARTEN RIGHTS

union representative present. In the
event that mo representative is avail
zble. under mest curcumsiances, the
emplover is allowed 10 proceed with the
interview, ;

Once 2n emplovee does make a
request for union represemiation. the
employer is permined one of the three
oprions:

The employer may:

1. Grant the request

2. Discontinue the interview

3. Offer the employee the chojce
berween continuing the inmterview une
accompanied by a union representative
or having no interview at afi. ;

Under no circomstances may the
employer continue the interview withdat
granting the employee unjon repre-
sentation, unless the employee volup-
tarily agrees to remahr unrepresented
after baving been presented with the
eoptions set forth above,

While 2n employee may at first refuse
1o reguest Weingarten rights, he or she
may reassert them at any stzge of the
interview. Any 1ime the employer
asserts Weingarien rights, the cme
plover must presemt the options set
forth above and abide by the employee's
choice, )

If such request for union repre-
senlation is granted, the emplovee most
proceed with the interview. '

There have been limitations placed on
Weingarten rights since the case was
decided. An employec's right to vnion
representation does not extend to the
represeniative of his or her choice.

The right relztes 10 investigatory
interviews—that is. interviews arranged
to clicit facts which may form the basis
for discipline. Ng Weingarten righs
stiach 10 2 meeting calied for thar
purpose of merely announcing a dis.
ciplinary measure that the employer has
zlreedy decided tw ixke. Weingarten
tights mzy. however, zttach to so-czlled

Teounselling™ interviews if during the
course of such discussion. the emplover
gathers informarion which may become
the prounds for later discipline.

Members should be aware thar mere
satisfaciion of an employee's Mirznda
rights does not satisfy Weingarien
rights in those instances where informa-.
tion derived from a criminal invest.
gation is used 1o support disciplinary
action. :

Significantly, the activities of sie.
»2rds or vnion representarives while
representing employees in investigative
interviews are also protected under the
Att apainst imerference or threats of
reprisal. No vnion representative can be
disciplined for. responding 10 an em.
Ployee reguest under Weingarien,

In reviewing Weingarien and Mirag-
da. it must be undersicod that
relate to different rights under the law,
Both cases vindicote the right 1o
pre-interview consuhation. Wein Earten,
however, relates. 10 possible adverse
zction  concerning employment, dis.

charge. suspension, cte. Mianda per-
tzins 10 criminal investigations and
proceedings,

An employer is only obligated 1o
inform the emplover of the Weinginen
rights upon reguest.

The subject of a2 criminal ipvest).
gzlion must be Informed of his/her
Miranda rights regardless of whether
they arc asserted, prior to the initia-
tion of an interview with a prospective
defendant,




CONSOLIDATION COAL COMPANY, ROBINSON RUN MINE NO. 95 ond
UNi FED MINE WORKERS OF AMERICA. DIS TRICT 31

ST

Case 6-CA-23631
NATIONAL LARCR RELATIONS BOARD

507 NUL.R.B. 976; 1592 NLRBLEXIS 7 140 LR.R.M. 1248
15672-93 NLRE Dec. (CCH}P%”,SSO;:{J? WNLRE Wo. 152

June 25, 1992

CORE TERMS: interview, investigetory, discipline, notice, recommended, pested, adminisative law, commingemen,
readily available, remedial order, desist, cease, National Labor Relations Act, unfair labor practice, labor organization,
rights guaranteed, resreining, g erievance, modified, defaced, admits, cease- and-desist, credibility, conclusions of law,

engeged in commerce, 2 ffirmetive action, anached notice, times material, entire record, coal

[**1] .

DECISION AND ORDER

By James M. Stephens, Chaimman; Dennis M. Devaney, Member; Clifford R. Oviatt, Jr., Member
OFLNION:

[*976] On Jenuary 17, 1592, Adminisorative Law Judge Martin J. Linsky issued the ettached decision. The
: Qespsncan’ #led exceptions and & supporting brief, and the General Couvnsel filed an answering brief.

The Naticnal Labor Relations Board has delegeted its suthority in this proceeding 1o 2 three- member panel.
The Board has considered the decision an :5 the record in g*s:_ht of the exceptions end briefs and has decided 1o affirm
the judge's rulings, findings, nl end conciusions znd 10 zdopt the recommended Order 25 modified. n2

al The Re:pcrde.;l has excepled to some of the judge's crecibility findings. The Board's establ ished policy is not 1o
overnule an sdminjsretive law judge's credinility reseh stions anless the clear preponderance of all the relevant evidence
convinces us that they ere incorrect, Srondard Dry Wall Products, 91 NLRB 344 (1050), enfd. 188 F.2d 362 (3d Cir.
1951). We have carefully sxamnined e recard and Tind no basis for reversing the findings.
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The Netional Lzbor Relations Bozrd adopts the recommended Order of the zdministrative law judge 2s modified
belew and orders that the Respondent, Consclidotion Coal Company, Robinson Run Mine No. ¢3, Shinnston, West
Virginia, its officers, zeents futcessors, end essigns, shall take the sction set forth in the Order ns modified,

= ’ 3 Eg t) ¥ = ;

R £ T R S

b Substitute the follewing for paregraph (b,

(oS

(b} In any like or related manner inter ering with, restraining, or coercing employees in the exercise of the rights
guaranieed them by Section 7 of the Act”

2. Substitute the znached notice for that of the adminisrative law judge.
ALJ: MARTIN J. LINSKY
ALLDECISION:

{*978] DECISION

Stztement of the Case

MARTIN 1 LINSKY, Administrative Law Judge: On June 12, 1991 znd July 24, 1991 United Mine Workers of
Arnerica, District 31, Herein the Union, filed 2 charge and first amended charge, respectively, zgainst Consolidation
Cozl Compeny, herein Respondent. '

On July 24, 1991, the National Labor Relations Board, by the Acting Regicnal Director for Region 6, issued a /%
Cemplaint, which was later amended, which alleges that Respendent violzted Section 8(a)(1) of the Netional Laber
Relations Act, herein the Act, when it denied [**3] the request of s emplovee Robert Knisely 1o be Tepresented by
United Mine Workers of America, District 51 Beard Member Carlo Tarley at an investigatory interview which could
have resulted in the discipline of Robert Knisely.

Respondent filed an Answer in which it denies it viclated the Act in any way.

[*977] A hearing was keld before me in Fairmont, West Virginia, on September 19, 199}, a3

13 Cn this tzme day a hearing was held before me involving the same Respendent end Charging Party, ie.,
Consolidztion Coal Company, 6-CA-23393. No party 1 the litigation moved 1o consolidere the tWo cases,

I find that Respondent did violate the Act zs zlleged in the Complaint.

Upen the entire record in this cese, 10 include post-hearing briefs submited by the General Counsel and Respondent,
and upon my cbservation of the demezror of the wimesses, I mzke the following:

Findings of Fact

L Jurisdicrion

mining 2nd nonretail sale of coal,

i3>
L3




Respondent =dmits. and 1 find, that it is now. and has been aralt times materinl herein, an emiplover engoged in
commerce within the meaning of Section 2(2). {&) and {7) of the Act.

11. The Lzbor Crganization Involved

Respondent adrmits, and | find. that the United Mine Workers of America, Diswict 31, is now, and hos been at all
times material herein, 2 lobor orgenization within the meaning of Section 2(3) of the Act

111, The Alleged Unfair Labor Practice

On Wednesday, June 3, 1991, Robert Knisely, a motorman, and Charles Ciencwskil his co-worker, both of whom are
emplovees of Respendent and represented by the Union were invelved in an incident at work which included a
derailment,

On Saturday, June §, 1991, Robert Knisely was informed that he was to meet at Spm on June 10, 1991, 2t the start of,
his shift, with Thoomas "Pete” Simpson, the general superintendent of Robingon Run Mine No, 95, Knisely was wld
that the meeting with Simpson could result in his being disciplined and the discipline [**35] might include his
discharge.

Knisely called Nelson Starcher, the President of UMW Local 1201, Starcher told Krisely that he (Starcher) would be
out of town on June 10, 1991 and had asked Carlo Tarley fom Diswict 31 10 1zke care of maners in his absence.

The Union signetory to the collective bargaining zereemént under which Knisely worked was the Internztional Union
UMW, The Imernaticnal's District 31 helped police collective bargaining egreements within its jurisdiction. District 31
was broken down into two sections. The section under Executive Beard Member Carlo Terley handled Local 1301
UMW, which was Knisely’s Local.

On Monday mormning Kaisely went to District 31's heedquarters to see Tarley znd rold Tarley that he wanted Tarley to
represent him at the investigatory interview at jpm that ahernoon. Tarley zgreed 1o represent Kpisely.

Later that Monday Knisely appeared at the mine. Also present were two men from District 31, Le., Carlo Tarley, who
Knisely wanted 1o represent him at the investigatory interview with Thomas "Peie” Simpson, and Gary Jordan. Also
present were 3 newly elecied members of the mine commitee, W. T. Hockenberry, Sam Marra, and Jim Parker.  [**6]
Hockenberry, Marra, end Perker all work at Rebinsen Run Mine No. 05 but none had ever represented an emplovee at
zn investizztory interview. Carlo Tarley himself had worked a1 Rebinson Run Mine No. 95 for 20 years or until June
1629 when he became an Executive Board Member of Dismict 31, Tarley was officially in o leave of sbsence status
from his job st Robinsen Run Mine No. 95,

I credit Knisely that prioe 1o Knisely's interview with Simpson that when Simpson said that Knigely would be allowed
only one representative atthe interview that Knisely seid to Simpsoen that Tarley would be his representative and
Simpsen s3id no. ‘




that he wented Tarley to represent him Simpson denied Knisely the representative of his choice. Simpson restified that
Krisely did not specifically request Tertey. | don't credit Simpson on this point. But even Simpson admits that Tarley,
in Simpson and Knisely's presence, ergued that he had & right 1o be present at the interview. No reasonable peisﬁﬁ cculd
conclude that Simpson did not know that Knisely wanted Tailev to represent him at the investicatory Trtérufew

Simpson 1old Knisely that he had w0 appesr at the Spm investigatory interview and if he wanted representation it had

,
1o be one of the three mine commineemen. As noted all three of the mine commineemen were inexperienced in N
handliing investigetory interviews whereas Tarley was highly experienced. Fercing Knisely 1o chose one of the 3 mine’

[**8] commirteemen and denying his request for Carlo Tarley as his representative was the functionak equivalent c}f\éf

forcing a defendant to select as his counsel a young lawyer who had never tried a case before over the late great rial <
tawyer Edward Bennen Williams when both.were present and ready to represent the defendant. [t was obvious why
Knisely weuld want Tarlev and Tarley was present and ready to represent him. No delay whatsoever would be
oceasioned by lening Knisely have Tarley as his representative.

Suffice it to say Simpson required that Knisely pick as his representative one of the three mine commitieemen
present. [*978] Since he could ot have Tarley, Knisely selecied W. H. Hockenberry 1o represent him. Hockenberry
represented Knisely at the investigatory interview and he also represented Knisely's co-worker, Charles Cienowski,
Meither Knisely nor Cienowski received any d!tczp ine. This, of course, is no defense 1o the zliegation that Respondent
violzted the Act in denying Knisely his choice of representative. Nor, of course, Is it any defense 10 an alleged unlawfu
denial of choice of representative that the employee, like Knisely, is a college graduate, has himself represented [**9]
at least one fellow employee at an investigatory interview, and is a member or former member of the mine comminee
and szfety commintee. 1 note that lawyers, even very talented ones, hire the best lawyers they can get if faced with Jegal -
problems.

In NLRB v. Weingarten, 420 U.S. 251 (1975}, the Supreme Court approved the Board's view that Section 7 of the Act
gives zn employee the right to demend unjon representation at investigatory interviews which the employee rezsonably
believes could result in discipline. Respondent stipulated in the instant case that the investigatory interview that Knisely
was to have with Simpson could have resulted in Kaisely's being disciplined end possibly even discharged. 1find asa
metier of fact that Knisely requested Tarley 1o be his representative and expressed that desire to Respondent.
Respondent did not cancel the investigztory interview but went forward with it. Respondent's refusal 1o let Tarley, who
was present, represent Knisely at the investigetory interview was z viciztion of Section 8(aX1) of the Act. See, GHR
Ernergy Corp., 294 NLRE No. 72 {June 13, 1989), where z similar violation was found, f.e., it was a vielstion of [**10]
the Actto deny an employee his choice of representative, who in that czse was from the International Union and

present, and force the employee to proceed with ancther representative.

In the instent cese it would not have been a violation of the Act if Respondent denied Knisely's request fer%
representation by Tarley if Terley was not present znd to grant the request would force 2 postponment of the’
investigztory interview, See, Coca - Cola Boriling Co, 227 NLRB 1276 (i 9??) But in the instant case as in GHR
Frergy Corp, supra, the requested representative was present and réady 10 go forward. Hence Respondent violsted
Section 8{e¥1) of the Act.

jal order in this case. The Board in Hickmotr Foods, 242 NLRB 1357
requiring a Respondent to cease end desist from "in any cther manner”
se af their Section 7 rights sather than the narrow "in this or any like
rztions where & Respondent is showy Hy&: oclivity 1o viclate 1o Act
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evidence at the hearing reflects that Respondent is the second largest producer of coal in the United Stazes, opersies
some I3 unicnized mines in 7 siztes, and employs some 10,500 pecple.

nd See the following Boord coses where Respondent was found to have viglated the Act 255 NLRE 789 {1880): 256
NLRB 541 (1987); 260 NLRE 466 (1982); 263 NLRB 1306 {1282), and 266 NLRE 670 {1 583).

Conclusions of Law

t. Respondentis an Employer engaged in commerce ond I operztions ffecting commerce within the meaning of
Section 2{2}, [**12] {8)and (7) of the AcL

2. District 31, United Mine Workers of America, is a labor organization within the meaning of Section 2(35) of the
Act

3. Respondent viiclated Section 8(a}(1) of the Act when it denied the request of its employee Rebert Knisely o be@
represented by United Mine Workers of America, District 31 Board Member Carlo Tarley at an investigatory interview
which could have resulted in the discipline of Rebert Knisely.

The Remedy

Having found that Respondent has engaged in this unfzir labor practice it is recommended that the Respondent be
ordered 10 cease and desist therefrom and to ake the affirmative action described below which is designed to effecrvate
the policies of the Act ’

Upen the foregoing findings of fact and conclusions of Iaw, upon the entire record, and pursuznt 1o Section 10(c) of
the Act, T hereby issue the following recommended: '

CRDER ns

n5 If no exceptions zre filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the findings,
conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the Beard and 2l
- ebjections 1o them shall be deemed waived for all purpeses,

Respondent, Conselidetion [**13} Coal Company, its officers, agents, successors, znd assigns shall:
1. Cease and desist from:
{z) Denying the requests of s employees for representation by District 31 Boerd Members at investigatory intervie
\'g i'; ~ - -
which could resolt in their diccipline if the Diswict 31 Board Member requested is readily available to provide such

represesniation.

{b) In any other meanner, inte ees in the exercise of the rights

guaranteed to them in Section 7 of the Act.

lowing effirmative action necessary to effectuste the policies of the Acu

ernbers if readily avaiicble at

recior for ?af‘éﬂ




posied. Reescnable steps shall be taken by the Respondent 10 ensure that the notices are not altered. defaced, or covered
by any cther maserial.

n6 if this Order is enforced by a judgement of the United States Court of Appeals, the words in the notice: reading
"?OS'?EB BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD" shall read "POSTED PURSUANT TO
A JUDGMENT OF THE UNITED STATES COURT OF APPEALS ENFORCING AN ORDER QOF THE NATIONAL
LABOR RELATIONS BOARD.”

{c) Notify the Regional Director for Region 6 in writing within 20 days from the date of this Order what steps the
Respondent has wken to comply therewith,

Januvary 17, 1992

i*976contd]

{EDITOR'S NOTE: THE PAGE NUMEERS OF THIS DOCUMENT MAY AFPEAR TOBE QUT OF SEQUENCE;
HOWEVER, THIS PAGINATION ACCURATELY REFLECTS THE PAGINATION OF THE ORIGINAL
PUBLISHED DOGCUMENTS.]

APPENDIX
NOTICE TO EMPLOYEES
Posted by Order of the
Mational Labor Relations Board
An Agency of the United Stztes Government

The Natienal Labor Relations Board has found that we violzted the National Labor Relations Act and has ordered us
to post and zbide by this notice.

WE WILL NOT deny the request of cur emplovees for representation by Distict 31 beard members at investigatory
interviews which could result in their discipline if the Diswict 31 board member requested is readily avazlable 2

provide such representation,

WE WILLNOT in  [**13] any like or related manner interfere with, restrain, or coerce cur employees in the
exercise of the rights guarenteed 1o them in Section 7 of the National Labor Relations Act

) -~ . e . . . «
WE WILL grant the request of cur employees for representztion by District 31 board members if rezdily available a;{
investizgatory interviews that could reselt in employee discipline. )

CONSOLIDATION COAL COMFEANY

{Empiover)

Daied By

znd must not be eltered, defzeed, or
ice or col ";pm ice with 118 provisions may be directed
Burgh, Pennsvlvania 132224173, Telephone 412-844-




Miranda . _

The Miranda decision grew out of a
criminal case where the following
question was decided:

Can a law enforcemen officer inter-
view a citizen and use the result of the
interview against him ‘m a2 criminal
prosecution - without providing the per-
son with S

(a) The opportunity to remain silent

{b} The opportunity to consuit with
counse} and

(¢} Informing him of the rights of a
and b

These rights are articulated in the
following siatement. which must be
given 10 any subject of a criminal
investigation:

Before you are asked any question
vou must understand your rights. You
have a right 1o remain silent. Anything
you say can be nsed against you in
court. You have the right to talk to a
lawyer for advice before we ask you any
questions and to have him with you
during questioning. If you cannot afford

a lawyer, one will be appointed for you

before any questioning. if you wish. If
vou decide to answer queslions now,
without a lawyer present, you will siill
have the right to siop apswering at any
time until you talk 1o a lawyer.

Failure to give the above warning,
and rights set forth in the warning,
renders inzdmissable any information
gathered through or as the result of
such interview. The evidence is con-
sidered ““tainted.”

The Postal Inspeciion Service is a
criminzal investigatory unit and employ-
ces subjected to criminal investigations
conducted by Postal Inspeciors  are
entitled to Miranda nghts.
employee interviewed 1s 1o prosecuted.

[l

if the

THE MIRANDA RIGHTS

However, there are guestions as to
whether failure by the Inspection Ser-
vice to give Miranda warning is grounds
for excluding evidence inm "2 non-

criminal proceeding. such as an arbirra-
tion or Labor Board hearing. The Labor
Board and most arbitrators have side-
stepped the issue. '

The rationale of the Miranda de-
cision. according to the Supreme Court,
is that “*a lone individual is subjected 10
unfzair pressures when he is compelled,
without being given the right to
informed assistance, to submit to an
interview about alleged shortcomings
with trained interrogators empowered
to cause him to suffer adverse con-
sequences.””  Accordingly. Miranda
rights exists only after 2 person has
been taken into custody or otherwise
deprived of his freedom of action in any
significant way or where special cir-
cumstances exist which render the law
enforcement official’s behavior such as
to overbear the person’s will to resist
and bring about a confession not freely
self-determined. Stewards consulted by
empleyees under investigation for
suspected criminal activity should ad-
vise such employees 1o invoke their
right 1o remain silent until they have
received advice from Jegal counsel.

Notably, under Miranda. an indi-
vidual being interrogated by the Postal
inspection Service or other law en-
forcement agents may terminate their
participation in the interview at any
time. even when the interview is
attended by the counsel when he/she -
reguested. '

Miranda rights do not extend to
inguiries conducted by supervisors in
regard 1o unacceptable behavior. at-
tendance, deficiencies or job perfor-
mance or other sctions which are not
grounds for criminal penaliies.




UNITED STATES POSTAL INSPECTION SERVICE |
WARNING AND WAIVER OF RIGHTS

Place: BReiiouds il  Po

Date Wﬁme' B

WARNING

BEFORE YOU ARE ASKED ANY QUESTIONS, YOU KMUST UNDERSTAND YOUR
RIGHTS.

¢ You have aright to remain silent,

¢ Anyhing you say can be used against you Incourt,

* You hove the right 1o talk 1o 0 fawyer for advice belor
Bons and to have him with you during qugstioning, .

¢ llyoucannot afferd 2 lawyer, one will be sppointed for you before any ques-
tlonlng if you wish, A

¢ Hlysudecide to answer questions now withoul a lawyer present, you will stilt

have the right to slop answiering at any lime, You olso have the right {o stop
answering st any ime untilyou 12tk In lawyer.

e we 2sk you any gues.

{late] {Tixze)

WAIVER =~ Testwe)

Thave read this statement of my rights (This statement of my rights has heenreadlo -
mea)} and Yunderstand what my rights are. lam willing 1o discuss subjecis presented .
and answer questions. | do not want a lawyer ot this time. lunderstand and know what
lam dolng. No promiscs or thrests have beeri made to me and no pressure or coere
clon of any kind has been used against me. :

{(S/gnature}
{Time} {(Date)

?mncssndby:;@yw%({% .
A >
me-__’\'\ll&gz"(@'-*“{l—tc 5
Witnessed by:‘é!@ad

Title: Q?ﬂf{j «Q‘»téf‘m% -
S e T g
o b .
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Confidential Fisld Manual Memoranduns )

(Pox transmittzl of cooplete Investigotive Memorsndums in coses in which
the Pestmaster or other aépinistyative official s regquested teo Inform
you of the sction taken,) (See IV-<-8.12 and 2.14)

OUR REP: DATE:

SUBJECT: {Home of employee, title, and place of employment)

TO: Mr, (Postmaster, Ingtallation Head or District Menager/Postraster)
(Address) i

i

Earevith 38 sn Investigotive Hemorandum (&nd axhibitx) relating te the
conduct of {Srkiect) . The inforcardcs i subzitted for your
considerntion and decisicn os to whether disciplinary actiom is werranted,

¥Plesse advise me, in writing, of your decisdion in this matter. If you decide
to initiete cisciplinary sction plesse furnisk me & copy of the Jester to the
expleyee snd your f£inal decision letter. Additionally, if your oxrigina)
decision is subeequently modified In exy way &8 the vesulr of & grisvence,
sppeal or arbitretion proceeding, please advise me of the final results of
the acticon taken.

Postsl Inspector

Eoclosure: Investipative Memozandum

fprid 1977




Rights Before Postal Inspectors
¥ questioned by & U.8. Postial Inspecior, even # vou believe you
arg not guilty o?any wiong doiné,spg is suggestege that y::m: e
s Remsin calm;
» Conrectly identify yourself;

s Do not physically resist an arrest or & search of your per-
son of piopeity,;

s Resd sloud to the Fosts! inspector(s) the ststement on the

reverse side of this card

« Remain silent until you have consulted with your APWU
representative or attorney, as sppropriste, -

This ¥s not compleir legal advice. Always consult with s lawyer,

ﬁaa;

Statement

1 request the presence of my APWU representstive. flam a
syspect in & criminal mater, please so sdvise me, Hso, I wish
to contact my stomey.

His/Her name is
Telephone number

H 1 am under zrrest, 1 request you 1o 50 advise me and to inform
rne of the reason of reasons,

- ldo not consent o & sesrchofm rSOn Of pio . ¥ vou
have & search warmant, | request ig ge Hat th;i)s *:zprg:? e

I do not waive eny of my rights, including my right to remain si-
lert. [will not sign & waswr«o&—rig‘m form. nor admit or deny
any sllegation, nor meke any witien of oial statement untess
my sttorney is personally present end so advises me,

;Mi.#’i‘

LR o:

St
Lo
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4.

Important Questions and Answers

When should I request a union representative or shop steward?

You should request a union representative or shop steward as soon as an
individual identifies himself or herself as a postal inspector and advise you

they would like to ask you questions. This also applies when a window clerk |

stamp stock is counted by a postal inspector and the clerk suspects that he or
she could become the subject of an investigation. '

Are postal inspectors required to advise employees that they are entitled to
have a union steward or representative present during an interrogation?

No, postal inspectors are not required to inform the employee of his or her
rightto have a union steward or representative present during an mterrogation.
The responsibility rests with the employee to know specifically what their
nights are. :

Whatis the employee rights during an interrogation by the Postal Inspection
Service, when he or she may be the subject of a criminal investigation?

If aunion steward or representative believes the employee may be the subject
of a criminal investigation, they should advise the employee to remain silent
and to consult with an attorney. Furthermore, they should advise the postal
inspectors that the employee intends to seck legal counsel and will cooperate
with the investigation pending advice from their attorney.

The union steward or representative should remember that if enough evidence
has already been gathered to establish criminal culpability, the postal
inspectors will advise the employee of their Miranda Rights under the law.

What is a PS Form 1067 and if requested, should the employvee sign this
form?

The PS Form 1067 isthe United States Postal Inspection Service Wamning and
Waiver of Rights. Itis commonly referred to as the Miranda warning, The
cmployeeis asked to sign a waiver of their rights prior to being questioned by
the postal inspectors. Under no circumstances should an emplovee sign
this form until they have engaged legal counsel.



5. Arecraftemployees who are temporarily assigned to management positions

covered by the provisions of the Collective Bargaining Agreement with
respect to union representation during an interrogation by-the Postal
Inspection Service?

Yes, an employee on a temporary assignment, to a management position, has
all the rights applicable to his or her regular bid position under the Collective
Bargaining Agreement.

What is an Investigative Memorandum?

After the completion of an investigation by the Postal Inspection Service,
criminal or otherwise, an investigative memorandum is furnished to local
management. It serves as an official record of the inspectors’ findings and
supplies evidence which may be used against an employee and in support of
charges that may be issued by the postmaster or other management officials.

Arethere any situations in which an employee sheuld agree to a polygraph
test?

In accordance with the Collective Bargaining Agreement, Article 17, Section
3, “all polygraph tests will continue to be on a voluntary basis.” Employees
should never voluntarily submit to a polygraph examination until he or
she obtains the advice of legal counsel.

Whatis therole of a union steward or representative during an investigative
interview?

The union steward or representative should not play the role of a pa;sive
observer during an investigative interview. The inspection service normally
uses intimidating tactics, to reduce the effectiveness of the union steward or
representative. Consult with the employee prior to the interview and advise
him or her not to become intimidated.

Although the union steward or representative has every rightto take an active
part on behalf of the employee being interviewed, he or she should not
become argumentative or engage in legal discussions with the inspection
service. Ifthe situation becomes entangled in interpretations of law or in legal
opinions, the best advice 1o give the employee is to seek legal counsel,




9. Are all postal service employees required to cooperate in postal
investigations?

Yes, all employees are required to cooperate during an investigation by the
Postal Inspection Service. However, if an employee has been arrested for a
violationh of criminal law, or is a suspect in the investigation, the postal
inspectors must inform the employee of his or her constitutional rights against
self-incrimination.

He or she is entitled to remain silent and refuse to answer questions without
his/her attorney present. This waming is based upon the United States
Supreme Court decision of Miranda V. Arizona, 384 U.S. 436, which requires
all law enforcement officers to advise persons under investigation of their
constitutional rights.

10. Can an employee request the presence of both a unien steward and an
attorpey during an interrogation by the Postal Inspection Service?

Yes, the employee can request the presence of both a union steward and an
attorney during an interrogation by the Postal Inspection Service.

11. Are postal inspectors authorized to issue letters of charges or recommend
disciplinary action against an employee?

No, postal inspectors are not authorized to issue letters of charges, recommend

- disciplinary actions, or give opinions to management officials with respect to
the type of disciplinary action to take. The role of the postal inspector is to
simply report the facts obtained during the investigation.

12. Isanemplovee required to make a written statement when requested by the
Postal Inspection Service?

No, neither the law nor the Collective Bargaining Agreement mandates the
employee to give a wnitten statement to the Postal Inspection Service when
requested.

Any statement, either written or recorded, 15 voluntary. The emplovee
should be advised to consult with an attorney prior to giving a written or
oral statement.




A Synopsis of Arbitration Awards on
Inspector’s Investigative Memorandums

NTESI R ey B9 by e

Case # A90C-1A-D 95013357: Arbitrator George R. Shea, Jr.

“Arbitrators on the parties arbitration panel, including this Arbitrator, have held that
the Service may properly rely on the investi gatory expertise of the Inspection Service
to conduct an investigation within the Inspection Service’s specialization. The
Arbitrator determines that the investi gation of prior criminal proceedings, as part of
abackground check ofan employee’s employment application, is within that expertise
and specialization. However, the service, and not the Inspection Service, has the
contractually responsibility to make the employment decision to impose discipline on
an employee of the Postal Service and to determine the nature and severity of that
discipline. Similarly, the service, as the disciplinary authority, has the responsibility
of conducting the disciplinary process in accordance with the requirements of the
Agreement and the just cause standard, including providing the disciplined employee
with an opportunity ofa pre -discipline interview with the person making the decision
to discipline.”

Case # 37C-3D-D 38401: Arbitrator Charlotte Gold

“Any Supervisor who relies solely on the findings of the Inspection Service does so
at his or her own peril. Postal Management has the responsibility of conducting a full
investigation of any actions that may result in the assessment of discipline. An IS
report is just one element of factor that must be weighted and it cannot be presumed
to be accurate or true without independent analysis. Such an mvestigation should
include an interview with the employee who is to be charged, to obtain and weigh his
or herside of the story. In this instance, Postal Management made no effort to speak
with the Grievant until discipline was already accessed.

There is an extensive body of arbitral decisions in the Postal Service that adopts the
position that reliance solely on the Inspection Service’s Memorandum is a violation
of the just cause principle. JTust cause for discipline is a basic requirement of the
National Agreement and Arbitrators have found that the failure to abide by this
important principle constitutes grounds for overturning discipline. Itis essential that
subsequent decisions on Investigative Memorandums end orse this concept so that the
parties come to learn what is expected of them and there is predictability in arbitral
decision making.”




Cases # C7C-4L-D 30219 and C7C-4L-D 31295: Arbitrator Charles E. Krider‘/

“The Postal Service contends that the grievant in this case was adequately interviewed -

by the Postal Inspector and that an additional interview by the supervisor is not
required. I disagree. The supervisor may obviously rely on the Investigative
Memorandum prepared by a Postal Inspector, including any statement signed by the

employee. But the supervisot has a different role than that of a Postal Inspector. The

supervisor must be satisfied that all appropriate questions have been asked and the
employee has been given a full opportunity to present his side. The supervisor must
also be satisfied the Investigative Memorandum accurately relates the events from the
employee’s perspective. The Postal Inspector has no responsibility for determining
just cause and there is no assurance that an Inspector will conduct a full interview that
provides a basis for a just cause termination.”

Case # SOC-3E-D 7907: Arbitrator George V. Eyraizd,_ Jr.

“The Union complains that the Service did not fully investigate the matter; that they
based their actions entirely on the investigative memo of the inspection service which
was violative of due process. This appears to be good argument. The evidence shows
that Grievant was not interviewed by Management prior to the institution of the
indefinite suspension. It is no answer that they could not recreate the facts.
Management can never recreate the facts. Grievant should have been mterviewed
priorto receipt of the indefinite suspension. Management failed to show areasonable
and adequate attempt to interview Grievant.”

Cases # S4C-3S-D 53003 and S4C-3S-D 53002: Arbitrator Erpest E. Marlatt

“Ope must ask this embarrassing question: who is causing the United States Postal
Service the greater harm, the window clerk who steals forty cents every tirne she takes
in a parcel, or the Labor Relations Representative who knowingly allows a supervisor
to fire an employee without going through the formality of the mandatory
predisciplinary interview, thus incurring thousands of dollars in liability for back pay
due 1o the procedurally defective disciplinary action?

Tt i< clear fom these decisions that an investigation of a possible violation of Postal
laws and regulations by the Inspection Service is not in any way an acceptable
substitute for the immediate supervisor’s own inquiry into the equitics of the case. To
a Postal Inspector, an employee with thirty years service and a dozen superior
performance awards who steals a 22 cents stamp is simply a thief who has
misappropriated Postal property. Itisentirely proper for the Inspecioriolook atitthis
YWAY,




But the supervisor in deciding whether to take comrective disciplinary action must
consider not only the offense but also all miti gating and extenuating circumstances and
the likelihood that the employee can be rehabilitated info a productive andtrustworthy
member of the Postal team. Tt may be true that some supervisors lack the experience
and mature judgement to reach a just and fair decision as to what should be done, but
this fact does not mean that the supervisor may abdicate his or her own responsibility
and pass the buck to the Inspection Service.” g




All disciplinary action must meet the “test for just cause” as defined in Article 16,
Section 1. The steward should always investigate the grievance, collect the facts
involved in the case, and ask the six success questions: - ' :

*« Who?
*» What?
+ When?
+ Where?
+ Why?
« How?

The steward should always follow these rules:

» Rule 1: Be well prepared

« Rule 2: Keep a cool head

+ Rule 3: Confer with the grievant

« Rule 4: Request assistance if needed

+ Rule 5: Refuse to be intimidated by the Postal Inspector Service

In closing, remember that the burden of proof falls upon management to support all
charges. Ifthe steward follows the guidelines outlined in this book, the Unicn will
have met its obligations under the duty of fair representation.




