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INDEX.... ettt en s 26
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ALJ... Administrative Law Judge (formerty Hearing Officer)

FERPA...... Family Education Rights and Privacy Act, 1974
HO e Hearing Officer
NLBB .. National Labor Relations Board
PERA ..oveeeeeeereeeeerennenennn. PUDlIC Employment Relations Act

(effective July 1, 1974.)
PERB ..o Public Employment Relations Board

lowa Public Employment Relations Board
507 10th Street

Des Moines, lowa 50309

Phone: 515/281-4414

lowa Division of Labor
1000 East Grand

Des Moines, lowa 50319
Phone: 515/281-3606

University of lowa Labor Center
M210 Oakdale Hall

lowa City, lowa 52242

Phone: 319/335-4144
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1. GENERAL ISSUES

1. What part of the faw gives unions the right to get information from
the employer?

Chapter 20 of the lowa Code gives certified empioyee organizations
rights to certain kinds of information held by the employer. Under
Chapter 20, the employer commits a prohibited practice by denying
the union information for purposes of collective bargaining and
grievance handling. The relevant sections of Chapter 20 are:

Section 10.1 It shall be a prohibited practice for any
public employer, public employee or employee organi-
zation to willfully refuse to negotiate in good faith with
respect to the scope of negotiations as defined in
Section 20.9.

Section 10.2 lt shali be a prohibited practice for a public
employer or his designated representative willfully to:
[relevant paragraphs only]

a. Interfere with , resirain or coerce public employees in
the exercise of rights granted by this chapter.

*kk

€. Refuse to negotiate collectively with representatives
of certified employee organizations as required by this
chapter.

_ ﬂUm:ﬁ:mzasﬁmmoooaﬁm:ﬁ:@om&momzo:o_‘vmxo_c-
sive recognition granted by this chapter.

These paragraphs have been interpreted, in a series of cases begin-
ning in 1977, to inciude, as part of the duty to bargain in good faith,
the duty of the employer to supply the bargaining representative,
upon request, with sufficient information to enable it not only to
understand and intelligently discuss issues raised in bargaining, but
also to carry out its statutory obligation to police and mQBS_mﬁm_‘
existing m@ﬂmmamzﬁm and process grievances.

2

)

24. Does fowa’s 1990 Privacy Law affect the union right to get
personnel information on bargaining unit members?

Our employer has argued that under lowa’s new privacy
law, our union has lost all its rights o get information we
need for grievance handling and collective bargaining on
bargaining unit members. The employer says that from
now on, we'll have to get releases on everything we want,
not just educational records. Is this right?

No, this faw (Chapter 91B of the Code) provides rights to the
individual employee (both public and private) to see his or her
personnel file, including (but not limited to) performance evalu-
ations, disciplinary records, and other information concerning
employer-employee relations. (The individual is not, however, given
the right by this lawto see reference letters.) The union does notlose
or gain any rights underthis law, and already had the right to see the
personnel files of bargaining unit employees in order to fulfill its
collective bargaining obligations.

Cases decided under Chapter 20, The lowa Public Employment
Relations Act regarding the duty of the employer to provide informa-
tion for collective bargaining and @1m<m:om handling

............................................................................................................................................... 1

Akron-Westfield Community School District, Hearing Officer’s Deci-
sion, 82 HO 2264 (09/03/82).

Arrowhead Area Education Agency 5, Hearing Cificer’s Decision,
84 HO 2521 (12/31/84).

Greene Community School Ummﬁoﬁ. Hearing Officer’s Decision, 80
HO 1531 (03/13/80). Decision of PERB, 80 PERB 1531 (06/26/80).

Howard-Winneshiek Community School District, Decision of PERB,
85 PERB 2821 and 2981 (10/10/85).

lowa Central Community College, Hearing Officer’s Decision, 80 HO
1499 (02/18/80).

lowa Westemn Community College, Hearing Officer's Decision, 76
HO 702 (11/12/76).
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3. Whatarethe remediesfor emnployerviofations of the duiyio provide
uriions with information?

if our employer denies our union information we need to
bargain, what penalties will be imposed by the PERB?

The employer will be ordered to provide the information, and to
cease and desist from the prohibited practice in future dealings with
the union.

4. Do we always have fo make a wcwnE& request for information?

We bargained our last oosqmmoﬁ in ignorance of some
crucial personnel information which our employer knew

about, but didn't tell us, m_ﬂ:mcmz we obvicusly would
have asked for different language ifwe had known. Under

good faith bargaining, shouldn’t the employer have told

us?
No, says the PERB, not unless you ask. Scoit County Board of
Supervisors, Hearing Officer’s Decision, 87 HO 3321 (12/15/87).

Facts: The Deputy Sheriff's Association negotiated language on pay
step schedules, underthe assumption that certain individuals would
be retiring at certain dates, thus triggering a round of promotions to
vacant slots. When one individual retired early, a member promoted
as a result of his retirement failed to receive the negotiated step
increase and actually ended up with a slight decrease in pay. The
union argued that, had the County informed it of the early retirement,
it would have negotiated the contract so as to assure that the
member would have received the scheduled wage increase he was
denied.

Ruling: Information provided without request. Good faith or bad faith
aside, ruled the Hearing Officer, citing an expert: “An employer’s
duty to supply the bargaining representative with information does
not arise until the union makes a request for a a demand that the
information be furninshed.” (Morris, The Developing Labor Law,
1983.) The employer was not obligated to supply unrequested
information.

22, [s it ever possible to get education information without individual
consent? .

One of our stewards is going to law school and has
prepared an argument that we can get educational records
without signed consent because the grievance procedure
is really a “quasi-judicial” process under the PERA. Is she
right? Do we have the right to obtain educational tran-
scripts without the consent of the individuals involved?

No, says the PERB, affirming a Hearing Officer decision. Greene
Community School District, Hearing Officer’'s Decision, 80 HO 1531
(03/13/80). Decision of PERB, 80 PERB 1531 (06/26/80).

Facts: In preparing the grievant’s promotion denial case for arbitra-
tion, the union requested the personnel file of the successiul candi-
date, which included coliege transcripts and other educational rec-
ords. The School District argued that federal law (FERPA) prevented
the reiease of “any personally identifiable information in education
records” without the consent ofthe individual. The union did not have
the consent of this individual, who in any case may not have been
overly anxious 1o assist a proceeding which might cost him his new
position. The union appealed to the PERB, citing an overriding need
for information obviously relevant to the case. The union argued that
(1)the information sought was subject to judicial discovery under
public law and (2)the grievance procedure to which both parties had
agreed was a substitute for the judicial system.

Ruling: Educatien information without individual consent. The PERB
did not agree with the union’s interesting and sensible argument that
it should have a right to the file of the successful candidate despite the
lack of consent. The PERB admitted that the information “may be of
critical relevance to the just resolution of a grievance” but had no
“further answer” to the parties except for the union to process the
grievance in civil court where a judge would have rights of discovery
and subpoena.
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6. Must the request be specific?

We have asked our employer for information relating to
holiday pay paid over the last few years. The employer
says the request is oo vague and general and won’t give
us anything until we specify “who, when, andwhat”. Isour

employer within the law on this demand?

Probably, given a series of rulings on specificity, most clearly stated
in lowa Central Community College, Hearing Officer’s Decision, 80
HO 1499 & 1588 (02/18/80).

Facts: In preparing for collective bargaining, the Education Associa-
tion representing the coliege faculty requested a copy of a report
issued by a visiting accreditation team. The Association understood
that the team had made certain recommendations regarding the
financial resources of the College, the budgeting process, the
faculty evaluation system, and reorganization of the administrative
structure. Since there was every reason to believe the College would
consider implementation of these recommendations, the union felt
its request was clearly relevant and necessary to its bargaining
preparations. The College ignored the request from the union, while
distributing copies to select locations and individuals. The Associa-
tion filed prohibited practices charges on failure to provide informa-
tion. At the hearing the College argued that the request from the
union was not clear or specific enough as to whether the Education
Association wanted the preliminary report of the visiting team or the
final report of the Accrediting Association.

Ruling: Specificity of request. The union’s letter to the empiloyer,
asking for a copy of the report of “the team that visited the campus
on Feb. 6, 7, and 8th” was adequately specific, ruled the Hearing
Officer. In seeking relevant information, the employee representa-
tive must clearly specify what information it is seeking, and the union
complied. The employer was in violation by withholding the report.

7. Is it a prohibited practice just to stail on meeting information
requests ?

We have made repeated requests for some important in-
formation our union needs. The employer admits we have
the right to it, but keeps stalling. Pretty soon.it will be too
late for us to use. Can we file--and win—a prohibited
practice charge on excessive delay?

‘1

right of the public to examine records; a certified bargaining agent
is not “the public,” and its statutory duty to represent bargaining unit
members “overrides the individual’s right to maintain the privacy of
matters in their personnel fite.”

20. Does FERPA prevent our employer from providing us with such
personne! information as individual employment evaluations?

We want to see evaluations ofteachers who were kept on
staff out of line of seniority in a staff reduction process.
These are bargaining unit members, so we think we have
the right. But the School District says teacher evaluations
are protected confidential records under FERPA and we'll
risk losing federal funds if the records are released to us.
Is the District right on this one?

Probably not, unless the records are educational records, rather
than staff evaluations used for employment purposes, according to
a 1981 case. Lynnville-Sully Community School District, Hearing
Officer’s Decision, 81 HO 1815 (04/30/81).

Facts: The contract stated that decisions on staff reductionwould be
based on “relative skill, ability, competence, and qualification of
current employees” and that in cases-of equality between employ-
ees, “contract renewals will be given to the employee(s) with the
greater seniority.” When a bargaining unit member was laid off on
the grounds that although her skill and ability were equal, her
qualifications were not, the union asked for proof in the form of the
evaluations of all the other teachers in the grievant’s teaching area.
The District refused to provide them, citing the restrictions of the
Federal Family Education Rights and Privacy Act of 1974 (FERPA).
FERPA precludes payment of federal funds to school districts which
release confidential information in the education records of a stu-
dent, unless there is written consent, a court order, or a subpoena.

Ruling: Release of individual employment evaluations--FERPA con-
siderations. The evaluations at issue in this case were employment,
not educational records, ruled the Hearing Officer, and thus the
request came under the FERPA exception for evaluations of indi-
viduals “made and maintained in the normal course of business
which relate exclusively to such person in that person’s capacity as
an employee.” The union had a right to the evaluations to enable it
to carry out its representation and collective bargaining responsibili-
fies.
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Ruling: Reimbursement for copying costs.

>The employer must make information requested for bargaining
available to the Union at a reasonable time and place.

>The union must be given a chance to make a copy of the material.

>The employer may charge a reasonable amount for photocopying,
not to exceed the actual cost. This may not include overhead costs
(lights, electricity, etc.).

>The employer shall inform the union ahead of time of the cost im-
plications of the information request and confirm that the union
wishes to incur them.

>The cost may include clerical labor costs fortime spent _ojoﬁooo._o_\.
ing, but may not include time for assembly of materiat or observation
of the copying process.

>The employer may not discriminate against the union in this
process by, for example, assessing charges other parties are not
required to pay.

>The employer may not charge the union for the time of administra-
tors or others who assemble the information requested.

>The employer may not require pre-payment or on-the-spot pay-
mentfor photocopying information unless normai billing procedures
have proven inadequate.

v._.nm employer is not required to prepare documentation (eg.,
statistical analysis) which is not already in existence. Once the data
becomes available, however, it must be furnished to the union.

>The employer may not bill the union for the costs of preparing data
requested by the union whichthe employer has generated for its own
use during bargaining.

v:mxo.mE when faced with, for example, dilatory or harassing
behavior, the preferred solution:for a party dissatisfied with the
means and costs of providing information is to negotiate.”

8

)

i

¥

>Information for a non-contractually based complaint: Relying on
Section 20.9 (“Negotiations shall also include ... grievance proce-
dures forresolving any questions arising under the agreement”), the
PERB ruled that Chapter 20 does not obligate the employer “to
provide information to a party fo an adjudication in a procedure other

than onethat arises from Chapter20.” Sincethis grievance fellunder

the University’s policy manual and not the contract, the employer
had no duty to provide information.

>Confidentiality of resumes: This issue was not settled in this case,
howeverthe Hearing Officer commentedin herdecision that shewas
“somewhat troubled” by the employer’s claim of confidentiality. The
employer cited no authority to support its claim, and the Hearing
Officer opined that “it may well be that representatives of United
Faculty are entitled to the information requested, as would be any
other citizen, via an appropriate request” pursuant to Chapter 22
(Examination of Public Records).

18. Can the union get transcripts of a grievant’s private Chapter 279
hearing for use in the grievance procedure?

Chapter 279 provides teachers with an alternative forum
for resolving discipline/discharge cases, and the right to
gettranscripts of these private disciplinary hearings. ffan
aggrieved employee chooses to use the grievance proce-
dure rather than a 279 appeal, must the employer provide
the union with a transcript of the private disciplinary
hearing?

Yes, said the PERB in 1977 in Waterloo Community Schoot District,
Hearing Officers Decision 77 HO 921. (03/30/77) and Decision of
PERB, 77 PERB 921 (06/07/77).

Facts: The employee waived his statutory 279 right to be present at
a private hearing where the board of directors discussed his suspen-
sion without pay.

When he was suspended, the employee chose to use the grievance
procedure ratherthan a Chapter 279 appeal route, and the casewent
to arbitration. The union and the grievant requested a transcript of
the hearing. The district denied the request onthe grounds that 279
provisions, which allow affected employees copies of such tran-
scripts, apply only to parties who choose the 279 appeals route, not
the union grievance procedure. The Union asked the PERB for a
ruling on this issue.
, 17
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>Did the claim “can’t afford” amount to a claim of “inability fo pay”™?
Yes, said the Hearing Officer; despite the somewhatambiguous word-
ing, the School District’s claims during bargaining did constitute a
claim of “inability to pay” sufficient to create an obligationto reveal the
detailed information requested by the union.

>Would the provision of private information on budget plans destroy
the employer’s ability to bargain by revealing its final bargaining
position? Perhaps, said the Hearing Officer, following the leading
private sector case NLRB v. Truitt Manufacturing Company (351 U.S.
149, 76 U.S. Supreme Court 753, 1956). That case holds, he noted,
that “aclaim of inability to pay carries with it aspecial burden, a burden
to provide, upon request, proof of its accuracy”, since that claim in
effect marks an endtothe bargaining process. The employer’s refusal
to reveal its proposed budget which in fact did anticipate an increase
in the base wage rate was an effort to conceal a false argument.
“Sham discussions” rather than genuine arguments and honest
claims make good faith bargaining impossible. But this principle of
full disclosure extends only to information based on an “inability to
pay” argument, not to other confidential working papers of the
employer.

>Can the union get the private papers? “...it is well settled that the
alleged confidentiality of relevant economic data needed for informed
bargaining is no defense,” wrote the Hearing Officer. Ifthe employer
could provide the same information in another form, the union has no
right to demand a particular form of information--in this case private
papers. “This information must be provided, however, even if its
derivation lies only in the Superintendent’s papers.”

10. Do unions have a right to get information on permissive subjects
of bargaining and on non-bargaining unit members?

We want to take a strong position with our employer that its
hiring and promotion practices should aimatincreasingthe
diversity of our work force. We have asked for the resumes
of a group of applicants for a position which was recently
filled. We want to prepare a good case for bargaining
something onthisin the nextcontract. Lots of private sector
unions are doing this. Can we get these resumes?

No, said the PERB, in a case involving University affirmative action
practices. State of lowa, Hearing Officer’s Decision, 82 HO 1988 {03/
29/82). Decision of PERB, 82 PERB 1988 (09/02/82).

10

15. May the union get personnel information on members of the
bargaining unit who are not directly involved in the grievance?

In preparing a grievance for arbitration, we have asked for
documents which we think will show us how our empioyer
treated other employees in situations similar to that of the
grievant. Our employer has refused, saying these docu-
ments really wouldn't help us. We think they will. Canwe
see them? ,

Yes, said the PERB to the Union in a closely parallel case in
Southeast Polk Community School District, Hearing Officer’s Deci-
sion, 77 HO 1068 (12/30/77). Decision of PERB, 78 PERB 1068 (03/
31/78). Decision of lowa District Court (CE 9-4816) 78 District Court
1068 (11/01/78}.

Facts: The union, in working on a grievance relating to a request for
emergency leave, asked the School District to supply records on the
disposition of previous requests for emergency leave by other
employees over a considerable time period. The District refused,
claiming this information was not relevant to the case at hand.

Ruling: Records of non-grievant members of bargaining unit.

>Did the union have a right to the records of other employees who
were not involved in the grievance? The PERB agreed with the
hearing officer that the union had a right to the information, and that
the union did not have to obtain individual employee releases in
order to obtain this information. The employer has a duty to release
all material which “may be relevant” to the union in preparing its
case; the arbitrator will ultimately render a decision on how helpful
it is to the union’s case during the hearing.

16. Must the employer create a seniority list for our use in contract
enforcement? .

We have signed our first contract, right at a time when it
looks like we might be having some staff reductions. We
have asked management for a seniority list so we can
monitor any reductions under our contract, which pro-
vides that seniority will be considered in layoffs. Our
employer has said no suchlist exists,itwould taketoolong -
to create one, and anyway our contract doesn’'t say the list
must be provided to us. How can we enforce the seniority
clause without this list? Would the PERB support our
request?

15
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11. Can a union get information to allow it to determine if there is a
need for mid-ferm bargaining?

We're embarrassed to admit it, but during negotiations,
we forgot to include in our contract an important definition
relating to eligibility for transfer procedures. We want to
avoid any preblems for our members on this, and have
asked management o give us a list of people who have
put in for transfer so far this year, so we can tell if whatwe
think might happen, might happen!. The employer says
we don’'t need this, since no problem has arisen. Wethink
we need to bargain over this definition—and fast! Canwe
get that list under the PERA?

In aii probability, yes, if the PERB follows the reasoning of earlier
cases. Akron-Westfield Community School District, Hearing Offi-
cer’s Decision, 82 HO 2264 (09/03/82).

Facts: Aunion requested a seniority listing of present certified staff,
The employerrefusedto provide it, partially because the contract did
not contain any definition of seniority.. The union filed charges with
PERB to get the information, stating that the Asscciation needed the
list for the purpose of resolving differences on the interpretation of
seniority through mid-term negotiations.

Ruling: Information fo ascertain need for mid-term bargaining. Since
the contract does not expilicitly define what constitutes “seniority,”
this definition may have tc be resoived in discussions in the middle
of the contract, if the union is to fulfill its duty to represent bargaining
unit members. Since seniority is a mandatory subject of bargaining,
this list “may be relevant” as a starting point for the union to
determine the need for mid-term bargaining. “The only way to
determine whether such negotiations are necessary is by the D_m:_ﬂ
furnishing a seniority list.” The union gets the list.

Related Ruling: A union has the statutory right fo request mid-term
bargaining over items which are not contained in the coliective bar-
gaining agreement. A “zipper" clause may limit or eliminate that right
in particular contracts. City of Dubugue, Decision of PERB, 80 PERB
1599 (09/05/80).
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{il. INFORMATION FOR GRIEVANCE HANDLING

12. May a union get information before a grievance is filed?

Our stewards are irying tc do a good job of investigating
potential grievances, but our employer won't give us any
information uniess we have already filed a grievance at
step I. We argue that we might not file, or we might file
differently, if we have ali the facts we need. Who’s right
under the law?

You are, as the PERB has clearly expressed on more than one
occasion. Akron-Westfield Community School District, Hearing Of-
ficer's Decision, 82 HO 2264 (09/03/82).

Facts: When the union in this case asked for a seniority list, one of
the reasons the employer gave for refusing to provide it was that
since there had been no teacher terminations and no grievances
filed, nor expected, onthis issue, ithad no knowledge as towhat was
meant by “contract maintenance” and didn’t have to give them the
list.

Ruling: Right to information before a grievance is filed. “...the right
of an employee organization to informatiosn required for it to intelli-
gently administer the contract should not require a filed grievance,”
wrote the Hearing Officer, relying on the U.S. Supreme Court’s
landmark private sector case Acme Industrial (385 U.S. 432, U.S.

~Supreme Court 1967). “Accordingly, the employee organization is

entitled, in the process of contract administration, to information
which ‘may be relevant’ to pclicing the contract by ascertaining and
preventing violations.”

13. Must unions collect all the information they need prior to the
arbitration hearing?

Our employer hired a new attorney who thinks he knows
the fine points of the law. He has been saying that
although our union has the right to get relevant informa-
tion before and during the grievance steps, once we have
made a demand for arbitration, we don't have rights of

“discovery.” Can this be true?

No, said a PERB Hearing Officer very ciearly to one attorney who
tried this argument. Waterloo Community School District, Hearing
Cificer's Decision, 83 HO 2542 (08/09/83).
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