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PAST PRACTICE AND THE ADMINISTRATION OF
COLLECTIVE BARGAINING AGREEMENTSY

Richard Mittenthal®

N a recent United States Supreme Court decision, Mr. Justice
Douglas, speaking for the majority, stated that “the labor arbi-

wrator's source of law is not confined to the express provisions of Lb_e”[

contract, as the industrial common law—the practices of the in-i

:
dustry and the shop--is equally 2 part of the collective bargaining |

sgreement although not expressed in it”2 When compared to |

jctual management-union experiences In contract administration,
this dictum seems unduly broad. It may be premature as well, for
no cohcrent “rationale_of grievance arbitration” has yet been de-
veloped® Ifsucha rationale is to be achieved *far more work must
be done in identifying and analyzing the standards which serve to
shape arbitral opinions. The purpose of this paper iIs to examine
in depth one of the more important standards upon which so many
of our decisions are based—past practice. Custom and practice
profoundly influence every arca of human activity. Protocol
guides the relations between states; etiquette affects an individual’s
«ocial behavior; habit governs most of our daily actions; and mores
help to determine our laws. It is hardly surprising, therefore, to
find that past practice in an industrial plant plays a significant role
in the administration of the collective agreement.

Past practice is one of the most useful apd hence one of the
most commonly used aids in resolving grievance disputes. It can
help the arbitrator in a variety of ways in interpreting the agree-
nent. It may be used to clarify what is ambiguous, to give sub-
stagce to what is general, and perhaps even to modify or amend

what is seémingly unambiguous. It may also, apart from_any!

basj_sizz)__%ge agreement, be used to cstablish a separate, ¢ enforceabile
condition of employment. 1 have explored each of these functions
of past practice in some detail.  And I have sought to describe the
natare of a practice as well—that is, its principal characteristics,
its duration, and so on. '

4°This poper was delivered 3t the fourternth snnual mesting of the National Acdemy

of Arbitraturs. The proceedings of that mesting, including this paper, will be published
in their catirety by the Bureaw of National Affairs, Washington, D.C, Iater this yean.

s Momber, Michizan and New York Pars.—Ed.

§ United Stechvorkers of Amerfea v Wartdor & Guif Navigation Lo, 363 115, 574, 381
gh (1960

2 Ser Cox, Reflections Upon Labor Arkitration in the Light of the Lincoin Afills Uace,
CopsoNAL ACADEMY DF ARBITRATOWS, ARRITRATION anp TAE Law T4 26 (BNA 1639%
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1. THE NATURE OF A Pracrice

The facts in a case may be readily ascertainable but the arbitra-
tor then must determine what their significance is, whether they
add up to a practice, and if so, what that practice is. These ques
tions confront us whenever the parties base their argument on a
claimed practice. They cannot be answered by generalization.
For a practice is ordinarily the unique product of a particular
plant’s history and tradition, a particular group of employees and
supervisars, and a particular set of circumstances which made #
viable in the first place. Thus, in deciding the threshold question
of whether a practice exists, we must look to the plant setting rather
‘than to theories of contract administration.

Although the conception of what constitutes a practice differs
from one employer to another and from one union to another,
there are certain characteristics which typify most practices. These
characteristics have been noted in many arbitration decisions?
For example, in the steel indust » Sylvester Garrett has lucidly
defined a practice in these words:

“A custom or practice is not something which arises simply
because a given course of conduct has been pursued by Man.
agement or the employees on one or more occasions, A
custom or a practice is a usage evolved by men as a normal
reaction to a recurring type sitiation. It must be shown to be
the accepted course of conducr chamcteristicaliy repeated in
response to the given set of underlying circumstances. 1 his
1 NOT t0 Say {HAL THE COUTSE OF conduct must be accepted in
the sense of both parties having agreed to it, bur rather that jt
must be accepted in the sense of being regarded by the men
involved as the normal and proper response to the underlying
circumstances presented.”

3 See, ep., Curtie Companies. Inc, 29 Lab, Arh, 434 {1857% Celanese Corp. of Americs,
24 Lab. Atb. 168 (1954); Sheller MIg. Corp., 10 Lab, Arb. 617 {1548).

4+ Sylvester Garrers, Chairman, Board of Arbitration, U. §. Steclworkers, Cricvance No.
KL-453, Docket No. N-148, Jan. 31, 1833, Reported a1 o Steelworkers Arbirration Bull,
TI87. A similar definition con be found in same judicial opinions.

In Jarecki Mlg. Co. v. Merriam, 164 Kan, 646, 649, 150 P. 274, 938 {1919, the coun
sated: “Persons are presumed te contract with reference to 1 custom oy usize which
periaing to the subject of the ontract, To constitute & custom which tacitly ariends the
obligation of 2 contrzer, the habit, mede, or course of dealing in the particular trade,
business, or loality must be definite and ceTiain: must be well settled and established:
must be uniformly and universally prevalent and ebserved; Fust be of general notoricty
and must have been acovissced énqrmﬁm“zm"&mfmm fong and © conting.
cusly that contracting parties cither Fad ¥ in mind omgﬁ%a’havc kad in mind, and
consequently contracied, or presumptively ontracied, with reference 1o i Ser als Me.
Comb v. C. A, Swanson & Sons, 77 F, Supp. 718, 734 (1248),
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{ short, something qualifies as a practice if it is shown to be the
§  understood and accepted way of doing things over an extended
1 period of time. ' |
% What qualitics must a course of conduct have before it ca
i legitimately be regarded as a practice? First, there should be
§  darity and consistency. A course of conduct which is vague and
t  ambiguous or which bas been contradicted as often as it has been
1 followed can hardly qualify as a practice. DBut where those in the

plant invarizably respond the same way to a particular set of condi-
tioms, their conduct may very well ripen into a practice.  Second,
there should be longevity and repelition. A period ol time has
10 clapse during which a consistent pattern of behavior emerges.
Hence, one or two isolated instances of certain conduct do not
ordinarily establish a practice. Just how frequently and over how
long a period something must be done before it can be charac-
terized as a practice is a matter of good jucigmem for which no
formhula can be devised. Third, there should be acceptability.
The employees and the supervisors alike must have knowledge of
the particular conduct and must regard it as the correct and cus-
tomary mcans of handling a situation. Such acceptability may
frequently be implied from long acquiescence in a known course
of conduct. Where this acquiescence does not exist, that is, where
cmployees constantly protest a particular course of action through
complaints and grievances, it is doubtful that any practice will be
created. '

One must consider too the underlyving circumstances which
give a practice its true dimensions. A practice is no broader than
the circumstances out of which it arose, although its scope can al- :
ways be enlarged in the day-to-day administration of the agree- i
ment. No ineaningful description of a practice can be made
without menton of these circumstances. For instance, a work
asignment practice which develops on the afternoon and mid-
night shifts and which is responsive to the peculiar needs of night
work cannot be automatically extended to the day shift as well.
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The point is that every practice must be carefully related to its . Ty
: origin and purpose. And, finally, the significance to be attributed i SR
: t0 a practice may possibly be affected by whether or not it is sup- ’ g g‘z’:
é ported by mutuality. Some practices are the product, either in ’ g ~§;?r;;;:f’%
; their inception or in their application, of a joint understanding; o %,{3.&“
‘ others develop from choices made by the employer in the exercise : T
; 5f its managerial discretion without any intention of a future . lﬁé\?@%«

commitment. ' ' - i
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A. Subject Matter

Practices usually relate to some phase of the contractual rela.
tionship between the em ployer and his employees. They may con-
cern such subjects as schec}uling, overtime, promotions, and the
uses of seniority, all of which are covered to some extent in the
typical collective agreement. But practices may also invole
extra-contractual considerations—from the giving of Thanksgiving
turkeys and Christmas bonuses to the availability of free parking.
Still other practices, although this ¢haracterization may be argu-
able, have more to do with managerial discretion in operating a
plant than with the employment relationship. For example, the
long-time use of inter-department hand trucks for moving material
might be regarded as a practice, and the truckers who do this work
certainly have an interest in preserving this method of operation.
But could it be seriously argued that this practice would prohibit
the employer from introducing a conveyor belt to replace the
hand trucks? Most agreements provide, usually in a management
rights clause, that methods of manufacture are solely within the
employer’s discretion. There may even be practices which have
nothing whatever to do with the employment relationship.  The
long-time assignment of a certain number of foremen to a given
department might be viewed by some as a practice but it could
hardly preclude the employer from using fewer foremen. What,
I am suggesting here is that the mere existence of a practice, with-
out more, has no real significance. ' Only if the practice clarifies an
imperfectly expressed contractual obligation or lends substarice
to an indefinitely expressed obligation or creates a completely in-
dependent obligation will it have some effect on the parues’
relationship,

Because practices may relate to any phase of an employer's
business, some partics have seen it to spell out limitations on the
kind of subject matter a practice may cover. In the steel industry,
for instance, a practice is referred to as a “local working condition™
and it is binding only if it provides “benefits . . . in excess of or in
addition to” those provided in the agreement.®* And in determin-
- ing what constitutes a “bencfit,” stecd arbitrators have applied an
objective rather than a subjective test. Hence, whether the ag-
grieved employees like or dislike the practice in dispute is ir-
relevant.  The decisive question, instead, is whether an ‘ordinary
5@259}@5“_ z@ sdme situation xsfguid;.mase}mbl}z_x T .

8 Section 2 B3 of the U. 8, Steel-Sreetworkers Agreement,
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cE ot asiiubstamial benefit in relation to his job. If so, the practice ' [
Irels E 237 be an enforceable local working condition.” 3
veon  k The wide variety of possible subjects may make it difficult to : _
il the :; lecide the.exact nature of a practice. -Suppose certain extra work ;
in the 3 vhich periedically arises in department X has, as a matter of prac- .
wolie % tie, been performed by X's employees at overtime rates-but that :
civing {  this has always occurred w}ien the entire plant was on a 40-hour :
rking * ek Suppose too that this kind of practice is enforccable under :
argu. ¢ the agrcement. One day this extra work is made available when
ting 1 s wacplantisona 32-hour weck and the employer gives the work to i
e, the ~+ cmployees from other departments as well as from X so as to pro- :
iterial 7 vide the maximum number of men with 36 hours’ work. How is
work } . the practice to be described? The union says it is a work assign-
ation. i ment practice, giving X's employees an exclusive claim to the
shibit % disputed work whenever it is performed. The employer says it is
e the an ouertime practice, giving X's emplovees the disputed work only
nient % when it is to be performed at overtime rates. The problem—the
n the € proper scope of the practice—is manifest. Was it intended that the
have g practice apply without limitation to all levels of Operation or was
The o intended that the practice be restricted to the precise situation in
given § which it had previously been applied? Some help in formulating :
zould ! an answer may be found in the purpose behind the practice. v
What . Hence, if it could be shown that the purpose was to have the work .
with- *  done in deparument X zlone and that it was mere cotncidence that :
es an P the practice had always been applied when the employees were on i
tance 2 40-hour schedule, the broad interpretation urged by the union i
y m would seem to be correct. Absent such a showing, I would think ; '
rtics the narrow interpretation would have to bgadopted. !
. We must also be carelul to distinguish between a practice and E
Ff;; N the results of a practice. Assume that a plant has two separate !
ﬂr; o, ?!ectrif;a} crews, one for exiszzing equipm@tt anc} the other for new P
§Gn': ' x::zsz‘a}}auons,aﬂé zha;t‘overu.me on 2 parncu‘{ar job ha.s always been !
)T in given to t.he‘c;'ew wm{:%x was ‘acmaii}i working that job. Assume LR
mine oo that in implementing z.hxs practice over the years there has ¢ 1a3
1{ an ' been a relatively equal distribution of overtime between the crews. i 5
 ag- From these facts, it cannot be said that equalization of overtime S
5 i : thereby became 2 practice. The equalization was simply onc of ©o
Tary the conscquences, probably unintended, of applying the overtime
Fac- assignment practice. If a practice were defined in terms of not ’ : ;

only its subject matter but its consequences as well, it weould surely -
develop a breadth far beyond what was originally intended.
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! . B. Proof .

; To allege the existence of a practice is one thing; to prove it is ?

: quite another. The allegation is a common one. But my experi-
o ence indicates that where past practice is disputed, the party relying |
upon the practice is often unable to establish jt. This is not sur-

prising. For the arbitrator in such a dispute is likely to find -
; himself confronted by irreconcilable claims, sharply conflicting ¢
! testimony, and incomplete information. Harry Shulman ex- ¢

i pressed our dilemma in these words: : :

g “The Union's witnesses remember only the occasions on :

g which the work was done in the manner they urge. Super. !
| vision remembers the occasions on which the work was done :

| otherwise. Each remembers details the other does not; each ;
i is surprised at the other's perversity; and both forget or omit i
- 1

f Important circumstances. Rarely is alleged past practice clear,
; detailed, and undisputed; commonly, inquiry into past prac-

A,

tice . . . produces immersion in a bog of contradictions, frag-
ments, doubts, and one-sided views. . . e
The arbitrator, abandoned in this kind of maze, is almost certain
to decide the grievance on some Dbasis other than past practice.
The only means of resolving the confusion, short of credibility
: findings, is through written records of the disputed events. Such
: records may be the best possible evidence of what took place in the
5 past. Unfortunately, records of scheduling, work assignments, ete.,
are seldom maintained for any length of time. And even when
available, they may be incomplete or it may be difficuit and costly
to reduce them to some meaningful form. Considering these
problems, it is understandable that practices are most often held
to exist where the partics are in substantial agreement as to what -
the established course of conduct has been.
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Brsrisy i
{rg%gf,f The danger of ambiguity arises not only from the English
?“‘f@;gﬁ“} language with its immense vocabulary, flexible grammar and loose
o :*,‘g;@h;&g T ‘ syntax but also from the nature of the collective ba rgaining agree-
"%%(i‘;"ﬁ”%i’ ment. The agreement is a means of governing “complex, many-
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g omem for very substantial periods of tme. It is seldom writ- i ,‘;%5
cith g - tenwith the kind of precision and detail which ch.arac:erzzc ;?r.hcr f e =
<pens ‘:_;j . kel istruments. - Although 1t covers a great variety of subjects, . Q‘ﬁgﬂé
elying % “anyof which are quite complicated, it must be simply written so [ ey
s ¥ z}?u its terms can be understood by the employces and their super- D5 ;ﬁ
) fired 5 vior. I{‘ s sometimes composed by persons inexpericnced in the ey
icting % atof wrnitten expression.  Issues are often settled by a general ! :
I g formula becausg the negotiators recognize thf:y coul‘d not possibly ;
5 loresee or provide for the many contingencies which are bound ;
L ocour during the life of the agreement. Indeed, any attempt to ;
on £ anticipate and dispose of problems before they arise would, I ;
er- & suspect, create new argas of disagreement and thus obstruct i
me § negotiations.  Sooner or later the employer and the union must i
wch ¥ reach agreement if they wish to avoid the economic waste of a P
it ?_ strike or lockout.  Because of this pressure, the parties often defer o
:§ & {hi,: resolution of their‘diff.crenccsmcither by ignqr%ng them or by § _
i £ writing a provision which is 50 vague and uncertain as to leave the i
v underlying issue open. '
) . Thesz characteristics inevitably cause portions of the agrecment i
rein § 10 be expressed in ambiguous and gemeral terms. With the i
clice B passage of time, however, this language may be given a clear and ?
iy . practical construction, either through managerial action which is P
Such } acquiesced in by the employees {or, conceivably, employee action .
1the e is acquiesced in by management) or through the resolution i ey
cle. oy disputes on 2 case-by-case basis. This accumulation of plant i +E
vhem cxperience results in the development of practices and procedures b X
ostly & o varying degrees of consistency and force. Those responsible I S
hese 8 the administration of the agreement can no more overlook P gé
held f these practices than they can the express provisions of the agree- ; E %
vhat ;  ment. For the established way of doing things is usually the con- o s
{ tractually correct way of doing things. And what has become a .
!, mutually acceptable interpretation of the agrecment is likely to i
! remain so. Hence, the full meaning of the agreement may fre- 5
! quently depend upon how it has been applied in the past. P
Tish ‘ , Consider, for example, an agreement 'WI”‘-ﬂCh provides for pre- :
Sose ! mium pay for “any work over eight hoursin a day.” An employee
ree- £ works his regular 8 a.m. to 4 p.m.shifton M on‘day but *zmrkseffem P
any- i 6a.m. to 2 p.m. on Tuesda;g pursuant to a request by supervision. :
ling ; He asks for overtime ffar hz§ first two hf:)ms (6 am. to R a.m.) on- :
g Tuesday. Whether his claim has merit depends upon how you i :
§ s
78, E TCox, The Eegal Rature of Collective .Bzzrgsfm'ng Agreements, §7 Micw, L. Rev, §, 27 :

(19583,
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construe the term “day.” Did the parties mean a “calendar day”
as the employer argues, or did they mean-a "work day,” that is, a %-
hour period beginning with the time an employee regularly stary
work, as the union argues?: It may be possible to resclve this
ambiguity through resort to practice. How the parties act under
an agreement may be just as important as what they sayinit. Te
borrow a well-known adage, “actions speak louder than words"
From the conflict and accommeodation which are daily oceurrences
in plant life, there arises “a context of practices, usages, and rule-
of-thumb interpretations™ which gradually give substance to the
i ambiguous language of the agreement® A practice, once de-
f veloped, is the best evidence of what the language meant to those
who wrote it . Co
By relying upon practice, the onus for the d
shifted from the arbitrator back to the parties. For to the extent
to which the arbitrator adopts the interpretation given by the
parties themselves as shown by their acts, he minimizes his own
role in the construction process. The real significance of practice
as an interpretative aid lies in the fact that the arbitrator is respon
sive to the values and standards of the parties. A decision based
) on past practice emphasizes not the personal viewpoint of the
o arbitrator but rather the parties’ own history, what they have
' found to be proper and agreeable over the years. Because such a
. decision is bound to reflect the parties’ concept of rightness, it s
f more likely to resolve the underlying dispute and m
: be acceptable. A solution created from within is 2
to one which is imposed from withour?
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j;‘%.;%;pj%{ 2’“ V Practice is also a means of im
i = : language. In areas which cannot be made specific, the parties are
often satisfied to srate a general rule and to allow the precise mean.
ing of the rule to develop through the day-to-day administration
of the agreement.  For instance, the right to discipline and dis-
charge is usually conditioned upon the existence of “just cause.”
Similarly, the right to deviate from a contract requirement may
be conditiened upon the existence of “circumsiances beyond the
employer's control.”  General expressions of th
defined. For no definition, h

plementing general contract
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?See Scward, Arbifration in the World Todey, Navionat, Acasesmy or ARSITRAYORS,
Ti Proression oF LAtor Armrearion 65, 79.78 {BNA Josh,

3

: ,gg“"«
S A B NETT R desn s Y
TSP Rl e Rk |




N

o A
H - l;':k
o v

()
bany
L
L ¥ ]

. £3;i§:h¢
.a 24
SLATLS
o this
ander
To
ards.”
ences
rule.
o the
e de-
those

ay be
Xient
y the
5 OWh
actice
JSprn-
based
st the
have
uch a
5, It 1s
cly to
erable

niract
es are
mean-
ration
d dis-
ause,'”
t may-
1d the
rarely
ste alil

H:ﬂeai,

Lk
- i; !
v
e
b

e R Lo T R L AR 2 xR 5 2 M AT e, y e e 0 A " — . i .
i e sily Y L e, P g L oty als AN P P
i d 3 gl gy

]

%‘}Gi‘} PasT PracTicE IN CONTRACT ADMINISTRATION 1025

the possibilities which might take place during the term of the
agrecment. But, in time, this kind of general language does tend
10 become more concrete.  As the parties respond to the many
different situations confronting them-—approving certain principles
and procedures, disputing others, and resolving their disputes in
the grievance procedure—they find mutually acceptable ways of
doing things which serve to guide them in future cases. Instead
of rearguing every matter without regard to their earlier experi-
ences, acceptable principles and procedures are applied again and
apin. And, thus, practices arise which represent the reasonable

expactations of the parties. These practices pro ide a sound basis

for interpreting “and ap@ly%ng general contract language. They
can be used to help determine whether a particular condition was
acwually “beyond the employer’s control” or whether a particular

“employee’s behavior was “just cause” for discipline.

Suppose, for example, that tardfness of less than five minutes
has always been overlooked but that after it becomes extremely
widespread management disciplines 2 few employees without any
advance notice of its change in policy. In view of this long tolera-
tion of, tardiness, it is doubtful that there would be “just cause”
for discipline. Plant practice thus injects something tangible into
the “just cause’”” provision, giving employees 2 clear notion of what
is acceptable and unacceptable in plant behavior.  Of course, once
the men are notified that tardiness will no longer be ignored the
cmployer would be free to take reasonable disciplinary action.

Although, as I have just shown, discipline which is completely
inconsistent with past practice is likely to Tack “just cause,” it does
not follow that discipline must be perfectly consistent with past
practice in order to establish “just cause.” Suppose that fighting
in the plant has in the past resulted in disciplinary suspensions of
two to five weeks and that those who have been so disciplined were
2il men with considerable seniority. Then, a recently-hired em-
ployee starts a fight with no justification whatever and is dis-
charged. ‘The union may argue that because others had received

suspensions, the discharge was too severe a penalty. But one must.

remember that there are degrees of culpability and that discharge
is hardly the same penalty when applied to an employee with one
vear's seniority and to another with twenty years’ seniority. The
employer should not be precluded from discharging this man
merely because on carlier occasions it had good reason to be
jenient. The point is that it is not the fact of seeming incon-
sistenicy in past practice, but the cause of it, that ought to ¢ngage
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; the arbitrator’s atiention.”® Hence, what scems on the surface
P to be capricious administration of a disciplinary rule “may prove

' on closer inspection to be a flexible and humane application of 3
sound principle to essentially different situations, "1

C. ﬁfﬁdi}}’iﬁg or Amending A_ppézrenffy Unambiguous Language

- What an agreement says is one thing; how it is carried out ma
. bequite another. A recent study at the University of Illinois re.
vealed that differences between contract provisions and actual
_practice are not at all unusual.’? Thus, an arbitrater occasionally
finds himself confronted with 2 situation where an established
practice conflicts with a scemingly clear and unambiguous contract
provision. Which is to prevail? The answer in many cases has
been to disregard the practice and affirm the plain meaning of the
contract language.!?
At the National Academy of Arbitrators’ meeting in 1955, Ben
Aaron forcefully argued that sometimes practice should prevailM

He posed a hypothetical situation which was based upon this con-
) tract provision: ‘

9
SRR e ch o s e s v i g b e s

“"Where skill and physical capacity are substantially equal,
seniority shall govern in the following situations only: promo-
tions, dmmgmdiag, layoffs, and transfers.”

. He assumed that the consistent practice for five years immediately
' preceding the dispute has been to treat seniority as the controllin
consideration in the assignment of overtime work and thata griey-
ance has arisen out of the employer’s sudden abandonment of that
practice. He assumed Further that the Agreement vests in manage.
ment the right to direct the working forces subject only to qualif-
cations or restrictions set forth clsewhere in the agreement and that
_ the parties have expressly forbidden the arbitrator to add to, sub-
? ~ tract from, or modify any provision of the agreement.

e e W e

0 Asvon, The Ihes of the Past in Arbitration, Naviowar Acipessy or AxprTRATORS,
Inssitute of Indusirial Relarions, UCLA, 1958

it fbid.

12 Trerher, Chalmers & Stagner, The Labor Contract: Provision and Prectice, Proson.
wEL Macasivg {American Management Asy'n, Jan.Feb. 19583, Ao found in Reprint Mo,
58 {Institute of Labor & Industrial Rclatiors, Univ. of Ilinois, 1958y, .

. 13 8ce, 2, Zun Rubher Co., 208 Yah, Arh. 267, 368 {1957y DPrice-Phster frass ME 3
L : - Co. 25 1z3b Arh. 398, 404 {1855): Bethichem Steel Co., 21 Lab. Arbh, 579, 582 (195%y
- . ' Tide Water O Co,, 17 Lok, Arh, 828, 833 {1932). See also the colebrated case of Western
L T Unlen Telegraph Co. v. American Communictions Aun, 258 NV, 177, 86 NE2d 169
{1948}, ) o ’ ’
M Asron, supra note 10, 31 8.7,
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- 2 The conventional analysis of the problem begins with the pro-
R § - pesition t?mt thfi contract should be constrz‘}cd at:cordmg to the
N ¢ partes’ original intention.  And the best evidence of their inten-
¥ tonis generally found in the contract itself, that is, in the words
3 which the parties themsclves employed to express their intent. If
. E these words are free {rom ambiguity and if their meaning is plain,
B g thereis no need to resort to interpretative aids such as past prac-
‘? ¢ tice. This reasoning is well established in the law of contracts 15
- ¢  Inihe hypothetical case, the contract asserts that senjority is con-
! i wolling “in the following situations only: promotions, downgrad-
¥ 3 tng, layoffs, and transfers.” On its face, this language contains no
1 § ambiguity whatever. By using the word “only,” a more exclusive
¢ 2 term would be hard to imagine, the parties evidently intended
: % scniority to apply in the four situations mentioned but in no
¢ H others,  Hence, pursuant to the plain, meaning of this clause,
¥ swnlority would not govern overtime assignments and any practice
3 ¢ lothe contrary would have to be ignored. :
: P Aaron, however, says this may be too rigid an approach to the
¢ problem because it borrows principles from the law of contracts
i without giving adequate consideration to the unique characteristics
;  of the collective burgaining contract and the relative flexibility
;. with which even commercial contracts are construed today. He
¢ argues persuasively that no matter how clear the language of the
v . collective bargaining contract seems to be, it does not always tell
g {  dhe full story of the parties” intentions. Suppose, in our hypo-
. ; thetical case, the testimony reveals that the matter of overtime
t £ asignments was never considered during the negotiation of the
¢ seniority clause—either because the parties overlooked it under the
. % mistaken fmpression that they had covered all possible contin- -
t § gencies or because the parties concerned themselves only with

- . athose situations they had previously experienced.  Or suppose the
parties simply found this seniority clause in some other agreement
and adopted it without discussion. Anyone familiar with col-
lective bargaining knows this sort of thing does happen. And the

contract itself is not usually written by people trained in semantics,

I Gee the fellowing excerpt from 55 Am. Jur. Usager and Customs § 31 {1946y
“Prrhaps the most fundamental of the rules which fimit the introduction of & custom or
wiage ..o Is that which denles the admisdibility of sueh evidence where is purpose or
fect is 1o coniradict the plain, unambipious terms | .. expressed in the conirace iiself,
o o vary or gualidy terms which are free from ambiguity. . .. It [rustom or asuage]
zay explain what &s ambiguous but #1 cannot vary or coatradict what is manifest and
plain. ... An cxpress wiitten contraer erbodying in dear and positive terms the intention
of the parties eannot be varied by evidence of wsage or custom which either expressly or
b necesary Iaplication wnatradicts the terms of sueh contraer™
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It is hardly surprising therefore to find in the typical contract an
“inartistic and inaccurate use of words that have a precise and com-
monly accepted meaning in law."** The word “only” in the
hypothetical case may merely be attributable to an inexperienced
or over<ager draftsman.  Under these assumed circumstances, jt
cannot .confidently be said that the parties intended to exclude
overtime assignments from the scope of the seniority clause, Ab.
: sent any original intention with respect to this problem, Azron
: concludes that the long-standing practice of making overtime as-
f signments by seniority should be controlling.
! This conclusion appears to be supported by two different 3.
% tionales. First, the argument seems to be that contract Ianguage is
b no clearer than the underlying intention of the parties.’” Hence,
c where it is shown that thejr intention was uncertain or Intompiete,
the language cannot be considered truly unambiguous. It follows
that past practice is being used not to contradict what s plain but
rather to add to what is already a2 part of the agreement.  Second,
‘the argument is that to adopt the overtime assignment practice
“docs not alter the agreement but merely takes note of a modifica.
tion that has already been made either by the parties jointly or by
the unilateral action of the employer tacitly approved by the
union.””®  The practice, in short, amounts to an amendment of
the agreement: : '
' I find much merit in what Azron says.  And there are several
reported decisions which indicate his views are shared by others
as well.’®  The real question, however, is whether as serious a
matter as the modification of clear contract language can be based
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on practice alone. Some arbitrators have held, T think with good -
reason, that practice should prevail only if the proofs are sufficlent.
- Iy strong to warrant saying there was in effect mutual agreement
h , to the modification.®® The parties must, to use the words in one
»:Tz’?«?w v gég i 1 . decision, “have evinced z positive acceptance or endorsement” of
LRy A g “s,g“" e -
i‘lﬂ&ﬁ;ﬁ?{% »g‘; .‘g} ! 18 Aaron, suprra note 14, at 5.
;'g;%'?:;*@g "‘173&, P As Juege Cardozo put it, “fow words aTe 50 p?ain"that the context or the sceasion
%&e_‘—{:%? 7 is without ezpacity 1o enlfarge or narrow their extension.

i % Aaron, supire note 10, at 6. )
. i 5ce. e, Metropolitan Coach Lines, 27 Lab. Arb. 376, 333 (1958 Smith Display
. Service, 17 Lab. Arh. 524, 525 (1 G51). .
' : 20See. e.g., National Lead Co., 28 Lah. Arb, 470, 474 (1957) Gibson Refrigerator Cao,
17 Lab. Arb. 318, 818 {1951y Texas-New Mexico Pipe Linc Co. I7 Tah, Arh, 90, 91
{1951%: Merrill-$uevens Dry Dock & Hepair Co., 10 Lah, Arh. 562, 563 {1948} Pittshurgh
Plate Glass Co., 8 Lab. Ash. 517, 330 {(1947). For still anether vicwpoing, see Prarce Davig'
comments on Airon’s hypothetical ase. He stated ha oe would comsider the mvertime
assignment practice to be enforceable bur only if it were established “that the practice

) had been initisted by asciual discussion and agrecroent of both parties.” Fupra not= 10,
; at 15, ’
H
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vact an © the practice®® Thus, I believe that the modification is justified :
wWdeom- 0 nat by practice but rather by the parties’ agreement, the existence :
in the i of which may possibly be inferred from a clear and consistent '
ricneed i ractice. , ‘ -
nees, it § None of this reasoning is radical. The notion that the col- ‘ ‘
2xclude ! lecive bargaining contract is a “living document” has already won B
e. Ab v wide acceptance. Those responsible for a contract are free to e
Aaron !  change it at any time by adding an entirely new provision, by re- ; ﬁ,d,;:b%‘
ime as- % wTiting an existing clause, or by reinterpreting some section to ‘ ﬂ_%‘-ﬁj::ef
: g give it 2 meaning other than that which was originally intended. ! é%
‘ent ra- f Gricvance settlements often result in “understandings that are as X ‘}%M
ruage is durable, or more so, than the actuzl terms of the labor contract. i ff%;:
Henee, % ..."® If a contract is susceptible to change in these ways, why f f Y
mplete, % shouldn't it be equally susceptible to change by reason of practice, e o
follows at least where the practice represents the joint understanding of the b AR
1in but parties? After 2ll, the only ground for recognizing the medifica- ¢ FEEE
second, { tion or amendment of a contract is some mutual agreement. And { {%E}}
sractice :  itcan bestrongly argued that the form the agreement takes is not | auk
odifica- ¥ important. Whether it be a formal writing, an oral understanding, TS
y or by ; or a long-standing practice, so long as each is supported by mutu- f 5}?5}
by the : ality, the parties have indeed chosen to change their contract. : a{%;-:
nent of : Iris also worth emphasizing that Aaron’s hypothetical case just ;"f{%ﬁ S5
} illustrates a situation where practice conflicts with the apparent E £ aE
several g “meaning of a scemingly unambiguous provision. But what of a - H "‘"-‘_'?f
+ others 5 situation where practice conflicts with the real meaning of a truly b
rious a . unambiguous provision? Suppose, for instance, that a contract
¢ based ¢ says ‘seniority shall not govern the assignment of overtime work,”
h good ! that the parties meant to restrict the application of senicrity, that
ficient- f a practice of distributing overtime according to seniority later de-
cement ! veloped, and that this practice was not initiated until the union
in one ! had stated in discussions with the employer that it approved of this
ent” of means of distributing overtime.  On these facts, would the em-
i z plover’s unilateral discontinuance of the practice constitute a con-
+ accasion } tract violation? . Applying the rationale stated in Aaron's paper,
§ I would find no viclation on the ground that practice can be i
h - Displag g decisive only if there is some zfncert::dmy, however siig}ht, with e
, i respect to the parties’ original intention. My hypothetical case VT
r‘;‘;gﬁg; 4 contains no such uncertainty, the parties” intention being perfectly Lighs
Piteshurgh E obvious. Yet, if the “living document” notion is carried to is
vee Pravig'
overtime RRAL
e practies ‘ *t Bethichem Sicef Co., 13 Lab. Arh. 538, 560 {1949 P "ﬁg
:onote 1M, M Taylor, Effectusting the Labor Contract Through Arbilration, Naniosan Acaprsy - _in ff}-_f‘fs
’ or Arsreaaroms, Tue Frorosion ofF Laron Arsrrearion 20, 21 (BNA 1957 i Sk
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logical conclusion, a violation may exist on the ground that the
practice, being a product of joint determination, amounts to an
amendment of the contract and that thereafter the practice could
be changed only by mutual agreement.  Some may complain tha
the contract is so clear and compelling here that no room is left for
consideration of past practice. However, as Williston has ex.
plained in his famous treatise on contracts, “if the meaning of the
contract is plain, the acts of the parties cannot prove an Interpreta-
tion contrary to the plain meaning” but nevertheless “such con-

duct of the parties . . . may be evidence of a subsequent modifica.
tion of their contract.”’z :

D. 4sa Separate, Enforceable Condition of Employment

Past practice may serve to clarify, implement, and even amend
contract language. But these are not jts only functions, Some.
times an established practice is regarded as a distinct and binding
condition of employment, one which cannot be changed without
the mutual consent of the parties. Its binding quality may arise
either from a contract provision which specifically requires the
continuance of existing practices or, absent such a provision, from

the theory that long-standing practices which have been 5@?@

by the parties become an integral part of the agreement with' Jiist

ot —— -

as much force as any of its wiitlen provisions.

There are different kinds of contract provisions regarding past
practice. Some merely state that practices shall govern one small
phase of the employment relationship.  For instance, “biddin
on job vacancies shall be in accordance with past practice.” Others
broadly embrace practices with litde or no qualification. For in-
stance, “all practices and conditions not specified in this contract
shall remain the same for the duration of the contract,”™ Sl
others require that practices be continued during the term of the
agrecment but allow mamagement to change or eliminate a prac-

tice upon the occurrence of certain stated conditions.

No discussion of this subject would be complete without some
Sl

mention of the experiences of the basic steel industry, The typical
steel agreement provides that “any local working conditions in
effect which have existed regularly over 2 period of time under the
applicable circumstances . . . shall remain in effect for the term of

233 Wirtisrow, Conracts § 623 (rev. ed. 1936).
24 See Reilly, Labor Low for Practitioners, & Las. LJ. 15, 28 {1957} for the anitude

of many managrment attorneys &0 czuses of thiz kind.
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1551]  Past PracricE iN CONTRACT ApminisTRaTION 1031

tis Agreement. . . In this way, there has been incorporated
w10 the steel agreements a wide variety of practices affecting
wiges, crew sizes, relief time, work assignments, and many other
caerss® The “local working conditions” clause is thus the
purce of important rights and obligations, many of which are
wmewhat obscured by the bustle of daily plant operations. It is:
&is uncertainty as to the nature and extent of the commitment
which seems most disturbing to steel management. However, 2
“lscal working condition” is not by nature unalterable. It may
te changed or eliminated either by mutual agreement o7 by the
anployer if it can establish (1) that it has through the exercise of
managerial discretion changed or eliminated "the basis for the
esistence of the local working condition” and (2) that a reasonable
cusal relationship exists between the change in the basis for the
working condition and the change in_the working condition itself.
{lic steel agreements thus seek to balance the employce’s interest
in preserving benefits which derive from established practices and
the manager's interest in being able to alter practices to suit chang-
ing industrial circumstances and thereby enhance efficiency. The
"local working conditions” clause is, in short, 2 compromise be-
ween stability on the one hand and flexibility on the other.

I would like to illusirate the application of this clause with a

hypothetical case. Suppose that certain mill equipment has been
run by five men for many years, that this arrangement was oTigi-
nally based upon supervision’s evaluation of the amount of work
involved, and that the five-man crew has come to be recognized as
1 “local werking condition.” If technological improvements are
made in the cquipment and if these improvements substantially
decrease the Crew's workload, it has b&cn(heid that the employer
will have changed “the basis for the existence of the local working
condition.” Hence, it will be free to change the “local working
wondition” itself, that is, to reduce the crew size. The only

roviso is that a reasonable “cause-cffect” relationship exist be-

wceen the change in the basis for the practice and the change in -

the practice itself.
: i

5 The watract fanguage guoted o this paragraph and io the following foomnote
on be Tound in secion 2.8 of the U3, Stcoi-Stectworkers sgrecment and article one, seee
tion 3 of the Republic Sicel-Sioelworkers Agroomant. '

28 *Loet working comditions”™ are defined in the ster] agrecments as “speeific prace
tiees or customs which refleet detatled application of the subject matter within the spe
of wagus, hours of work, or other conditions of employment and includes Tocal agreoments,
wrilten ot oral, or such matters” -
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without tedmole‘gical improvements, the em-

dent that the operation can be 2
men instead of five b
the crew members or by eliminating s
the employer may belatedly discover
estimates of the work inv
crew should never hav

dequately per-
y reassigning duties among
ome of their idle time. O

that the original supervisory

olved were completely wrong and that the
¢ been larger than four men. But these

circumstances, it has been held, do not change “the basis for the
existence of the local workin g condi

a reduction in crew size. Such a
based upon some technological ad
manufacturing processes, A
words, need not yield to greater efficiency alone.
g conditions” clause places a premiu
ment in any area affectin
ment.  Where, for instance, an im
warrants a crew reduction but m
its failure may ultimately result i
which will saddle the operation
loyer is forced 1o live with an err
1t becomes embedded in a

the "local workin
and careful judg

[TOT or a

tion" and hence do not justily
reduction must almost always be
vance, either in equipment or in
“local working condition,” in other
Furthermore,
i on prompt
g conditions of employ-
proved manufacturing process
anagement fails to take any action,
n a new “lacal working condition”
with the old crew. Thus, an em-
mistake in judemen

udgment onc

To this

extent, the clause may prevent management from realizing Opti-

mum fzfﬁciency but management must b
sibility for this result.

of problems w
tice provision.

Most agreements, hdwever, say nothing about
having to maintain existing conditions.
even mention the subject of past practice
whether, apart from an
practice can neverthele

B

tions? %

Employers tend to argue that the only restrictd
management are those contain
other respects management is free to act in what ev
ht. Or to put-the argument in the more famil

zemi:wlagyg

T Rewson, Conlract and Law fn Labor Relebons, 68 5.

tion of the collectiv

car some of the respon.
This hypothetical case indicates the kind

hich may arise in the administration of a past prac

management
They crdinarily do net
- The question then is
y basis in the agreement, an established
ss be considered a bindi
employment. The answer, I think, depends upon one’s
e bargaining agrecement.
man’s words, “is the agreement an exclusiv
and privileges or does it subsume continuar

ng condition of

ﬂOﬂCﬁp—

To use Harry Shul-
e statement of rights
ion of existing condj.

ons placed upon
ed in the agreement and that in all

e way it sces
iar “reserved rights”
management continues to have the rights it cus

wev. L. Rev. 999, 3011 (1955,
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-xmarily possessed and which it has not surrendered through col-
‘ctive bargaining. If an agreement does not require the con-
snuance of existing conditions, a practice, being merely an extra-
contractual consideration, would have no binding force regardless
of how well-established it may be. It follows that management
may change or eliminate the practice without the union’s consent.

Unions take an entirely different view of the problem. They
emphasize the unique qualities of the collective bargaining agree-
ment and the background against which the agrecement was
ncgotiated, particularly those practices which have come 1o be
sccepted by employees and supervisors alike and have thus become -
an important part of the working environment. The agreement is - oo
exccuted in the light of this working environment and on the \ -
aswmption that existing practices will remain in effect. There-
fore, to the extent that these practices are unchallenged during
negotiations, the parties must be held to have adopted them and
made them a part of their agreementN

Many arbitrators have, at some time in their careers, been con-
fronted by these arguments.  Some have held that the agreement
is the exclusive source of rights and privileges;® others have held
thiat the agreement may subsume continuation of existing condi-
tons.3®  Thelatter is the more prevalent view. Those who follow
it have prohibited employers from unilaterally changing or elimi-
nating practices with regard to efficiency bonus plans,® paid lunch
weriods,* wash-up periods on company time,® maternity leaves
of absence,®t free milk,’ and home electricity at nominal rates’3®
The reasoning behind these decisions begins with the proposition
that the parties have not set down on paper the whole of their
agreement. “One cannot reduce all the rules governing a commu-

M Ser Afanggomnent’s Resevved Rights: 4 Labor Vicw, WATIONAL ACADrMY OF ARATTRA-
roes, MARSCEMENT Riciys AND THE ARAITRATION Procxss 118, 126 (BNA JO6)

9 Sec, g, National Distllas Products Corp., 2% Lab. Arb. 500 (1953 Donaldson
Ci. 20 Ish Arb. 826 7195%); New York Trap Rock Corp. 19 Lab. Arb 421 {1952y
Brerlite Covpo, 12 Lab. Arb. 841 (1549); M. T, Stevens & Sons Co., 7 Lab. Arh. 385 (1947}

30 See, ¢z, Frochzal Triler Co. 28 Tab. Arb. 872 (1857) Morris I, Kirk & Son, Inc.
o7 Lab. Athb. 6 (19563 E. W. Biiss Co. 24 Lab. Arb. 614 {(1953)% Fhillips Petrnleum Co.
oy 1ab. Arb. 191 (1935); Northland Greyhound Lines, Ine, 23 Lab. Arho 277 {1904
fmiernational Harvester Co., 90 Lah, Arb. 276 {1833 American Seating Ceo., 16 Lab. Arb.
113 {1631y California Cotton Mills Co., 14 Lab. Arb. 377 {I930) Franklin Ass'n of Chicago,
7 Lab. Arb BE4 (1547). ; .

31 Libby, McNeill & Libby, § Lab. Arb. 564 (1946); Pullman-Standard Car Mfg. Co.
% Lah, Arh. 509 {1945). : :

g, W, iliss Co., 24 Lab. Arb. 618 (1955}

2% futernational Harvester Co., 20 Lab. Arb. 276 (1853}

3 Nonhland Grevhound Lines, Tne. 23 Lab, Avh 277 {1834}

3% Ryan Aeronautical Co., 17 Lab. Arb. 335 {1851}

38 PRillips Petroleum Co., 24 Labh. Arb. 191 (1935}
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ks Y R ‘. :
;’&%}:—X&* = ‘ : i
e o = . M . M rigm
L * , nity like an industrial plant to fifteen or even flty pages.™ Thus, 3
LE . . why E T N . . . .
‘?;H.g't’ L the union-management contract includes not just the written pro-
npts R : visions stated therein but also the understandings and mutually
L b y . acceptable practices which have developed over the years, Because
AR RS Cr the contract is executed in the context of these understandings and
;,;S;._: ?’,}f_“rv};&; : : practices, the negotiators must be presumed to be fully aware of
PR S e, Fead \l-._ » - y - .
Taid 1?,5'-,{,;;;.* } them and to have relied upon them in striking their bargain.
}t%&;’%&%ﬂl* o : icul H y : : :

Ly : + -
B Dy %?_;;{ L I*:Ience‘ if a particular practice 1s not repudiated during negotia
) n‘&f{;»%‘ b tions, it may fairly be said that the contract was entered into upon

i the assumption that this practice would continue in force. By their

: silence, the parties have given assenit to “existing modes of proce-
SR dure.”®* In this way, practices may by implication become an in-
’ tegral part of the contract.®® '

Archibald Cox not only agrees with this view but states the
argument more strongly. In asserting that the words of the contract
[ : cannot be the exclusive source of rights and duties, he emphasizes
the following point:

“Within the sphere of collective bargaining, the instity-
tional characteristics and the governmental nature of the col-
lective-bargaining process demand a common law of the shop
which implements and furnishes the context of the agreement.
We must assume that intelligent negotiators acknowledged so
plain a need unless they stated a contrary rule in plain
words.”"®

N
© A S O A T T e s i T R Rt S b D A e o B B TN A gt N T £ T e s 8

% A 1 3 ‘ ¥

T, )iz”z-ff;? N ’Z? ‘ .

- § 7% i 38 * Cox, Heflections Upon Labor Arbitration, 72 Harv, L. Rev, 1487, 1499 (1959,
Sy '._’i‘_xi;‘%}f,, . 38 In this connection, note the analysis made by Douglass V. Trown in Management
> B TRE, Rights and the Collective Agreement, PRocEsDiNGs of Tie Fmst Ansuan Mesting oF Tir
.‘5 Mm;:-x;%:;‘; isnumzﬁ.n’}{mmaws RisparcH AsioCiATioN 14553 (}F‘{M, 19{9}: Bros':n expressed his
;g_.é;;ﬂ»,!{f:-q;g;} argument in these wm:ds: “But when all of the provisions are written, it will be found
;:5{{& R that many matters which afTeat conditions of cmployment are not specifically referred ta

Does this mean that these maudrs are of no concemn to the parties. or that the agreement
has po meaning with respect o them? I think not. On some of these matters, the parties
sre satisfied with exising modes of precedure, consciously or unconsciously, On others,
one party or the other may be dissatishied but may be unable to dovise belter modes. On

LY}

1

i

B ot
R A

1
B

i
it
ALiaky
._g‘v’:“q
3

A

t}

HY

5
o
M TR
ikl
iy

W
J."k

[

o
e

oy
i ‘&“ »j

. e - still others, one party may have preferred an alicrnative but may have been unable to
?{Ejf:;‘g:g-‘ secure sgrecmant from the other party, or may have heen wawilling 1 pay the price .
A XG0, 5 necessary for gemptence. In any event, the omision of spedific reference is signifiant, ;
ﬁ;}z&q “. « . The agreement, no matter how short, dos provide & guide to modet of prove- i
,sr ﬁgyﬁﬁ dure and to the rights of the partics on all matters #ffecting the conditions of employment. ;
; S S . Where explidt provisions are made, the guestion is relatively simple. But sven where 1
TR ! the hgreement is silent, the parties have, by their silence, piven assent to 2 continuation {
of the existing modes of procedure.” H
39 This implication” of course would not he possible H it ronflicted with the express g
language of the wntract. For example, i a contract said “the written provisions const- £

: tute the entire agreement of the parties,” it would be diffienlt 1o imply that the partics
: S : micani to make praciices 2 part of their contract, §

E 4% Cox, supra note §7.
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Past PracTice 1n ConTracT ADMINISTRATION

73_:::_ common law of the shop would include, at the very least, long-
~apding prachices i The phame - -

Mincampmiblc with ordinary contract law, Wil-
iston says that a usage, in our Jargon a practice, is admissible “for
ihe purpose of adding a new element or term or incident, which-
cverone is pleased to call it, to the expressed terms of the contract”
andd that “it may be shown that a matter concerning which the
written contract is silent, is affected by a usage with which both
partics are chargeable.”* Indeed, some courts have decided that.
when an employee is hired or an agent appointed, the nature of
his dutics and his compensation as well may not be stated but may
nevertheless be fixed by what is customary and reasonable*? . In
wne Case, a practice between railroads and their em ployees was held
admissible to establish an implied agreement to pay time and one-
half for overtime work.*

But this theory, insofar as't relates to the collective bargaining
igreement, is open to criticism. To repeat, the majority view is
that established practices which were in existence when the agree-
SICRTWas ncgotiiied and which were not discussed during nego-
TFToNS A7e binding Upon the patties and must be continued for
Thisis said to be an implied condition
greement. In the courts, implications of this kind are
“based on morality, common unders:anding, social policy, and
legal duty expressed in tort or quasi-contract”™* These considera-
tions, however, are not much help to arbitrators. If we are the
servants of the parties alone and not the public, I doubt that “social
policy” would be a sound basis {or drawing an implication. If our
job is 0 scek out the parties’ values and not to impose others’
“alues upon them, I doubt that “morality” would provide the
basts for an implication. If our powers arise from the parties’
rgreement and not from the labor laws, I doubt that a “legal duty”
‘ound in such legislation would be relevant, Consider, for in-
stance, the legal duty w0 bargain under the Labor-Management
Relations Act. Apart from the question of whether we may enforce
that duty, the real issue is “whether the practice may be changed

# Wiiwon, Conmacrs § 857 {rev. ed 1938y
42 See Vanemburg v Dufley, 177 Ark. 663, 7 5. w24 336 {1928} (broker's commbsion
fxed by practcey; Veoll v Kieln, 184 Wik G20, 200 NOW. 364 {1829) (authority of sales
2enl 10 wocept used car 2s part payment for new one held established by practice of
antarnobile dealersy,

2 MeGuire v. Interurhan Ry, 199 Tows 203, 200 NV, 55 {19243,

# Fhulman, supra note 27, a1 1012, The analysly made in this paragraph is based upon
“hulman’s paper, ’
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1036 Micaican Law Review [ Vol 58 g 1961
i without mutual consent when bargaining has failed to achiese ;f' Lind
, : consent.™® ‘Thus, the arbitrator’s power to establish implied con.  } mig]
¥ . ditions derives not from the superior authority of the law but t ton
o : g rather from the parties’ will, from their “common understanding” ¥ exist
A : » - . = ® . P 1
s : He may find implications which may reasonably be inferred from Yo om
: some term of the agreement™® or even from the agreementasa & on
* whole. The implication here that existing practices must be con-  § the
! tinued until changed by mutual consent is drawn from the nature g to Ct
! of the agreement itself and from the collective bargaining process. 5 of tl
i It would be justified, I am sure, wherever there is a real or tacit ? : .
i undersz;?nding d'uri_ng negotiations that eXisting prac%icc? would ¢ had
i be continued. W’%nie such an understanding may exist in some but
i relationships, 1 think Shulman is probably correct in concluding: prau
§ "It is roore than doubtful that there is any general under. }t Yet,
: standing among employers and unions as to the viability of | S
’ existing practices during the term of a collective agreement, i b
! ... I venture to guess that in many enterprises the execution 1 s
: of a collective agreement would be blocked if it were insisted ‘ whi.
_ ‘ that it contain 2 broad provision that ‘all existing practices,
(A except as modified by this agreement, shall be continued for A
. ' the life thereof, unless changed by mutual consent.’ And | § b
< suppose that execution would also be blocked if the converse § dee:
SEITEEHL provision were demanded, namely, that ‘the employer shzll be { trat
ISR I free to change any existing practice except as he is restricted § whi
SRR by the terms of this agreement.” The reasons for the block ‘
ﬁ %ﬁ;’gx e would be, of course, the great uncertainty as to the nature cip!
g&‘*’“«i“ o3 ; ) and extent of the commitment, and the relentless search for- 2 pra
e o] S cost-saving changes. . . ."™¥* . 3 e
FagEeet ' It is one thing to say, as Shulman suggests, that the implication § ol
greys M 15 warfanted where the evidence indicates that the parties had 2 ;opro
Es v : i “common understanding” to continue existing practices; itisquite  :  thc
T : , another to say, as the majority suggest, that the implication is § not
}..3;%; SEE ] - warranted because it may be assumed, unless otherwise stated in i sche
B oAL negotiations, that the parties had such a “common understand- | i
;,:‘:t:,_*x i ing."** The difference in viewpoints is clear. Shulman wants some i pra
i;jé;' ik proof of what the majority ordinarily assumes. Shulman’s approach Ly
ﬁ%{@”}' : places a heavy burden on anyone who claims that 2 practice is a 10j
PRSP pooob
| o 1o but
4% 1bid. cul
| B 0r to wke this‘one step further, as f'lex suggests, §t“m3y be assumed’ wzf:xs :.;:I;drw dra
wise staled in the agreement, that the partics had such 3 “common understanding.” Cox,
sufrra nole 87, ' iy
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taxlieg condition of employment. Think of the dificulty one
night encounter in trying to establish that the unstated assump-
ren of the negotiators on both sides of the table was to continue
aisting practices. The majority approach, on the other hand,
comes close to engrafting a “past practice” clause onto the typical
allective agreement without regard to the actual assumptions of
the n:gotiators. Their silence at the bargaining table is presumed
w constitute assent to existing conditions, whether they thought
¢t this or not.

There are other possibilities too. We may find that the parties
fad ro “common understanding” to continue practices in general
sut did have a “common understanding” to continue a particular
practize. Much of this discussion has related to practices in general.
Yer, an arbitration case rarely poses so broad a problem. We are

ceually asked to decide only whether a specific practice, say, a paid

linch period, must be continued in effcct. Where possible, the
suswer should be as narrow as the question. To the extent to
which the answer goes further and secks to determine whether the
areenent subsumes the continuation of existing conditions, the
ubitrator risks deciding far more than the parties want him to
decide. The dangers are magnified too by the fact that the arbi-
irator is not likely to elicit a clear picture of the assumpmons upon
which the agreement was negotiated

. --1‘-.*—- *‘!‘—‘.;"_

Siill another proble’:m exists. Those of us who accept the prin-
ciple that an agreement may require the continuance of existing
;mttifcs recognize that this principle cannot be allowed to freeze all
existing ccndmons. For instance, the long-time use of hand.con-
irolled ﬁrmdmo’ machines could hardly be regarded as a practice
prohxbmng the introduction of automatic grmdmg machines. Or
the lung-time use of pastel celors in painting plant interiors could
rat preclude management from changing to a different color
schenie. Plainly, not all practices can be considered binding con-
ditions of employment. Thus, while we are willing to imply that
practices are a part of the agreement, we are apprchensive of the
breadth of the implication. What seems correct from a theoretical
point of view does not always make sense from 2 practical point
of view. Arbitrators, accordingly, have accepted the implication
but sought to limit it to just certain kinds of practices. The diff
culty is to determine what kind of rational line, if any, can be
drawn between those practices which may. be i mmrpemiea into the

Igreement and those which may not.
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F Some decisions enforce only those practices cancsming “maj s

conditions of employment as contras

ted to “minor” conditions

But the test seems inadequate for several reasons. To begin with,
it is vague and inexact. What is major to one group of employees
may be minor to all the others; what is major from the standpoint
of morale may be minor from the standpoint of earnings and job
security. There is no logical basis for distinguishing between ma-
jor and minor conditions, unless the arbitrator is to concern him.

self only with serious violations of the agrecment. More important,

this kind of test encourages arbitrators “to co

mrnence their thint-

ing with what they consider a desirable decisio

n and then work

backward to appropriate premises, devisin

g syllogisms to justify

that decision. . . ."*® That is, if an arbitrator decides to enforce
the practice he calls it 2 major condition, and if he decides other-
wise he calls it a minor condition. To this extent, the test provides
} o~ us with a rationalization rather than a reason for our ruling.
" ¢)  The Elkouris have suggested a comparable test® They would
( enforce only those practices which involve “employee benefits™;
they would not prohibit changes in practices which involve "basic
management functions.” This test, however, is no more convincin
than the major-minor test. It suffers from the same defects. It too
encourages the arbitrator to work backward from his decision,
thus providing him with a rationalization rather than a reason for
his ruling. To enforce a practice all he need say is that it concerns
employce benefits. But the fact is that most practices which create
- such benefits are likely to impinge upon some basic management.
function. Consider a situation where the employer wishes to re-
 duce 2 long-established crew size based upon a recent engineering
- survey of his plant. How is the crew size practice to be character-
ized? It involves the direction of the working force and the deter-
mination of methods of operation, custornary management func
tions, but it also involves the job security of one or more members
of the crew, a very real employee benefit. In the éloser cases, thig

’ . . . ) by .
W i 1 SV 4 Al b 6 TS ot AT T % CH 0 o «;memmmmmmumww.&uw# 'WWM 0

4% See, eg., Pan Am Southern Corp., 85 Lah. Arh. 811,

Cao., 24 Lab. Arb. 191,184 (1958); Continental Baking Co.,
Seneral Aniline & Film Corp., 19 Lab. Arb. 628, 620 {1952y, CTox and }

613 {1935); Phillips Petroleum
20 Lab. Arh. 309, 311 {19538y
ohn Dunlop, in

an article deating with nationat labor policy. vrged that ~a collective hargaining agree .3
ment should be deemed, unless 2 contrary interdion is manifest, to carry forw,

term the major terms and conditions of employment, not covered b

¥ the agreement,
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which prevailed when the agreement was exe

tively During the Term of an Existing Agreement, 6%
80 Frank, Experimental Furisprudence and the
{1934},

5 Ersotn & Erxouvsy, How Arsrrration Worxs 274-75 {BNA 1950%

cuted.”

Sce The Duty To Bargein Coflee.

Hagv. L. Rev, 1097, 1116-17 {19500,
New Deal, 78 Coxc. Rec. 12412, 12413
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iest provides no satisfactory guidance. Besides, it seems to me that
i the parties have in effect agreed to the continuation of a particu-
lar practice, it should be binding regardless of s subject matter.

A few decisions enforce the practice if it involves a “working
condition” rather than a “gift” ora “gratuity.”®* This distinction
is meaningful only in that class of cases which concern employee
bonuses or other extra-contractual employee compensation. Apart
from its limited applicability, however, this test does suggest that
what is important here is not the subject matter of the practice but
rather the extent to which the practice is founded upon the agree-
- ment of the parties, ' .

A better test, I think, is suggested by what Shulman said in a
decision™ he made as umpire under the Ford-UAW agreement,
*n agreement which did not require the continuance of existing
practiczs. He urged that the controlling question in this kind of
ase is whether or not the practic¥ was supported by “mutual
*greement.” He explained his position in these words:

w

ey

.

-

“A practice thus based on mutual agrecment may be sub-
ject to change only by mutual agreement. It binding quality
is due, however, not to the fact that it is past practice but
rather to the agreement in which it i based,

“But there are other practices which are not the result of
joint determination at all. They may be mere happenstance,
that is, methods that developed without design or delibera-
tion.  Or they may be choices by Management in the exercise
of managerial discretion as to convenient methods at the time,
In such cases there is no thought of obligation or commitment
for the future. Such practices are merely present ways, not
prescribed ways, of doing things. The rclevant item of sig-
nificance is not the nature of the particular method but the
managerial freedom with respect to it. Being the product of
managerial determination in its permitied discretion such
practices are, in the absence of contractuz! provision to the
contrary, subject to change in the same discretion. . .. But
there is no requirement of mutual agrecment as a condition
precedent to a change of a practice of this character.

“A contrary holding would place past practice on a par
with written agreement and create the anomaly thar, while

O .\.mr‘* e g g e A Lot Wy A

EEY inmgra} pare of the wage stricture in the faliowing cascsr Nazarcth Mfills, Ine, 2% fah,
Arb. BUB [1634): Feloway Shoe Corp. 17 Lab., Arh. 508 {1951}, Bonuscs were held 1o be
gratitics in the following casess American Lava Corp., 32 Lab. Arh. 203 {1939} Rockwell
Stmdard Corp., 37 Lah. Asb. 388 {1939): Bassick Co., %5 Lab. Arh. 697 {19563

52 Shulman, supre note §, -

r . )
% 8280 Favwlek Alrfiex Co.. 11 Lah. Arb. 666, 66860 {1848}, Ronuses were held 1o be
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nd perhaps more hn-
: portant matters which in the future may be found to have
2 { een past practice."“, _
: :‘% ; Under this test, only a practice which js supported by the muyryy
:ﬁiﬁ ; ;' agreement of the parties would be enforeeable. Such a practice
3‘33!1' ' would be binding, regardless of how

g
) E?ﬂ
:

\

i . sy .

i less of the extent fo which it may affe
; function, Absent this mutualis ', how.
i ¥
]

subject to change in management's discretion, Although this seems
a sound way of distinguishing betw

cen enforceable and non-cn.
i forceable practices, one might understandably ask what constitutes
i “mutual agrecrmient. Is it necessary to establish a
v g ry
+

N express under.
, : standing or is it sufficient to show that the practice is of such long
!

standing that the parties may properly be assumed to have agreed
to its continuance? In other words, to what CXtent may the re.
Eo quired “mutuality” be implied from the parties” actions or from

their mere acquiescence in a given course of conduce Even the
‘ Shulman test does not provide us with a complete answer to thjs
o extremely vexing problem. I suspect that we would be far more
likely to infer “mutuality” in , practice concerning “employee
benefits” than in one concerning “basic management functions.”

To this extent, Shulman and the Elkouris may well have something
\ inc¢ommon. o,

s

III. Duramion AND TERMINATION OF A Pracrice

Once the parties become bound by a p
how long it will be binding and
Consider first 2 practice w
agreement, an enforceable condition of ¢
that the agrecment subsumes the contj

tions. Such a practice cannot he unilaterally changed during the
life of the agreement. For as I explain

g ed earlier in this paper, if
a practice’ is not discussed during ne

Iikely 1o infer that the agreement w
that the practice would rem

ractice, they may wonder
oW it can be terminated,

greement, object 1o the
reed from the

5 Fd. ar 74349 See also Internationat Harvester Co., 20 Lak Arh. g {igsm,

;?"‘3 s
e et
S .?{;15 3
CFERST
%’%ﬁ?&ﬁfﬁ%

T ey 13 R
x
o

v ey

Ty




e et

Wy

ST

g

e »

S

PR S

B B

n s

Py F

P

ey e B BT,
RN T RO ALk AR S S,

N B g T R W oy e e

.
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rigning of a new agrecment that the parties intended the practice

t+remain in force. Without their acquiescence, the practice would
no louger be a binding condition of employment. In face of a
tmely repudiation of a practice by one party, the other must have
the practice wTitten into the agreement if it is to continue to be
binding. :

Consider next a well-established practice which serves to clarify

wme ambiguity in the agreement. Because the practice is essential
to an understanding of the ambiguous provision, it becomes in
eflect a part of that provision. As such, it will be binding for the
ife of the agreement. And the mere repudiation of the practice
by one side during the negotiation of a new agreement, unless
acompanied by a revision of the ambiguous language, would not
be significant.  For the repudiation zlone would not change the
meaning of the ambiguous provision and hence would not detract
lrom the effectivencss of the practice. It is% well-settled principle
that where past practice has established a meaning for language
that is subscquently used in an agreement, the language will be
presumed to have the meaning given it by practice. Thus, this
kind of practice can be terminated only by mutual agreement,
that 15, by the parties rewriting the 'ambiguous provision to supcf-
«ede the practice, by eliminating the provision entirely, etc.
Consider finally the effect of changing circumstances on the
viability of a practice during the contract term. Where the condi-
tions which give rise t0.a practice no longer exist, the emplover 1s
not obliged 1o continue to apply the practice. Suppose, for in-

sance, that crane operators who handle extremely hot materials

have for years been given a certain amount of relief time during
their shilt and that after installing an air-conditioning unit in one

of the crane cabs the employer refuses to give any more relief time -

to the operater of that crane. Whether the employer’s action is
jlstifiable depends upon the reason behind the relief time practice.
Il relief was given because of the extreme heat alone, there would
be good reason for denying any relief to the operator in the air-
conditioned cab. The circumstances underlying the practice would
no lohger be pertinent to this particular craneman. If, on the other
hand, relief was given because of the high degree of concentration
and care demanded in running these cranes there would be good
reason to continue relief time for this craneman. The circum.
stances underlying the practice would still be relevant to his situa-
tion, even though he now has the benefit of air-conditioning. In
other words, a practice must be carefully related to the conditions
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1042 MicHican Law Review [ Vol 58

from which it arose. Whenever those conditions substantialh
change, the practice may be subject to termination.

CoNCLUSION

Through past practice, the arbitrator learns something of the
values and standards of the parties and thus gains added insight
into the nature of their contractual rights and obligitions. Prac
tices tend to disclose the reasonable expectations of the emplovees
and managers alike. And as long as our decision is made within
the bounds of these expectations, it has a better chance of being
understood and accepred.

The idcas expressed in this paper may be useful as a gencral
guide to the uses of past practice in administering the collective
agreement. They do not provide an casy formulz for resolving
disputes; they are no substitute for a thorough and painstaking
analysis of the facts. In the problem areas of past practice, there
are so many fine distinctions that the final decision in a case will
rest not on any abstract theorizing but rather on the arbitrator’s
view of the peculiar aircumstances of that case. In other words,
no matter how successful we may be in systematizing the standards
which shape arbitral opinions, we must recognize that considerable
room must be left for “art and intuition,”™* for good judgment.

E3 Cox, rupra note 37, a1 1500
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