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AVOIDING
SUBSTANTIVE
AND
PROCEDURAL
MANAGEMENT
CHALLENGES

&
#

UNDERSTANDING
ARBITRABILITY

So far as the administration of justice
is concerned with the application of
remedies to violated rights, we may
say that the substantive law defines
the remedy and the right, while the
iaw of procedure defines the modes

and conditions of the application

of the one to the other,
Fehn Saitnon, Jurisprugdence 476
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SUBSTANTIVE LAW

THE PART OF THE LAW THAT
CREATES, DEFINES, AND
REGULATES THE RIGHTS, DUTIES
AND POWERS OF PARTIES.

Bhack's Law Dichigaaiy (Sevemh Editton)

THOERS

PROCEDURAL LAW

THE RULES THAT PRESCRIBE THE
STEPS FOR HAVING A RIGHT OR
DUTY JUDICALLY ENFORCED, AS
OPPOSED TO THE LAW THAT
DEFINES THE SPECIFIC RIGHTS
OR DUTIES THEMSELVES.

BLACK'S LAW DICTIONARY (SEVENTH EDITION)

et

IN OTHER WORDS

SUBSTANTIVE ARBITRABILITY
CHALLENGES THE AUTHORITY OF
THE ARBITRATOR TO HEAR OR
RULE ON A MATTER.

PROCEDURAL ARBITRABILITY
CHALLENGES THE PROCESS BY
WHICH THE MATTER WAS
BROUGHT TO ARBITRATION,




Article 15 Section 5.A.6

All decisions of an arbitrator will be
final and binding. All decisions of
arbitrators shall be limited to the
terms and provisions of this
Agreement, and in no event may the
terms and provisions of this
Agreement be altered, amended, or
maodified by an arbitrator.,

FRII0AE

ARBITRABILITY
E90C-4E-C 94023547

PROCEDURAL
vs
SUBSTANTIVE

STEVE ZAMANAKOS

LB

The courts have recognized two
challenges relative to the Union’'s
right to arbitrate alleged violations of
the Collective Bargaining Agreement.,
These are known as:
Procedural Arbitrability
&

Substantive Arbitrability

Lk




PROCEDURAL ARBITRABILITY

In this type of challenge, the employer will argue
that the grievance has not been processed
properly. Examples are:

& Timeliness — Fnitial filing, late appealetc

<4 Steward Certification — steward not gmpeﬂv
certified per articie 17 for an office, branch or
ever tour

& past Practice/Laches — Union has accepted a
practice for lengthy period of time without
objection

FAYEAS

SUBSTANTIVE ARBITRABILITY

In this challenge, the employer will argue the
attegation of the grievance is outside the scope af
the collective bargaining agreement. Examples
are:

“+Probationary employees — just cause

“»Discussions

<1LMOU challenges outside the scope of the 22
items listed in article 30

< Representing casual employees

AR

Vematern frpy Reguiar Arbitraton

it Supes Fer
{Gee & 0

=

A bos veanas Ureos, #FLOID Adpatransrs
figennt

Fite Rumber: E90C-3E-C94023547
. B
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POSITION OF THE SERVICE:
The Service maintains that the work performed
by the Human Resource Specialists is not
exclusively bargaining unit work. According to
Management, the Union's Class Action grievance
referenced above is barred from arbitration on
the basis of Res Judicata. The Service argues
that the national level awards of Arbitrator Snow
preempt this regional arbitral forum, that
Arbitrator Snow's awards must apply in this Class
Action case, that the doctrine of Res judicata bars
re~fitigation of the same cause of action between
the same parties where there is a prior judgment.
Management says that Arbitrator Snow has
provided a definition of bargaining unit work,
which is the core clerk funclions of processing the
mait and window service,

RS W3

OPFINION OF THE ARBITRATOR

Turning © the ares of substantive arbiration specifically, a number
fpm%?emsmm etation emerge, To Degin, the 1.3, Suprems

Consrt rubngs jeave The determination of subitlatitive astsrability i

the Courts and the Arbitrator has no desire to preem?t any oilier

forum of its jurisdicion. Notwihstanding, the Arbitrator finds that

the parties themseives decided that they desire that the Arbitrator in

this case determine whether or ot the grievance procadure

méfa%renced by their contract covers this dispute. Aricle 15, Section 1

raads:

[A) Grievance i defined as a dispule, difference, disagreement or

compiant between the parties related o wanes hours, and
conditions of emaploymant. A grienance shall include, Bt is not
lifmited! to, the complaint of an employee or of the Union which
involves the interpretation, appicstion of, or ComEHANCe with the

ravisions of this Agreement or ang:x:ai fMemorandum of ]
i\nde;staﬁémg; net i confiict with tus Agreement {see Joirt Exdiibit
3

‘The grievance at hand involves a dispute, difference, dissgreement
or complaint about the application of the comract o the CORGILONS

of emnp t faced by the bargaining unkt. Acoordingly, the
Arbitrator now considers the issue of substantive arbitrability.
Ii0RE i

Thirty-seven years agts, the 1.8, Supreme Courd Set forth guldelines to be
fottr i in ariitrabiiity, The Court instructed

A grder to arb&mme £ 3%2 riicular grievance should not be dented untess
it my be said ¢ gusyrance that the arbittation clhuse i not

rgpmtatim that covers the dispute [see Warmpr ang
Gmﬂf- Cz 1347 (1560

‘While it hay been modifisd somewhat since then, the basic and long-
standing tenant of the U5, Supreme Court stif heing followed b
arbitrators s that an agreement to arsﬁtrate ?mwm(e diswtas !s th&
gr.eﬁ:»‘pm g for an agrmmemt not to strike.
oubts concerning the hitity of & disp kﬁ bt
resoived in favor of arhitration. Thes doctrine of mesumpﬁn arbmamm;r
standard continues o pravail,

i sew Lincalr Mifls, 40 LRRM 2113 (1957 Stoeiworkers Trifogy of 1980
and progeny.

A& long a5 2 contrast arguably covers 2 particular grievanee, it is sroper
ti iy an

Arbitratos to beat the dis teés&c Aational Arititratior Panel HIC-3B-114
3422 Cinow, 1991 ) and Cser detion, DROC- L8103 7658 (Loet, 1996,

X




AWARD:
Having considered all evidence
submitted by the parties on this
matter, the Arbitrator concludes that
the grievance is arbitrable. The
Arbitrator has jurisdiction to consider
the merits of the dispute. Itis so
ordered and awarded.

JO0C-43-D 03042985

NON-CERTIFICATION OF
STEWARD AT STEP 1

Arbitrator Jerry Fulimer
Ft. Wayne, IN

Union Advocate PAUL HERN

TGS

ISSUE:

is the Unilon's grievance concerning
the removal of the Grievant, on
November 19, 2002 procedurally
arbitrable?




BACKGROUND:

This case involves the removal of an
employee for "unacceptable conduct”,
However, the Emplover successfuily
argued bifurcation at the hearing in spite
of the Union’s obiections.

The Employer argued that the Steward
was not certified to represent the
Grievant.

The Arbitrator “grudgingly” heard only the
procedural aspects of the case.

TR

BACKGROUND CONTINUED

[The supervisor] did not raise an issue as
to {the steward’s] status as a proper Union
Representative during the course of the
Step 1 meeting or in the gquoted
“Management Response”,

In writing the Step 2 denial the Employer
responded in relevant part, *.. Finally, the
grievance is defective in that the union’s
Step 2 designee was not certified to
represent the grievant...”

T Pl

Relevant Contract Provisions

Articie 1 Section 1

Article 15 Section 2

Article 17 Sections L and 2

o}




The Employer Position

Arficle 17, Sections 1 and 2 establish a clear system in
which stewards are ko be designated,

‘the Steward representing the Grigvant at Step 1 was not
certified in writing to do s

The Union sltempted to show a past practice of Employer
taterance. But, this effort failed because the testimony was
wague and uninformedd.

Arbitration authority is to the effect that the Employer does
wot waive its arhitrability position even by not presenting #t
through the antire course of the grievance procedure.

The arbitrator must folicw the parties agreement as
written.

TS 2

The Union Position

The Union is the recognized representative of the
employess,
The Union comphied with Article 17.2 by furnishing a written
“Certification” fetter. The steward was certified as a Step 1
Steward for all Clerks and he was the Clerk Craft Director.
Even if there are ambiguities in the Certification, the past
practice at the FL. Wayse instaliation is 1o atlow the use of
Stewards at different locations when they are needed. The
Employer provided no evidence or testinony to rebut this.
The Empioyer raised this issue for the first time at Step 2,
not Step 1. The Employer’'s position on arbitrability was
waived by not presenting it at Step 1.

PEPGS P

The Arbitrator’s Discussion

The issues may be divided into three categories.

One concerns the merits of each parties position as &
whether the Steward was certifiod to act on behalf of the
Grigvant,

A second concerns whether, If e was not, | necessarily
sweans that the grigvance was not arbitrable.

The third concerns whethver the facts indicate that the
Employer's conduct st the first step waived its rights to
assert narbitrability a1 the subsequent steps of the
grivvance procedurs,

Oy




The Waiver Sub-Issue

{The Arbiteator's fogic and reasoning led him to conclude
that he only needed to sddress the walver issue in deciding
the arbitrability of the matter.)

The Grievant received her Notice of Removal on 11/25/02
The 14-day ime period for filing started with that date. The
Step 1 meeting was held on 12/5/02, presumably "day
eleven” of the 14 day period,

Manag t's wri Step 1 rosp does not indicate
that there was any contention made at the Step 1 meeting
to the effect that the Steward was not certified to represent
the grievance and that the grievance was therefore not
arbitrable.

PR -]

The Waiver Sub-Issue Con't.

Thare were two participants in the meeting. The Steward
testified that the Supervisor did not raise the

“eartifiedf arbitrabifity” issue verbally in their gise

The Supervisor testified eventually that she did nof
exprassly raise the “certified /arbitrability” issue during the
course of her discussion with the Steward at Step 1.
Ratier, she testified that she fag raised the issue with
Labor Relations between the time of the Steward’s
investigation and the Step 1 meeting.

The tonclusion from the shave is that the Employer did not
raisa the “certified /arbitrability” issue at Step 1 of the
grievance provedure.

When the Steward and the Supervisor met at Step 1, there
were 4 days left on the 14 day period when the tnion coardd
file a timely grievance.

The Waiver Sub-Issue Con't.

If the Supervisor had b by pr ted the
“certified/ arbitrability” position to the Steward at their
mieting, the Steward would have had a choice. He could
have recused himself and sent for the Steward cartitied o
represent Clerks at that station, Ur, he could have insisted
on cantinuing with bis pr ion of the gl o¢ af Stop
i, at the risk of fater having the grievance held to be
inarbitrable in arbitration if be was wrong in his

interp Han of the "5, d Certification”.




ARBITRATOR’'S DECISION

GRIEVANCE ARBITRABLE. PARTIES
TO PROCEED WITH THE
SCHEDULING OF A HEARING ON THE
MERITS.

TR0

OTHER REGIONAL CITES

GS8C-1G-C 01063602, Guttshall, May 3, 2002
GOOC-1G-C 95010816, King, June 20, 1996
HOOC-4H-D 94002001, Hardin, June 21, 1995
S7C-3R-1 19422, Hardin, September 25, 1989

-10-0 971 Miles, January 18, 1999
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B0OOC-4B-D 03071232
Removal Violation of Last

Chance Agreement

Arbitrator Michael! 3, Packlers
Auburn ME

iininn Advocate Stephen 1. Lukosus




Issue:

1. Is the grievance procedurally
arbitrable? (USPS)

2. Was the Notice of Removal
procedurally defective, as the
Grievant was not provided with a
thirty {30} day notice? (APWLU)

3. Did the Grievant viclate the terms
of his Last Chance Agreement?

Background:

Grievant was removed from the Postal Service
effective December 2, 2002, Following
discussions with his Union representatives, the
parties entered into a last chance Agreement
(LCA) on January 6, 2003.

Cn January 17, 2003 the Grievant was again
removed, effactive January 23, 2003 for viglation
of the LCA, stating {in relevant parth:

) s

Background Continued

..Paragraph #10 of the agreement stated that
you would incur no instances of AWOL as defined
in the £LM. ...0n January 9, 2603 you weare
scheduled to report to work at 0300, You failed
to report for work and did not call to report that
you would not be in for work. At 049% you called
to repovt that you were sick and could not report
for work. ...You wil remain in sn off-duty with
pay status unidl the effective date of your
removal. ...You may have the right to file a
grievance within 14 days of vour receipt of this
notice.

e




Background Continued

The Reievant portions of the LCA are as follows:
... The parties further agree that this Agreemant constitutes
the Grievant's fast Chance,
Ay vinlation of the terms of conditions of the Agreemant
by the Grievant will result in the reissuance of his removal.
«.in the event that ther 1 15 ra o, the Grievant
agrees to forego any appeat of the removal action in any
forum, including grievance/arbitration, Merit Systems
Protection Board, or under EEU complaint processing
procedures,
..On behalf of the APWL, it is agreed to withdraw alt
grievances related to any discipline issoed 1o the Grievant
and to refrain from fling any future grievances relative to
the remmoval of the Grievant or any issues contained within
the agreement,

e E

Revelant Contract
Provisions

Article 15 Section 2
Article 16

Article 19
ELM 513, ELM 666

Management’s Position
(Arbitrability)

The Employer argoed that the Grievant failed to
report to work and he failed to call in until seme
two hours after his scheduled reporting time, He
was charged with AWOL for that period, The
remorval was 81 that point reinstated hecause the
LA contained a specific provision prohibiting
AWOE. Despite the provisions expressly waiving
grievance appeal rights, the APWU filed a
griovanca on the re-issuance of the remaval,
sgain alleging it was not for just cause.




Union’s Position
(Arbitrability)

The Union daimed the removal was proceduratiy
defective based on:

. The Grievant was not provided with a 38 day
notice as required by Article 16.5.

-.The Grievant was given only 3 days advance
notice from the time he received the removal,
violating Article 16,6,

TS

Arbitrator’'s Opinion
Arbitrability

Initially, the Employer's spirited threshold
application, which is tantamount to a motion to
dismiss the grievance must be addressed, Simply
put, Management points to the clear janguage of
paragraph #15 of the LCA in addition to the
paragraph above the Union’s signature tine to
support the proposition that both the Grievant
and the Union knowingly waived access to the
contractual grievance procedure. It refies on the
contention that if relevant language Is clear and
unambiguous, it ought to be applied as it appears
without recourse to other indications of intent.

Pt

Arbitrator's Opinion
Arbitrability

The Employer has also provided persuasive
authority for its position, in the form of Regulay
Regional Panel swards, which are on point, ...In
the instant case, the cited arbitration awards are
essentially in equipoise, as the Union has
additionally cited numersus cases to buttress the
premise that a vatid waiver of the Grievant's
contractual appeal rights did not take place.
tnder thase circumstances, mechanical
application of the doctrine of stare decizis should
be avoided in favor of the ‘independent judgment
theory,” which claims,

Lot




Arbitrator’s Opinion
Arbitrability

“[Wihen an arbitrator is faced with prior,
inconsistent interpretations, each of which is
reasonable, the rationale for the incorporation
theory wanes hecause the parties have achieved
neither consistency nor finality. Certainly the
parties do not intend to incorporate into their
coilective bargaining agreement clauses which
cancel each other out.”

T 2

Arbitrator’s Opinion
Arbitrability

Notice is taken that the Employer has not
provided me with any National Award, which is on
point. Therefore, the case citation provides
merely persuasive authority.

The LCA itself provides stark testimony as to the
unequal bargaining positions of the parties. Itis
extremely well written, and comprehensive, and
attempts to eliminate by administrative fiat every
imaginable right of appeal. On its face, it could
serve as a textbook axample of an adhesion
cantract.

TS &%

Arbitrator's Opinion
Arbitrability

Based upon these factors, and under the instant
circumstances, the Grievaat did not volontarily make 2
knowing waiver of his contractual appaal rights in the LCA,
A with ail due respect to the Lodat President, I firmiy
believe that he was il-equipped to counter the considerabl
expertise of the drafier{s) of the LCA. The issue of the Local
Hnion's shility o walve certain fundamental due process
rights contained in the National Agreement musi 2iso be
aisvwered in tha 1t The foregot dates &
finging that the portion of paragraph 15 of the LCA which
requires the Grievant to forego any appeal of the emovat
action in grievance arbitration i void and unenforceable.

I




Arbitrator’s Opinion
Arbitrability

For its part, the Union has argued that the
Employer’s action is procedurally infirm by virtue
of the fact that the Grievant was not afforded 30
days notice, as provided by Article 16.5 of the
National Agreement. This operates as an
affirmative defense, but as a practical matter,
serves as a threshold procedural challenge to
arbitrability. On this count, the APWU maintains:
‘That the Grievant is niot being removed for
absences related to the prior NOK 30 an
additional 30 day notice is required,

TR 43

Arbitrator’s Opinion
Arbitrability

Based upon my review of all record evidence, a
finding of fact must issue that the Union has
established a prima facie showing by 3
preponderance of the credibie evidence. ... The
burden of proof now shifts to the Emplayer to
attempt to prove its affirmative defenses. It has
failed to do so. ...The Employer violated Article
16.5 of the National Agreement by failing to
afford the Grievant the full 30 day notice period,
A further finding is also required that this serves
as a fatal flaw, mandating the Griovant's
reinstatement,

i il £

Arbitrator’s Conclusions

1) The grievance is proceduraily arbitrable,

2} The Notice of Removal was procedurally
defective, as the Grievant was not provided with
2 30 day notice.

3} The Grievant did not violate the terms of his
Last Chance Agreement, dated January §, 2003,

e




G94C-4G-C 97116324

CASUALS IN LIEU OF..,

Arbitrator Ruben R. Armendariz
Harrison Arkansas

Union Advocate Robert D. Kessler
Presented by Brian Dunn

Issue:

Is the grievance arbitrable? If so,
did the Postal Service violate Article
7.1.B.1 of the National Agreement in
the manner in which it hired and
utilized casuals as set forth in the
instant grievance? If so, what should
be the appropriate remedy?

@
b
%
&
“

Background:

Arbitrator Armentdariz heard both the procedural
challenge and the merits of the dispute,

The Union fited 2 class action grievance on Tour 1
atleging the Employer violated Article 7.1.8.1
claiming that casuals are being employed in jieu
of full and part-time career emplovess. Asa
remedy, the Union requested that all casuals be
removed immediately and make all career
empioyees whole for all tost wages at the
overtime rate due to the employment of casuals,
On 875797, the Supervisor denied the grievance
as “untimely,” stating that casuals have been
used for approximately the last 5 yvears and would
take away management's flexibility.

-
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Backqround Continued

The Union continued their position at Step 2
providing a more detailed analysis of the
improper use of casuals but complaining that
after making a request to review information
during the investigative stage, the Empioyer
informed them that it would comply but at a cost
of $3600.00 an hour. The Union further
contended that the grievance was timely because
it was a continuing violation. Finally, the Union
argued that the Employer withheld vacant fuli-
time positions from being filled and hired casuals
to supplement the lost hours.

R a

Background Continued

The Employer took the position that it was not in
violation of Article 7 and that positions can be
withheld according to Article 12, Further, that
casuals were hired per the District Ingtruction
due to automation and that casuals may be
scheduled in advance but are told at times the
night or day before what time to report. Finaily,
positions were withheld in accordance with
Article 12 and Article 12 takes precedence over
Artidle 7,

TR ks

Background Continued

At Step 3 the Union continyed to argue that
casuals have been for at least 9 months and
according to Management 5 years, been used or
hired, in liey of career employees, They further
argued the $3600.00 cost per hour of reviewing
relevant information and that local management
had requested career empioyees but the District
gave them casuals instead.

Management claimed that the file supported their
tontentions, not the Union’s and further that the
grievance was procedurally defective, untimely,

G




Arbitrability

The APWU took the position that the Employer's
arbitrability challenge based on 17.2.B was both
untimely and invalid. The Emplayer's position
was clearly procedural rather than substantive in
nature.

National Arbitrator Mittenthal, H7T-3W-C 12454,
stated in his fostnotes that oniy a procedural
claim may be walved through silence. The
Employer never argued improper steward
certification. Therefore, by virtue of their silence,
the Employer waived this procedural issue at Step
2.

IR

Arbitrability Continued

The Employer argued that an issue of arbitrability
can be brought up for the first time at the hearing
and also cited Mittenthal, H7T-3W-C 12454,

They argued that the Tour 1 Steward and Vice-
President was not properly certified to represent
Clerks on Tours 2 and 3,

(e

Arbitrator’s Opinion

Pursuant to Arbitrator Mittenthal’s opinion, this
Arbitrator finds that the Employer can raise an
arbitrability defense claim at arbitration. Because
the issue at hand involves procedure and the
interpretation and application of the contractual
language contained in Article 17.24 and 17,28, it
appears to this Arbitrator that the Employer
waived through its sifence within the grievance
steps (15.2{d}, their argument of improper
steward certification. Steward certification is
clearly 2 procedural arbitrability issue and not 2
substantive arbitrability issue. Thus, this
grievance is arbitrable on its merits,

RN 2l
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Merits

Because the Arbitrator heard both the
arbitrability and the merits in the same hearing,
he ruled that the Employer had also violated the
Agreement on the merits as well. He applied the
Das Award.

Interestingly, he also ruled that the Employar,
during a portion of the overall time frame, had
hired casuals correctly during an Article 12
withholding period.

He found that the Union persuasively argued
“work preservation”,

Arbitrator's Award

The Employer is directed to cease and desist in
the hiring of casuals. The Employer is directed to
compensate the overall bargaining-unit at the
overtime rate for the total number of hours
waorked by casuals beginning 14 days previous to
the filing of this grievance (July 23, 1997} and,
minus any hours documented as work hours
performed by 21 day Christmas casuals pursuant
to Article 7.1.B.4., and minus any hours
documented as work hours commencing in year
2002 of bargaining unit positions triggered for
the hiring of casualis as temporary replacements.

PHOE &

Other Regional Cites on the
Arbitrability Issue

G00C-4G-C 03054406, Otis King
D950C-4D-C 94025448, Irwin Dean
GUBC-1G6-C 01063323, August




194C-11-C 97052028
Improper Holiday
Scheduling

Arbitrator Efliott H. Goldstein
Omaha, NE

Union Advoacate Tom Maier

205

Issue:

1. Doas the Award issued by Midwest Area
Regular Arbitration Panel Arbitrator James P.

Martins in LISPS Case No. 194C-11-C 96061624, a

{lass Action dealing with the identical parties
and involving the Omaha, NE Postal Facility,
issued March 30, 2000, constitute a binding in
favor of the Union?

2. Did the USPS's failure to properly respond to

the tinion’s request for information, as it was
contractually required to do, constitute a fatat
fack of due process, thus requiring a remedy
that the Class grievance be sustained?

e

Issue Continued:

3. On the merits, whether the Service viciated the
1994 National Agreement when it forced full-time
reguiar employees in this bargaining unit who did

nok desire to work the Veterans Day holiday to
work before Management utilized casual
employees, transitionat employees {if any), and
part-time flexibie employees to the mazimuny
hours permitted under the labor contract?

P




The James P. Martin Award,
194C-11-C 96061624

Over the President’s Day holidays for 1096,
Management forced a number of Full-Time
Regulars te work the holiday, The Union daimed
that PTF's, temporary employees and casuals
were not worked to the maximum ...
The union filed a request for information for five
items, to wit:
request a list of all PTF's, T¥’s and casuals on
Tours 1, 2, and 3, for PP-D5-08,
request all 3971’5 for all tours and sections for
the same days.

TR #1

194C-11-C 96061624
Continued

Request if all volunteers, PTYFs, TE's and
casuals worked on President's Day holiday.
Reguest to review the President's Day hotliday
schedules and worksheets for days number 1,
2, and 3, week number 1, pp-05-96.
Reguest to review all end of day reports and
condition reports for all OCRs, BCs, DBCs, flat
sorters, and MPLSMs for days number 1, 2,
and 3, week number 1, pp-05-96,
None of the five items requested were provided to
the tnion,

154C-11-C 96061624
Continued

Relevant Contract Provisions:

Article 17,3
Article 31

A

only




194C-11-C 96061624
Continued

This grievance will be allowed in its entirety
because of the egregious nature of Management’s
viclation of Articles 17 and 31.

. During the processing of the grievance, not only
éi«i Management deny the Union access to the
documents and information it requested, but it
had the incredible temerity to deny the grievance
as set out in the Step 3 denial: "The Union has
faited to provide any additional evidence or info
1o support a contractual vielation, therefore, this
grievance is denied.”

194C-11-C 96061624
Continued

...Jn fact, some of the testimony was astounding, alrrost
beyond helief.

The funchion of €, in to the contractuat
requirements in Article 31 amf Arm:ie 17.3, is to provide to
the Union infor that it

It ie found as a fact, due to me non-controvertibie nature
oi the Union’s case based upon the failure of Management
10 comply with the Agreement, which had the affect of
denying the union due process, that Management failed to
waork the PTES, TES and casuals to the maximum extent
possibie, including overtime, in arder to avoid forcing Full-
Time Regulars to work.

TS £5

194C-11-C 96061624
Continued

Award:

That the grievance shall be and
hereby is allowed, based upon a total
lack of due process for the Union’s
rights established under the
Agreement...

24




194C-11-C 97052028
Continued

Applicable Contract Provisions (in relevant part):
Article 17

Article 31

EE e T

194C-11-C 97052028
Continued

-1 do not fully subscribe to Arbitrator Martin's conclusions
in the two cases cited to me by the APWU and so strongly
refied upon by them as having a res jugdicata effect in this
Class grievance...

Martin found that the failure to honor the request for
information tialt d the tright to

challenge the Unign's ;:entracmai contentions andfor in the

Class grievance caused Martin to find a total lack of due
process ‘for the Union’s rights’ sufficient to cause Martin to

sustain that Class grievance based on that defitiency atone.

I94C-11-C 97052028
Continued

.l am not sure that I am authorized to effectuate

a vemedy such as Martin has done without a
separate grievance or an NLRB charge or at least
a request prior to arbitration for the Arbitrator to
srder the supplying of information...

I da not take this as 2 hard and fast position,
since T Have not been faced with the extreme
facts contained in somie of the precedent awards
suppliad to me by the Linlon,

B
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194C-11-C 97052028
Continued

1 do agree with Arbilrator Martin and the other arbitrators
cited to me by the Union that it is luditrous for this
Erployer to take the position that no vitist of the
contract have been made cut, erther at Step Three or at the
arhitration level, weban it has i fact not responied to the
RF1 properly filed by the Union and approved by
Management, as is the case here, . It would be a sham to
permit the Employer 1o take the position that the {nion has
not given specifics or details to support claims of
contractual viplations, when the information that would
permit sisch proofs was in control of the Employer, was
properly requested of it by the Union, and was in fact not
pplied by g 2

TRTHE

194C-11-C 97052028
Continued

In such a case what I would see as a
minimum fair and equitable remedy
would be a finding that the facts by
the Union must be presumed to be
true, uniess the Employer is able to
show cause why it did not make
contract information available to the
Union.

TARE

194C-1I-C 97052028
Continued

Having determined that there are
genuine procedural deficiencies
based on a failure to properly
respond to the approved RFL, I must
conclude that the gaps or
deficiencies in the general assertions
regarding scheduling made by the
tinion must be considered to be
astablished.

s
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194C-11-C 97052028 Award

Based on the foregoing, incorporated
herein as if fully rewritten, this Class
Action is sustained.

TGS

Additional Arqument

Article 15 Section 2, Step 2(d)

At the meeting the Union representative shail
make a full and detailed statement of facts refied
upon, contractual provisions involved, and
remedy sought. ...The Employer representative
shail alse make a full and detailed statement of
facts and contractual provisions upon, Fhe
parties’ representatives shall cooperate fully in
the effort to develop ait necessary facts, including
the exchange of copies of all relevant papers or
Focumiedniis in accordance with Article 31,

TRAE i

Arbitrability

E98C-1E-D 00193254

Separation of the probationary
empioyece

Steve Zamanakoy
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American Postal Workers Union and
National Assooition of Leter Carriers - bitervenor
Bafore: Shyam Das
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For the Postal Service: Larissa Omethenko Taren, Esqube
For the APWU: Susan L Catler, Esauire

For the HALL: Keith € Secular, Bsquire
Piace of Hearing: Washington, 0.0,
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Retevant Uontract Provision! Article 12,14
Contract Year: 1998-2000
Type of Grigvance: Tandra Intorpretation

AWARD
b The grigvance is resolved on the following
A5
1. Article 12.LA denies a probationary
emplioyee

access to the grievance procedure to challenge
his or her seéparation on the &muncb of ]
alif«éct;ed noncomphiance with fhe procedures in
Section 365.32 of the ELM,

2. A dispute as to whether or not the
Postal Service’s action separating the
emg!oyee occurred during his orher

rohationary period is arbitrabie
ecause that is a precondition to the
apphicahility of Article 12.1.A.
Shyamn Das , Arbitrator
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BACHOROLND (P800 9¥1514%

This case grises under the 9982688 Natiomal Agreemont between the
American Postzl Workers Unlos {APWYUT and the Postal Servive. The
Natiomat Assoacistion of Litter Carviers £NALC) has intervened in
sapport of the position taken by the APWL. The dispute invobves the
isterpresarion of Articke 12.1.4 of te Nerionzl Agreement, which
provides s falicws:

The probefionsry peried for 8 sew cuployse sbsl} be vty (95 e duvs. Ty
Eupluver sRadt e the sighl 30 foparate frod B3 sy any probotioassy employes of
axy e duriea ihe probtbtery prrdd sad e probetionery tepleye sl sef be
per gt 2e0ess s e griveanet provedurs i reigtion therere, 1 1o Smpiover bntends
b sepErate 55 cenployes darleg the profurbaaaty perind for seBont fallore, #he vmmdorer
shialf b gives o2 besst srvon {13 dewd advaers aveior of such indves fn separdte the
ol 1 ibe conpieyes yasbifies on the wohetne witiin e nofive prred. (b ensploy sy
wilt wof e separstod for priny scbeme fiflsre
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Finally, the Postal Service explains
that the reason it does not dispute
that notice of separation must be
provided to a probationary
employee within a 90-day period is
that Article 12.1.A defines the
probationary period as 90 days.
That is an enforceabie contract
provision, unlike the remaining
elements in Section 365.32 of the
ELM cited by the Unions that are
superseded by Article 12.LA.

TR 7%

The URIONS, of course, are Correct in
asserting that there must have been a
separation before the end of the
employee’s robat:orsarr period in order
for Article 12.1.A to apply. Absent such
a separation, the probationary
employee becomes a permanent
employee and can only be discharged or
removed for 1]usz‘: cause in accordahce
with Article 16, The discharge of a
permanent emp!%ee in cofitrast to the
separation of a probationary employee,
is subject to the grievance-arbitration

procedure.

The Unions also are correct in

pointing out that Article 12 does not

define what constitutes a separation.

That definition is provided, however, in

Section 365.11 of the ELM 'which states:

Separations are personnel actions
that resuit in employees’ being removed
==from the rolls of the Postal Sefvice, K‘

The one issue that legitimately can
be raised in a case where the
Postal Service claims that a
grievance s barred by Article
12.1.A, is that the separation action
did not occur during the
probationary period. The Postal
Zervice acknowledges this, as it
must because, Article 12.1.A has no
application if the separation action
does not occur during the
probationary perfod,

B
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DAS SUMMARY

The Union cannot argue just
cause, or

challenge technical errors, but

Das permits a challenge
distinction between
separation or removal.

THHIEIE

ELM - Separation Vs Removal

365 Separation
36511 Defintion

Reparptions are nai actions that resolt in teking the emptoyee off
Sy iy Sy i I Teking loxee

‘ﬂvc :’Necg:’s date of separation is the kst day the empicyee i carthed on

355.3 Savnr-ttnns w Enweluntory
36531 Removal
355,311 Pefinitic

£
ﬂema;‘gn am action involuntakily separating an emplityee, other than an

sereing under irtrnient o7 a Careet smployee uho iy
mg t!é“?!‘e -pgmgﬁ'mbtm:’ary period, far o 1'

385, 32 Wrnmn-ﬂnquakﬁzam

365328

This of atic i Fy to ha

H? B GrH £
Ty -émpar pplins y to smployees wi Ve H0Y
265373 Probatichary Peried
Sewmmm-duqmifﬁumn mast be effected during the probationary

365,326 Effeetive Date
The effsctive dite ol uwa&wn must in before the eﬁd of the
provationsry period ond must st be retroactive
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<o i Matter of the Afbitration
et hrievant: Haniey

UHFTED STATES BASTAL SERVICE Py Difice: Thoer PEDT
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AMERICAN WAL WORKERS
HRION, AFL-CH
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ISSUE

Did the Postal Service separate Hanley
from its employ prior to the expiration
of her probationary period?

The Postal Service maintains that Hanley
was separated from service prior to the
expiration of her probationary period
and is not entitled to grieve her
discharge. The APWU maintains that
the requisite separation from service did
not occur until after the end of Hanley's
Bgigatic}nary period. As a result, Hanley

me a permanent employee and
may grieve her discharge.

TEIHRE 5
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Farmeis Han

Pu'sca-rz !:3 m«e 2.4, i‘ariey was reﬁmred b serve @ 50 day ;:mbatmary geriud.
The ggrbe«: a3 ot sgree S when the 5S¢ day perod ended. The Postal Service argues

rié

mmaw perid bsded o July 7, 000, The APWU agues that ¥ was

enﬂ tmwzg;y &, 2%@ 1 agree with the union. I Aprit & was Hanley's first day of
St dat}cméd naxst Deen July 6. That ig aisc the date on the Postal Service's

(F}Ersonﬁe Acgga ;gxan i%;é given o Hamey 4t the start of her empiayment.
iy 3, X oy 24in, Hans 1 term
»m W it e g ,iy Af aa&’axnma@s&%n:!ﬁ sm., B

Aﬁer ﬁsn rec & written fmrce af remma! Gatin in then
!smavas iz ordinary o 2 c via cem m itz
wevve: orcmvef tea ho:ne hich
an ]9 mms rom the

TW& i% ) fse;hcém en tmegggswg thelda m &eﬁer seﬂ vsa la maa wEs

Bl frait e gter sent by ragul mal& Nas ot
xetur 0 the post ol

ez cogs mgxﬁm’awggzmmzﬁ‘ s

Robge! nmhecame* TN R
g@gey st for a’advec wweseﬁe»m%e#g[wamk %mwawa

thereafter Haniey fed 2 grisvance. Tne EERr was Draperly plrSeen

Hemetene
through the grevane provedure. (L Exn, 20
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The probiem in applying the Das award to the instant case is
that Avbiteator Das i not explain what e meant by
“separation action” oy haw that can be defined without regard
to the “procedures.” The phrase “separation sction” suggests
the existénce of some step or sef of steps on the part of the
Postal Service, The Das awsrd does not explain which steps
are essential to the very existence of a “separation action” ang
vehich steps are merely "procedures,” whtich can be dispensed
with by the Pms Service and which 40 aot proviie & basls for

the t action guourrad within
tmz 2 day probationary pericd.

Howeyer, accgrdmg m arbitrator Dag, 158N have the suthority
(it darty ) to det hether e " sep 308 ackion”
socurred prior to the expiration of naniev‘s probabionary
period. Unfortunately, Achitretor Das does pot explain what
constitutes & “separation action.” 1 it awrely the dedshe in
the mind of her superviser? is ¥ complets upon verhal
actificetiin ¥ Does 3 “soparstion sction” requive 2 writtes
ratica? I s, K the sep bien action fat s i

& written notice i Bie mall? As T see it the exittence of a
“separgtion action” is mextricably interwined with procedurs
and the Uas award gives Uttle guidante regasding what is
“bysentisl to the “action” and what is mare “procedere.” i
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Arhivaler Uas aoes TIOYE HOL TETy Upon DU Ol peion o
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FRIANIE AV DOTSCN reg
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Since the oriteal decision 1 am required to make is wherna
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2 probilen ormegd & ELM sect

E%:izz; entitied Eﬁedwe Diate.” ELM sechon 365,327

?heeﬁec{weﬁataaé a‘&ﬁnﬁ disquaification must be
s St

nerma ’1':5- end obat il m‘i s?t{}be .
5&93?’3 E“(Veﬂ
the empk:yee bgr;e the enc pmba*maw or triat pere.

Al h reascnable minds could differ, a?pea
ffgemw%%ce of maratgnw in ELM 362 %rﬁ” tc :he wnt'em
achicg requirement in ?25 AS

ol t the trRtin o ot JUE 528 and
35347 cxeate wrs'ggn ratice” as a core suastartwe element of
2 "separation action
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The Postal Service argued that it cannot
force an emptoyee to pick up certified
mail or open his or her mailbox.
However, nothing here should be read
to suggest that an employee can avoid
the effect of notice and separation by
faihng to accept delivery. RHere, the
Postal Service failed to show that either
the notice of certified mait or the letter
sent by regular mail had actuaily been
placed in Hanley's mailbox prior to the
end of her probationary period. There
are no delivery notations on the Form
3849 deiivery notice and no letter
carriers were called to testify.

TR k=

KEYS TO SUCCESS

‘crlhe employee must pass the 90
ay.

The separation notice must be in
writing.

The written notice was not received
within the probationary period.

If all of the above is met, the
smployee is entitled to 2 ‘removal
notice and article 16 protections.




C00C-4C-C 02232669
Article 1.6B, TACS

Arbitrator Margo R. Newman
Portsmouth, Chio

Union Advocate Paul Hern

Ty @

Issue:

Did Postat Service management violate the
National Agreement since luly 1, 2002 by
transferring timekeeping and other refated
duties from a clerk duty assignment to
supervisors in Portsmouth, Ohio, and, if so,
what is the appropriate remedy?

TS 22

Background:

After the July, 2002 implementation of TACS at
the Portsmouth facility, the Union initiated a
grievance alleging that management removed
timekeeping duties from the dlerk craft, which
had always performed them in that office, in
viclation of Articles £ and 37, and requested that
these duties be placed back in the craft, that
management cease and desist from doing
hargaining unit work and make emipioyees whole
for hours of Ymekesping lost.

)
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Background Continued

...Yhe Union initially contends that the grievance
must be sustained on procedural grounds based
upon the Employer's failure to provide the
requested documentation and a written Step 2
response, which constitutes an admission of the
facts set forth in the grievance. ...The Union next
argues that there is a binding focal past practice
at Portsmouth of having bargaining unit
employees perform all timekeeping duties, and
the Snow award recognizes that such practice can
be determinative of the issue,

v s

Relevant Contract
Provisions:

Article 1 Section 6
Article 19

F14 Time and Attendance
Article 37

TS e

Arbitrator’s Opinion

In determining whether the Employer violated
the National Agreement by transferring
timekeeping and other related duties from a clerk
duty assignment to supervisors under the TACS
system in Portsmouth in July 2002, 1 must first
deal with the procedural issue raised by the Union
with respect to the effect of the Emplover's
fallure to furnish requested information or 2
written Step 2 decision in this case.

[




Arbitrators Opinion Con't.

The record establishes that the Union made repeated
requests for information concerning the TACS training given
te supervisors, which was supplied, as well as a listing of
the TACS timekeeping duties performaed by supervisors ang
their job deseriptivns, which were never furnished by the
Employer,

The effect of the Employer’s failure to furnish thig
informmation negates any contention on Bs past that the
Union failed to sustain its burden of proof as a resuit of s
ingbility to set forth specifically the work in disputs, the
msnter and method of performance of the timekeeping
functions under TACS and/or the amount of time actually
spent by supervisors perfonning tinekesping.

s B

Arbitrators Opinion, Con’t.

Management's fature to provide 3 Step 7 written decision is
a separate matter.
The language of Article 15.2 Step I indicates a clear
intention that the parties ate to discuss fully the facts of
each grievance toward finding an early resolution, if
possibie, and impress an the Employer an obligation to
‘make a full and detailed statement of facts and contractual
provisions relied upon.’ ... Precedent makes clear that the
consequences of such failure to respond include preventing
4 t from p ting evigence and ang: not
praviously raised in support of s action tater on and
admitting that the facts recited in the grievance are true.

TS
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Arbitrator’s Opinion, Con't.

The record supports the conclusion that at the
Step 1 and 2 meetings, local management oniy
relied upon the national nature of the TACS
program and its understanding that supervisors
were to perform thnekeeping under it as the basis
for denial of the grievance.

Na specifics concerning the operation at
Partsmouth were raised by management, and no
claim of operational efficiency was made in either
meeting. There was no written response at sither
step.

YETOY w
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Arbitrator’s Opinion, Con’t,

Therefore T conclude that while the Postal
Service's procedural shortcomings do not require
my sustaining the grievance per se, the effect of
not giving the Union information on the TACS
timekesping duties performesd by supervisors and
not raising operational efficiency in a Step 2
decision or Step 3 response forecloses the Postal
Service from relying upon practicality or good
faith reasons of operational efficiency arguments
in this case,

Arbitrator’s Opinion, Con’t,

In this case, the Unlon has established that a
jocal past practice existed at Portsmouth where
the timekeeping functions at issue were included
in a clerk duty assignment and were performed by
a clerk.

It is unclear exactly how much timekeeping work
remains at Portsmouth after the implementation
of TACS, how much was discontinued as a result
of this change in technology, and how much of
the work originaily performed by the
distribution/timekeeper clerk position remains.

TAOTL e

Arbitrator’s Opinion, Con’t

The affected employee{s) and/or the Union shall
be made whole by payment of monies calculated
at the straight time wage rate associated with the
distribution/timehkeepar position at Portsmouth
muitiphied by the number of hours spent by
supervisors performing timekeeping tasks.

3
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Arbitrator's Award

The grievance is sustained. The Postal Service
violated Article 1.6B by transferring timekeeping
and other related duties to supervisors at
Portsmouth upon the implementation of the TACS
system on July 1, 2002, It shall cease and desist
therefrom, return timekeeping duties remaining
after TACS to a dlerk craft duty assignment and
make any affected employee{s) whole in the
manner set forth herein,

RIS

A94C-1A-C 98015755 ETAL
Employer Unilaterally
Eliminated Incoming Phone
Calis

Arbitrator George R. Shea, Ir.
Flushing, NY

irnion Advecate L. Pascal
Presented by Steve Lukosus

TS R

ISSUE:

Are the underlying grievances in
these matters arbitrable under the
provisions of Article 15 of the parties’
National Agreement?

R St i
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BACKGROUND

The parties agreed to consclidate the matters for
purposes of hearing and disposition of the issue
of arbitrability. The parties further agreed to
bifurcate the hearing on the issue of arbitrability
from the hearing on the merits of the underlying
grievances.

The grievances were filed when management
unifaterally eliminated incoming phone calis on
the public phones in the Fluching, NY PA&DC,

rharrnod T

BACKGROUND CONTINUED

The Union argued disparate treatment behween
bargaining unit and non-bargaining unit
employees.

The Employer argued that it is under no
obligation to allow employees to receive private
calls on public phones, that it ties up phone lines
unnecessarily, that it is unfair to employees
waiting to use the phones and to reducs the
constant interruptions to its operation.

Relevant Contract Provisions

Articls 15 Section 1
A grievance is defined as a dispute, difference,
disagreement or complaint between the parties
refative to wages, hours, and conditions of
smiployment. A grievance shall include but is not
fimited to, the complaint of an employes or of the
Union which involves the interpretation,
application of, or compliance with the provisions
of this Agreement or any iocsl Memorandum of
Understanding not in conflict with thic
Agreement,

VS iz
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Relevant Contract Provisions
Con't,

All decisions of an arbitrator will be final and
binding. Al decisions of arbitrators shall be
Himited to the terms and provisions of thig
Agreement, and in no event may the terms and
provisions of this Agreement be altered,
amended, or modified by an arbitrator,

TR xR

Relevant Contract Provisions
Con't,

Article 3
The Employer shall have the exclusive right,
subject to the provisions of this Agreement and
consistent with applicable laws and regulations:
€. To maintain the efficiency of the operations
entrusted to it,

RN s

The Union Position

The underlying grievances in these matters are
arbitrable, in that, {a} they involve a complaint by
employees which invelve their working
conditions; (b) the Employer's contested action is
inconsistent with the Employer's vbligations to
the hearing impaired; and {¢) the Employer’s
argiment that the matter is not arbitrable is a
new argument not previously raised in the
grievance procedure and as such should not be
considered by the Arbitrator,

ol




The Employer Position

The underlying grievances in these matters are
not arbitrable: in that, {a) the grievances do not
involve a complaint copcermning the wages, hours
or working conditions, as those terms are used in
the Agreement; (b) the grieved actions constitute
a contractually proper exercise of managerial
rights under Article 3; and (¢) the action does not
constitute disparate or discriminatory treatment
of employees by the Employer.

TS e

Arbitrator’'s Opinion

The parties mutually agreed that the Arbitrator determine
the substantive arbitrability of the underlying grievances in
this matter separately from any determination of the
merits. The Union contended that the Employer’s argument
regarding the non-arbitrability of the grievances is a new
argumaent, nitiatly raised at arbitration and should not be
accepted by the Arbitrator. ... Arbitrators and courts have
consistently held that the issue of the jurisdiction of an
arbitrator over the subject matter of a grievanoe is open 10
chatienge at any time.

i teceed T

Arbitrator’s Opinion, Con’t.

The determination of the arbitrability of the
instant matters requires the Arbitrator to
determine {a) the existence of a dispute; and (b)
whether or not that disputs involves wages,
hours or working conditions.

Based on the Union's statement of the gricvances
and the Employer's denial of the grievances on
factual and contractual grounds, other than
arbitrability, the Arbirator determines & disputs
exists between the parties.
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Arbitrator’s Decision

For the reasons more fully set forth
in the attached Opinion, the
Arbitrator determines that the above
captioned matters are arbitrable,

Tarons

394C-43J-D 97091751
Removal for Failing to
Report for a FFD

Arbitrator William F. Dolson
Ann Arbor, MI

Union Advocate Michael O. Foster
Presented by Brian Dunn

s

Issue:

1. Can substantive arbitrability be raised for the
first time 5t the arbitration?

2. If number 1 is decided in the afirmative, is the
grievance arbitrable?




Background:

On January 21, 1997, the Emplover issued the
Grievant @ Removal charging her with repeated
faifure to report for Fitness-For-Duty
examination.

The Notice stated that Johnson ‘will be removed
from the Postal Service on March 7, 1997... She
was not 2 work at the time and never did return
to work. She never filed a grievance.

The Union filed a grievance at Step 1 o her
behalf protesting the Remowval on May 13, 1997,

YRIEEE 11

Background Continued

The grievance was summarily denied at Step 1.
The Step 2 Postal Service designee did not issue a
Step 2 decision claiming he did not entertain the
grievance for the reason that the Grievant was no
fonger an employee entitled to access to the
grievance/arbitration procedure.

The Employer raised timeliness for the first time
at Step 3 claiming that the grievance was not
filed at Step 1 untit May 13, 1997, thereby making
it procadurally defective.

R 1%

Arbitrator’s Opinion

Regarding the first part of the stipulated issue,
National Arbitrator Richard Mittenthal, put that
issue to rest in Case No. H7T-3W-C 12454, He
spined in that Award that the Employer is free to
raise a substantive arbitrablity defense for the
first time at the arbitration hearing. Accordingly,
£ conclude that the answer to the first part of the
stipufated ixgue shouid be and is angwered in the
affirmative.




Arbitrator’s Opinion

bt

Regarding the substantive arbitrability question
raised in the second part of the stipulated issue,
the Employer contends that only "employees” of
the Postal Service have access to the
grievance/arbitration procedure in the National
Agreement. It maintains that the Grievant was
an ex-employee at the time the grievance was
filad.

T vzt

Arbitrator’s Opinion

The Postal Service cited two National Arbitration
Panel Awards as controlling,

Bernstein, HIN-4E-C 9678, did not apply as it was
the grievant who was fate in filing a Step 1, rather
than the Union as in the instant case. Berstein
specifically declined to opine on the question of
whether the Union would have had the right to
file a grievance on behalf of a grievant under
these circumstances,

Arbitrator’s Opinion

The second “controlling” award was issued by
Mittenthal in case H7N-5P-C 1132, iInthat
Award, the employee, after his discharge became
final, continued to pursue a grievance with a job
transfer issue which had been filed before his
discharge,

The Arbitrator rejected this Award as well an the
grounds that it was not a discharge grievance,
rather a transfer grievance after the empioyes
was discharged.

Simitarly, the Arbitrator rejected all of the
Empioyer's Regional cites as well claiming they
were not on point.
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Arbitrator’s Opinion

The record shows that at the time the Removal
was issued, the Union was not concurrentiy
notified {as they were required to de under the
jointly negotiated LMOL}) of that action.
Moreover, on March 19, 1997, the Union,
pursuant to Article 31 requested information
regarding the present personnel status of the
Grievant and was told in written reply, it was
“pending.”

FERHE

Arbitrator’s Opinion

The Arbitrator further ruled that when the Unlon
filed the grievance on behalf of the Grievant {on
May 13, 1997), the grievance related back to the
date the Union initiated activity to determine
whether to file s grievance ILe., March 19, 1997
{when it requested the Postal Service to indicate
her present personnel status). On that date, she
was still an employee on the rolls.

Arbitrator's Award

1. Substantive arbitrability can be raised for the
first time at the srbitration hagring.

3. The grigvance ig arbitrable.

RIS




190C-41-C 95068123
Removal for Opening First
Class Mail

Arbitrator Linda Dileone Klein
Hugoton, K§

Union Advocate Tom Maier

Issue:

1. Is the grievance arbitrable?
2. Was the grievant coerced into resigning?

3. I so, is the grievant suljject to discipline
based upon the allegation that she opened mail
addressed to her ex~-husband?

Background:

The grievant is a distribution clerk with
approximately 16 years of service.

In late May 1995, she was observed by a co-
worker as she opened & bank statement, looked
at various checks, returned the checks to the
envelope and resealed the envelope, The incident
was reported to the Postmaster whe, in turn,
notified the Postal Ingpectors. The bank
statement in question was addressed to her sx-
husband.
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Background:

‘The Postal Inspectors conducted an investigation
into the grievant’'s conduct and they interviewed
her on Junie 14, 1995, Following the
interrogation, the inspectors gave the Postinaster
an “oral report of what had been determined.”
The Postmaster then had 2 discussion with the
grievant whereins she acknowledged opening her
ex-hushand’s bank statement.

He then gave har two options on June 14, 1995;
he couid suspend her pending further
investigation with the probability of removal if in
fact she opened the mail at issue, or he would
accept her resignation.

TRIGE k==l

Background:

The Postmaster gave the grievant 10-15 minutes
to decide what to do; he left her alone in his office
and when he returned, the following written
statement was on his desk:
I opened a piece of mail that was not mine, 1
resign as of lune 14, 1995 from the Hugoton
post Office as an employee. 1 am sincerely
sorry for this.

Background:

Yhe Hugoton Office is located in southwestern
Kansas and it is a small facility; the bargaining
unit employees are represented by & District
Coordinator who lives in the central part of the
state. This representative was not a part of the
interview process which eccurred on June 14,
1995, When she bacame aware of the grievant’s
sityation, she initiated a grievance on her behalf.




Employer Contentions

The Employer contends that the grievance is not
arbitrable. The grievant voluntarily resigaed her
position effective June 14, 1995 and she was no
langer an employee on June 27, 1995 when the
grievance was flled,

She did not attempt to withdraw the resignation
and it was binding as submitted, After June 14,
the grievant no longer had access to the
grievance procedure.
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Emplover Contentions

The grievant was not competled to submit her
resignation; she may have been faced with
unpleasant alternatives, however, there was no
coercion or intimidation involved in the decision-
making process. There is no contract language
which prevents Management from giving an
employee an option or an opportunity to resign
instead of being discharged,

Employer Contentions

Even if it could be conciuded that the grievant's
resignation was not voluntary, the Employer
sutnmits that the only appropriaste remedy would
be to sllow her to withdraw said resignation, to
zitow the Employer to continue its investigation,
aud to find that the grievant may still be subject
to disciplinary action.




Union Contentions

The grievant’s resignation was forced by the
actions of the Postat Inspectors and the
Postmaster.

‘The Postmaster actively and persistently sought
her resignation.

The resignation wag submitted and became
effective on the same day the Inspectors and the
Postmaster intimidated the grievant.

She had no time to reflect on her situation or
consult with any representative.

TipaEE b

Arbitrator’s Opinion
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The first two issues are intricately interwoven, K
it can be shown that the grievant’s resignation wa
voluntary and that she freely elected to resign
after considering all of her options, then she has
no “grievance and appeal rights.” However, if
there is sufficient evidence of managerial
impropriety in the form of coercion and if the
Arbitrator can conclude therefrom that the
grievant’'s resignation was not voluntary, then she
cannot be barred from the grievance procedure.
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Arbitrator’s Opinion

The Arbitrator finds that the grievance is
arbitrable and that the grievant was in effect
compelied to resign.

There Is ns Union Representative at the Hugoton
instaliation, and there was evidence {0 suggest
rhat the grievant was unfamiliar with her rights
and the resources avallabie to her; in her 1§ years
of service, she had never been disciplined,
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Arbitrator’s Opinion
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Even though the Inspectors had not yet spoken to
the grievant’s ex-hushand to confirm the
grievant's assertion that she had his permission
to open his mail, they photographed and
fingerprinted her and asked for the names and
addresses of her children,

The Postmaster further intimidated the grievant.
She essentially had no choice but to resign, The
Arbitrator is of the opinion that any reasonable
person in her situation weuld have feft compelied
to resign as well,

Arbitrator’s Opinion

The grievant was interviewed on June 14, toid
that she had broken the law on June 14, and
fingerprinted and photographed on June 14. On
that same day, she was given 10-15 minutes to
consider her circumstances and then she
resigned; her resignation was effective the same
day. She had no chance to decide on a course of
action, and this suggests coercion.

Arbitrator’s Opinion

On its part, the Postal Service cannot be
preciuded from continuing its investigation into
the grievant’s conduct; the Postal $Service cannot
be preciuded from issuing discipline simply
hecause it had been determined that the grievant
was comgpelied to resign her position.

Clearly, the Postal Service had intentions of
disciplining the grievant as of June 14, 1995 and
the within decision on srbitrability and coercion
cannot be a bar from such action at this time.




Arbitrator’'s Award

The grievance is arbitrable. The grievant's
resignation was “coerced”, therefore, it shall be
withdrawn, She may be subject to disciplinary
action. If such action is not taken within 30 days,
she shall be reinstated without loss of seniority,
There shall be no monetary award under any
circumstances.
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