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Remedies in Arbitration

The ultimate purpose of filing any grievance 1s to prove a violation and
obtain a remedy which corrects that violation; or to defend a disciplined emplovee
and obtain an appropriate “make whole” remedy.

The purpose of this handout is to assist you in understanding the principles
arbitrators use to formulate remedies-which in turn should assist you in seeking the
appropriate remedy for the facts of your case.

Those principles and trends have been firmly established over the years and
have appeared in many publications. For this program we have utilized Remedies
In Arbitration by Hill and Sinicropi as well as “Elkouri and Elkouri’s How
Arbitration Works-which is considered the single most authoritative reference
source on the subject of Arbitration.

We have found these sources “pretty much”™ on target in our experience as National
Business Agents presenting the APWU’S case in arbitration.

Yours for a Stronger UNION, Keeping the Faith,
/’:/ .ﬁeéﬁé fff’/’ - ’
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What Shall Be The Remedy?

It is the function of the arbitrator to provide the answer to this question after a hearing involving
the specific facts, circumstances, and arguments, leads to the conclusion that a violation exists.

The remedy formulated de;)erzés; on a number of factors; including the facts of the case, the
contractual provisions involved, the evidence involved, the arguments made, and the remedy
sought. In order to address the appropriate remedy to seek the steward should have a general
understanding of the arbitration process and how it is enforced:

* Arbitration 1s the oldest known method of settling disputes

*The development of Labor-Management Arbitration generally has followed the
development of Collective Bargaining.

*The National Labor Relations Act of 1935 declared that it was the purpose and
policy of the Act to “encourage practices fundamental to the friendly adjustment
of industrial disputes arising out of differences as to wages, hours, or other
working condifions.”

*In the early stages of labor arbitration courts regularly ruled that agreements to
arbitrate disputes would not be enforce and either party could arbitrarily revoke
them.

*The War Labor Dispute Act in 1943 gave statutory authority for the War Labor
Board to settle disputes over the terms of collective bargaining agreements, [t was
the Board’s policy to require the use of clauses providing for arbitration of future
disputes over the interpretation or application of the agreement, This policy laid
the foundation for today’s routine practice of providing arbitration as the final step
of the grievance procedure.

*The Labor-Management Relations Act of 1947 included provisions which would
eventually resolve the problems of enforcing arbitration provisions contained in
collective bargaining agreements,

*On January 20, 1960 the Supreme Court handed down three decisions commonly
referred to as the Steelworker Trilogy. These decisions declared that agreements
to arbitrate were enforceable in federal courts under Section 301 of the 1947
LMRA and that arbitration awards rendered as a result were alse enforceabie.

B



The “Trilogy” decisions untformiy recognize that all facets of arbitral power, including the
arbitrator’s general remedial power, must either explicitly or implicitly flow from and be
established by the collective bargaining agreement. The following are selected &/or highlighted
passages from “Remedies In Arbitration” which address the arbitrator’s power to formulate
remedies:

* “More important, from the standpoint of understanding the remedial power of
an arbitrator, an arbitral decision, unlike those of courts, is, in theory, subject to
only the most limited form of review. The decision of the arbitrator, acting
within the power granted him by the agreement, is final, and nof reviewable
on the merits bv anv court, unless the party attacking the decision can
demonstrate fraud, partialitv, or misconduct on the part of the arbitrator,
So great is the presumption in favor of the finality and validity of the award that
the Court has held that the {inality provision has sufficient ferce to surmount
even instances of mistake.”

* Unlike the executory agreements to arbitrate that were at 1ssue in American
Manufacturing and Warrior & Guif, Enterprise Wheel directly addressed the
guestion of a court’s proper rele in reviewing an arbitrator’s interpretation of a
collective bargaining agreement: “His award is legitimate only so long as it
draws its essence from the collective bargaining agreement, When the
arbitrator’s words manifest an infidelity to this oblipation, courts iave no
choice but to refuse enforcement of the award.” At the same time, however, the
Court realized that labor arbitration must remain flexible in order to function
effectively in an industrial relations setting. Accordingly, the Court concluded
that the arbitrator must have wide latitude in formulating remedies:

When an arbitrator is commissioned to interpret and apply the collective
bargaining agreement, he is to bring his informed judgment to bear in
order to reach a fair solution of a problem. This is especially true when
it comes to formulating remedies. There the need is for flexibility in
meeting a wide variety of sitruations. The draftsmen may never have
thotght of what specific remedy should be awarded to meet a particular
contingency. Nevertheless, an arbitrator is confined to interpretation
and application of the collective bargaining agreement; he does not sit to
dispense his own brand of industrial justice.

* The same theme of wide remedial power was agaimn stressed by the Court in
John Wilev & Sons, Inc. v. Livingston. The “collective bargaining agreement 18
ot an ordinary contract.. Central to the peculiar status and function of a collective
bargaining agreement is the fact.. that it is not in any real sense the simple product
of a consensual relationship. Therefore the Court directed arbitrators to
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operate “within the fiexible procedures of arbitration” to fashion solutions
“which would avoid disturbing labor relations.”

* The basic philosophy of Enterprise Wheel was to elevate the aritrator to a
special status by emphasizing that there would be no interference with his
award simply because a reviewing court differed with him in his
interpretation of the contract. At the same time, as noted by the Third Circuit,
the Supreme Cowrt held a “checkerin” on the arbitrator, confining his zone of
action to the “four corners of the collective bargaining agreement.” One
problem that has become apparent from the cases that have followed Enterprise 1s
that of formulation a consistent and workable standard to be used by the courts
exercising its function of review,

* The Enterprise Court does note that in formulating remedies the arbitrator
“may look for guidance from many sources.” Moreover, in Warrior & Gulf,
the Court further explains that “the labor arbitrator’s "source of law” is_not
confined to the express provisions of the contract, since the industrial
common law-the practices of the industry and the shop-is equally a part of
the collective bargaining agreement although not expressed in it.” The
arbitrator, in his task of interpreting the parties’ agreement, is entitled to take into
account “such factors as the effect upon productivity of a particular result, its
consequences to the morale of the shop, {and) his judgment whether tensions will
be heightened or diminished.” Yet, again, the decision must “draw its essence”
from the collective bargaining agreement.




Arbitrator’s Power to Specifv Remedies When the Contract is Silent

* While a contract may contain provisions detailing what remedies should be
applied to compensate for a particular violation, collective bargaining agreements
commonly omit such provisions. With few exceptions, arbitrators and courts
nevertheless agree that an arbitral appointment carries with it the inherent power
to specify an appropriate remedy.

* Arbitrator William Eaton has observed:

it is often the case in industrial disputes...that the Jfashioning of a
remedy appropriate to a right is required. The necessity for this is
SJounded in the common law maxim that where there is a right, there is a
remedy. That maxim, in turn, is derived from the simple realization that
where a right is purportedly granted, but where no remedy is awarded
when that right is vielated, the right itself is meanin gless,

* Arbitrator Emery declared that “the power merely to recite that the Agreement
has been violated, without the power to redress the injury, would be futility in the
extreme...jurisdiction means the power to grant relief.”

* Likewise, Arbitrator Robben Fleming has observed that in most instances an
arbitrator’s remedy power is implied, rather than specific, since most agreements
do not specifically bestow such power upon the arbitrator. Arbitrators have quite
uniformly held, writes Fleming, that the parties were not engaging in an academic
exercise in seeking a ruling as to whether the contract has been violated, and that
the power to decide the contract violation must therefore carry with it the power to
award a remedy.

* In APWU National Level arbitration case NC-8-5426 Arbitrator (Camser states:

Ut is necessary at the outset to dispose of one threshold contention
raised by the Employer. It was contended that the agreement provides in
Article XV that the arbitrator has wo authority to add to, subtract Jrom,
or maodify the terms of the agreement. So it does. That restriction upon
the jurisdiction of the arbitrator must be scrupulously observed.
Haowever, 1o provide for an appropriate remedy for breaches of the terms
of an agreement, even where no specific provision defining the nature of
such remedy is to be found in the agreement, cortainly is found within
the inherent powers of the arbitrator. No lengthy citarions or discassion
of the nature of the dispute resolution process which these parties have
mutually agreed to Is necessary to support such a conclusion.
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* Qummary-Unless there is clearly restrictive language withdrawing the subject
matter or a particular remedy from the jurisdiction of the arbitrator, courts will
generally hold that the arbitrator possesses the power to make the award and
fashion a remedy even though the agreement is silent on the issue of remedial
authority. This is not to say that any remedy the arbitrator formulates will pass
muster by the courts. A remedy ordered by an arbitrator must, pursuant {9
the Trilogy standard, “draw its essence from the agreement.”




“Cease & Desist” Orders: Rights Without Remedies?

* While it is clear that an arbitrator can appropriately issue an order directing the
employer to stop violating the agreement, arbitrators have questioned whether
these “remedies” are more shadow than substance as far as arbitration is
concerned. In this regard, Arbitrator Louis Crane, addressing the National
Academy of Arbitrators, has observed that when a court issues an injunction
requiring someone to cease and desist from engaging in a course of conduct, it has
the power to issue a contempt citation, either civil or criminal, in order to compel
compliance. An arbitrator’s remedy power after someone disobeys his order to
cease and desist from violating the agreement, in contrast to an equity court, is the
sarme as it was when he 1ssue the cease-and-desist order in the first place. Crane
further points out that before an arbitrator can issue a cease-and-desist order, he
must first find that the conduct in question violates the agreement. Expanding on
this argument, Arbitrator Crane states:

If he lacks the power to do anything about the violation, any relief must
of necessity be declaratory. Issuing a cease-and-desist order in these
circumstances makes him no less a paper tiger if the offender insists
upon following the same course of conduct after the decision is issued.
On the other hand, if the arbitrator has the power to redress the
violations he finds, is it not a better course to do so then and there
instead of issuing a cease-and-desist order?

Crane expands his thesis to include the situation where an arbitrator, while not
immediately granting affirmative relief, may nevertheless want to forewarn the

parties that any repetitive violation of the agreement will result in an affirmative
remedy:

In a permanent umpire system, the arbitrator can withhold affirmative
relief, explain why he is doing so, and tell the parties they may expect
different treatment in the future if the situation occurs again. A cease-
and-desist order is unnecessary. In an ad hoc situation, suck a warning
from an arbitrator could very well reselve any question about whether
he would be the mutual choice of the parties if the same thing happens
again. Besides, he has no assurance that the arbitrator the parties niy
subsequently choose would arvive at the same conclusion.

Consequently, a cease-and-desist order would be no more effective than
the other relief the first arbitrator could have granted.
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* Spyart Bernstein has likewise argued that cease-and-desist orders are generally
not useful as a remedy:

The problem with cease-and-desist orders is that they are something like
gratuitous advice in the award. They both tend to have impact on future
conduct where there may be sevious and honest disagreement on
whether the future conduct, when It 0CCurs, is really within the
framework of the original condition which gave rise to the award.

* 1f the parties specifically request a cease-and-desist order or, alternatively, a
declaratory judgment that the agreement has been violated, the better weight of
authority is to incorporate such a “remedy” into the award if the facts so warrant.
It must be recognized that not all violations of a collective bargaining agreement
can, or even should, be remedied with a monetary award. In numerous situations,
the only viable “remedy” is an order directing the breaching party to honor the
agreement. Arbitration awards, similar o orders of administrative agencies, are
not self-enforcing, but this factor should not preclude an order directing a union or
an emplover to cease violating the contract. Once such an award is issued, if
the breaching party continues tg ignore the order, the award may be
enforced in a subsequent court preceeding.




Granting a Remedy Not Requested

* While it is generally understood that the arbitration of a substantive issue
cmpowers an arbitrator (o issue an appropriate remedy, it is not certain that an
arbitrator will order a remedy that has not been requested either in the lower steps
of the grievance procedure or at the hearin g. This is especially the case where a
particular remedy can not be implied from the nature of the grievance..... Thus it
should be emphasized that even after the parties have empowered the arbitrator
with jurisdiction to decide the substantive issue, they should specifically outline
the requested relief, either in the grievance itself or at the hearing, in order to
ensure that an appropriate remedy will issue. Failure to do so may result in an
award with inappropriate relief, or no relief, being granted.

The full disclosure provisions of Article 15. Section 2, Step 2 (d) state in part:

“At the meeting the Union representative shall make a full and detailed statement of facts
relied upon, contractual provisions involved, and remedy sousht...._...

................................................................................................

IF YOU DON’T ASK FOR IT-
DON’T EXPECT TO GET IT!!

...............................................................................................................................

Of course if you do ask for it you still might not get it-and if you ask for the wrong thing
it may even be worse.
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% INTEREST %

* In general. it has not been the practice of arbitrators to award interest as a
nart of the traditional “make whole” package, primarily because {1} the
parties rarely request it in the sabmission. and (2) it is not considered
customary in the industrial relations forum. The absence of awarding interest
in arbitration can, in part, be attributed to the one-time and now-abandoned
practice of the NLRB of not awarding interest on back-pay awards. Since Board
and court actions frequently spill over into the arbitration area, attention is called
to the reasoning of the Board when, i 1962, it changed its practice of not
awarding interest:

“Back Pay” granted to an employee under the Act is considered as
wages lost by the employee as the result of the respondent’s wrong. It is
not a fine or penalty imposed on the respondent by the Board. “Itis an
indebtedness arising out of an ebligation imposed by statute-an incident
fixed by law to the employer-employee relationship. A liability based on
quasi-contract......”

Accordingly, under accepted legal and equitable principles, interest
should be added to back pay awards made to employees who have been
discriminatorily separated from their employment.

The above represents the “flexibility” of the arbitration process to adapt to trend changes. The
regulations on back pay in Postal Service cases is governed by the provisions of Section 436 of
the ELM. Section 436.6 covers interest.

436.61 Purpose
This section establishes procedures for paying interest that
the Postal Service is obligated to pay pursuant to the law,
court order, arbitration or federal agency decision, national
labor agreement, or Postal Service settlement agreement.
This section does not create any Postal Service obligation
to pay interest on back pay claims.

436.62 Availability of Interest
Interest is paid on back pay only under the following
circumstances:
a. Decisions — awards resulting from legally binding
determinations by course of law, administrative agencies, of
the grievance and arbitration process. They are handled as
follows:




(5) Arbitration Decisions. Interest is paid automatically for
arbitration decisions that award back pay for a disciplinary
suspension or removal for employees represented by the
National postal Mail Handlers’ Union (NPMHU) for cases
heard after February 20, 1991, and for emplovees
represented by the National Association of Letter Carriers
(NALC) and the American Postal Workers™ Union
{APWU) for cases heard after June 12, 1991.

Note: For arbitration decisions that are unrelated to a
disciplinary suspension or removal, interest is not paid
unless 1t is specifically required by the award.

b. Sertlements — awards resulting from agreements between
a representative of the Postal Service and an authorized
employee representative that are reached through
negotiation. Interest is not paid unless it is specifically
required by the settlement agreement.

In addition, our labor agreement requires automatic interest pursuant to the Memo of
Understanding currently found on page 313 of the National Agreement:

Re:  Interest on Back Pay

Where an arbitration award specifies that an employee is entitled to
back pay in a case nvolving disciplinary suspension or removal, the
Employer shall pay interest on such back pay at the Federal Judgment
Rate. This shall apply to cases heard in arbitration after the effective date
of the 1990 Agreement.

You therefore do net have to request interest in your corrective action remedy request related to
disciplinary action cases.

HOWEVER, PLEASE NOTE the provisions of 436.62.b. When entering a settlement
agreement short of arbitration - interest will not be awarded unless specifically negotiated as
a condition of the settiement.

Interest on monetary issues other than back-pay for wrongful disciplinary actions is another
matter,

¥ In general, the awarding of interest in arbitration has been the exception rather than the rule.
When it has occurred it has resulted because it has been reguested or because there has been
such dilatory action by the employer that the arbitrator has concluded that some penalty in the
form of interest was due,




in APWU Case # S7C-3F-C 18357 Arbitrator Marlatt states:
“The circumstances of this grievance might present appropriate grounds for the
award of interest on the back pay since there is evidence to indicate that postal
officials deliberately procrastinated in acting upon the Grievant’s legitimate
application for temporary light duty, and denied such request in bad faith.
Indeed, the treatment of the Grievant in this case can only be characterized as
shabby. However, arbitrators will not award interest or other penalties unless
the Union specifically requests such a remedy and justifies the request, which
was not done here.”

In APWU Case # C7V-4L-C 30528 Arbitrator Fletcher states:

“ APWU has asked for interest on the monies awarded Mr. Lee. In the
circumstances of this case interest would be an inappropriate remedy. In
arbitration interest is usually only awarded in those circumstances where-the
Agreement specifically provides for interest or when egregious conduct
oceurred which would warrant imposition of a penalty as a part of a damages
remedy. Neither condition is found to be present in this record.”

% There are a number of postal cases in which interest has been paid where a grievant has
been monetarily deprived because of some delay or mistake by the USPS.

In APWU Case # S4C-3F-C 27823 Arbitrator Sherman states:

“If this were an isolated event and it appeared that local management had
taken all reasonable precautions to avoid an administrative error, the Arbitrator
would not seriously consider awarding interest. But the evidence reveals quite
the opposite situation at this facility; it reveals a pattern of behavior on the part
of local management which can only be construed as an aitempt 1o embarrass
and undermine vespect for Union leadership. Such behavior not only justifies
the awarding of interest, it makes any other decision clearly inappropriate.
Indeed, a failure to recognize the impropriety of managentent’s actions and 10
provide corrective nreasures could be construed as condoning and even
encouraging such actions in the future. ”

Other Examples:
[90C-41-C 95009468 Arbitrator Fletcher
E7C-2¥F-C 23312 Arbitrator Stoltenberg
190C-11-C 04059175 Arbitrator Stallworth
S4C-3F-C 25770 Arbitrator Sherman
S4C-3F-C 17998 Arbitrator Sherman
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PUNITIVE REMEDIES

* The generally accepted rule in labor arbitration is that an award of “damages” should be
limited to the amount which is necessary te make the injured emplovee whole. Thus,
with few exceptions, arbitrators have ruled that an award of punitive damages, or other
penaity-type relief, is inappropriate in the arbitral forum.

* Arbitrator Harry Dworkin has declared...... .
Where the contracting parties have solem nly concluded a prior agreement
through the process of negotiation, it must necessarily follow that a breach of
its terms will require such relief as will reasonably approximate restitution to
the injured party. The guiding principle in such cases is that the person
deprived of a contract benefit should be made whole for his loss. Such persons
are therefore entitled to compensatory “damages” to the extent required, no
more, and no less. An award in such form is desivned to make the employee
whole to the extent practicable, it is not intended as a penalty, or as a deterrent
to discourage future violations. The concept of a punitive award is inconsistent
with the underlying philosophy of the arbitration process.

* Arbitrator M.S. Ryder has stated... ...

Remedies that are punitive in monetary or exemplary nature should be avoided,
on the ground that parties bargaining collectively in a more or less perpetual
relationship should not seek that one or the other partner be punished for a
mistake, To so seek and to obtain punishment is putting a mortgage on the
Suture happiness of the joint relationship. The trauma and embarrassment of
the exposed ervor should be enough. Engaging in a mistake and acting
accordingly should not be in a setting of perilous cOnsequences.

* In another decision, the Court of Appeals for the Fourth Circuit held that an arbitrator
exceeded his authority in ordering a clothes manufactarer, who had violated the
collective bargaining agreement by failing to obtain the union’s consent before
subcontracting, to pay the union $80,000 for distribution among a group of emplovees
who had been laid off following a shutdown of the plant. The arbitrator determined that
the union had suffered a payroll loss of $80.,000 as a result of the improper
subcontracting. In vacating the award, the court reasoned:

The award of damages in the present case does not draw its essence
from the bargaining Agreement, for the A Breement’s essence does pof
contemplate punitive, but only compensatory, awards, Thouph not
termed punitive, the awward here eiven can only be such, for there ix




nothing in the record showing it validly compensatory, and it is
manifestly not nominal, In the absence of any provision for punitive
awards, and of any substantiating proof of willful or wanton conduct, an
arbitrator may not make an award of punitive damages for breach of a
collective bargaining agreement.

* What Is a “Punitive” Remedy?

While the cases indicate that arbitrators universally refuse to award any remedy
that appears to be “punitive” in nature, arbitrators, as well as the courts, are not in
agreement as to what constitutes a punitive award. For example, in one case the
union requested that the company be directed to pay to other members of the bargaining
unit an incentive bonus that the emplover improperly paid to one employee. In denying
the grievance, the arbitrator stated:

The remedy sought is in the nature of a penalty. It does not seek tg
make the other employees whole for what they have lost. As a general
rule, and in the absence of clear langugge sranting that authority, an
arbitrator does not have the power to impose g penalty as
distinguished from damages for a loss dirvectly sustained.

* Summary-One problem in this area is the tendency of both arbitrators and courts to
characterize remedies as either “punitive” or “compensatory” as a bootstrap to reaching a
desired result. Thus, if an arbitrator or a reviewing court finds that a particular remedy 1s
inappropriate, it may be labeled as “punitive”™ and not fit for arbitral consumption. A
better focus is to consider all theories of liabilitv as they relate to the overall
function of the arbitrator as the parties’ contract reader. As noted by Arbitrator
David Feller, what the grievance arbitrator does is to interpret and apply the
agreement and draw an award from the essence of that agreement. His functien is
to “explicate what is implicit in a collective bargaining agreement.” So long as the
award draws its essence from the agreement, it is. in theory, immune from attack.
Absent a specific directive or mandate in the agreement with respect to remedies,
the question. as stated by one court, should not be whether an award is “punitive”
but rather whether it was reasonable in licht of the findings of the arbitrator. To
use the words of still another court:

“Having chosen arbitration as their forum, the parties must recognize
that an award may differ from that expected in a court of law without
being subject to attack for that reason alone.”
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Cases Where Punitive Remedies Have Been Imposed

Despite the strong arbitral sentiment agamnst awarding pumtive remedies, some
arbitrators, with court approval, have held that punitive-type sanctions may be
appropriate in labor arbitration. For example, Arbitrator Elmer Hilpert has
dectared:

Where repetitive violations of a collective bargaining agreement are
shown to have occurred and “damages” were only nominal, there Ix
some arbitral authority for imposing a meney “penaity,” as a
deterre nt to recurient violations, on the theory that a4 mere arbitral
“cease and desist” directive...would be ineffectual,

Where an employer improperly established a new policy relating to personal
leaves, one arbitrator held that a punitive remedy was appropriate. Finding that
the company knowingly attempted to “rewrite the leave of absence conditions,”
the arbitrator reasoned as follows:

I agree with the theory and rationale of the “obey and grieve rule,”
however, I hasten to observe that employvers who put themselves in the
position of unilaterally establishing extra contractual, unreasonable,
or grbitrary “administrative policies” as substitutes for agreed and
settled language or practices and avoid or refuse to bargain with the
Union on such_matters, leave penalties as the only possible and
appropriate pressure on their actions, As in this case, unless some
penalty is imposed the employer breaks the bargaining and
administration rales and suffers not one whit.

As “exemplary” damages, the arbitrator directed the emplover to pay to each of
three grievants the amount of wages that each would have given up had their
requested leaves been granted.

In an address before the National Academy of Arbitrators, Arbitrator Sidney
Wolff observed that public policy may frown on punitive awards, but it also
frowns on certain aspects of improper labor relations, Wolff points out that a
breach of the labor contract can result in costly industrial instability and warfare.
Thus, any tool or process that can help to maintain labor peace is in the public
interest, and its use should accordingly be encouraged.




While at one time a punitive award, even il authorized in the parties’
agreement, would not be enforced. the hetter view is that the courts will not
consider a punitive award per s¢ unenforceable, especially in the situation
where wiliful and repetitive violations are found.

Even though a party is found to have violated the aoreement, the grhitrator
mav be expecied to refuse to award any penalty which would in essence be an
award of punitive damages. unless, under the circumstances of the case,
punitive damages are clearly justified. While noting that some state and federal
courts have disagreed as to the power of arbitrators to award punitive damages,
Arbitrator Burton B. Turkus added: “Power to award punitive damages is a heady
wine, however, which carries with it an equally potent obligation and abiding
responsibility to invoke the remedy with great care and extreme caution in the
situations where otherwise the ends of justice would be defeated or
unconscionably denied.” Some arbitrators have felt justified in awarding
punitive damages where the contractual viplation was knowing and repeated,
or where it was willful and flagrant.

n APWU case NOV-1M-C 5023, Arbitrator Kelly statest...

“the consensus of arbitral opinion is that the employees or union are
entitled to some award, if for no other reason, than to prevent the
employer from knowingly violating the agreement with impunity.”

He then cites Remedies ; in Arbitration, p.p- 129-1372 as the support for his award.

In APWU # COC-4A-C13902-Arbitratror Goldstein, in a case which involved a pattern
of similar violations for some period of time, states in part:

“When the National Agreement is not being followed in a particular set
of circumstances, such as here, a deterrent beyond a cease and desist
order has been found by numerous panel arbitrators 10 be proper and
authorized by the National A greement. Tagree with that conclusion,
although I would not routinely or in an overbroad way stretch the award
for preminm pay 10 other than extremely limited and compelling
situations. Iam however convinced I have the authority to grant a
monetary remedy along the lines demanded by the Union in the current
grievance. I rule specifically that this is just the sort of case where i
monetary remedy Is necessary and required...”
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Compensatory Damages

* In empowering the arbitrator to resolve their dispute, the parties generally are
considered to have clothed him with authority to grant adequate monetary relief
where he finds that the grievance has merit. In this regard, Arbitrator W. Willard
Wirtz has emiphasized that arbitrators have authority to award money damages for

contract violations even though the contract does not specifically provide such
remedy.

* Monetary damages in arbitration should “normally correspond to specific
monetary losses suffered.” Arbitrator Ralph T. Seward has explained;

“The ordinary rule at cenumon law and in the developing law of labor
relations is that an mward of damages should be limited to the amount
Hecessaty to make the injured ‘whole’. Unless the agreement provides
that some other rule should be followed, this rule must apply”

Thus, for example, where an emplover violates the agreement by utilizing junior
employees, damages will be due only to these emplovees whose sentority would
have entitled them to the work had the employer acted in accordance with the
agreement.

* Arbitrator Maurice S. Trotta has required a showing of injury to justify
damages, and where the existence of any such injury was teo speculative he
refused to award damages. Similarly, other arbitrators generally require a
party to prove his claim for damages, and they will deny manetary relief
where the existence of anv injury is too speculative,

* However, damages will not be denied merely because the amount js difficult to
determine. When difficulty is encountered. the simplest fair method available for
determining the amount will be used.

* Where no other solution is available, the arbitrator “is bound to resort to his own
good sense and judgment, and after considering all the pertinent facts and
circumstances make a reasonable approximation,”

* In some instances monetary damages have been denied where such darnages
were not expressly requested in the grievance, but in other instances no such
eXpress request was required.

In Postal arbitration it is commonplace for arbitrators to remand the issue of
2 manetary remedy to the parties-while retaining jurisdiction in the event

they are unable to reach agreement,
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Pavment to the Union

The vast majority of arbitral awards for damages are concerned with payment to
individuals. In some cases however, the Union has been compensated . When an
individual has been unavailable for payment; or where the Union has suffered damages as
a result of the Company’s actions, exemplary damages have been awarded.

There are a number of such awards involving APWL cases:

In case GOOC-4G-C 95010403 Arbitrator Plant orders payment to the Alexandria
APWU, AFL-CIO local for canceling a job posting and assigning the duties to a
limited duty employee.

In case G94C-1G-C 96068981 Arbitrator Durham made the Union the recipient of
back pay for overtime associated with a detail assignment.

In case GIOC-1G-C 95066791 Arbitrator Eisenmenger awarded payment to the
Unton for an improper detail.

In case H94C-4H-C 98066681 Arbitrator Lurie directed the Service to pay the
Union exemplary damages for bad faith conduct.

In cases GO8C-4G-C 99172535 and G9RC-4G-C 99183202 Arbitrator Armendariz
compensated the Union in the absence of a bargaining unit empioyee where the
USPS improperly utilized Postmaster Reliefs (PMR’s) instead of assigning that
work to a bargaining unit employee.

In case (G9RC-4G-C 99172531 Arbitrator King also compensated the Union m the
absence of a bargaining unit employee where the USPS improperly utilized
Postmaster Reliefs (PMR’s) instead of assigning that work to a bargaining unit
emplovee.

In case NOV-1M-C 5023 Arbitrator Kelly ordered payment to the Union of
$6,210 “in compensatory damages for knowingly misassigning work and
knowingly failing to comply with a duly executed arbitration.”

In case COC-4K-C 11215 Arbitrator Kahn ordered the USPS to comply promptly with
Arbitrator Benn's award (C7C-4K-C §906). [f the USPS failed to do so within 30 days,
they would pay $2,000.00 1o the Des Moines, 1A Area APWU Local for its failure to
comply with its obligations under Article 13.4.A of the Agreement.
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Unjust Enrichment

* The principle of unjust enrichment holds that “one shall not unjustly enrich

himself at the expense of another.” Arbitrator R. H. Marshall has elaborated:
The general principle of unjust enrichment is that one person should
not be permitted to enrich himself unjustly at the expense of another,
but the party so enriched should be required to make restitution for
property or benefits received, where it is just and equitable, and
where such action involves no violation or frustration of the law,”

The USPS’s often reliance on an gut of context quote by arbitrator Mittenthal in
National Level case H7C-NA-C 36,132,28 to support their argument regarding a
monetary payment to the Union being “punitive” and/or “unjust enrichment™, is
TOTALLY MISPLACED- as that award actually supports the Union in this
maiter!

In that case the Union was seeking a monetary remedy under the doctrine of
“unjust enrichment”. The Postal Service argued against that concept as having
“little relevance to Postal Labor relations.” Arbitrator Mittenthal rejected the
concept of unjust enrichment argued by the Union, but never-the-less provided a
monetary remedy by declaring... “The unjust enrichment theory is more suited
to a commercial transaction than to the labor-management relationship.” He
then invoked the “damages™ principle previously covered:

“It is generally accepted in labor arbitration that a damage award,
arising from a violation of the collective bargaining agreement, should
be limited to the amount necessary to make the injured employees whole.
Those deprived of a contractual benefit are made whole for their loss.
They receive compensatory damages to the extent required, no more and
ne less.”

In spite of the above, the USPS regularly argues “unjust enrichment” in monetary
grievances-especially the casual issues.

-
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“Lack of Harm”

A regular defense used by the USPS to avoid monetary compensation for a clear violation
of the Agreement is the “lack of harm” argument which flows from the general consensus
of arbitral opinion that monetary damages should be limited to the amount necessary to
make a specific employee or employees whole. Where the Union is unable to identify
specific employees that were injured by the violation they raise the “no harm-no foul”
argument which is appealing to some arbitrators-but not all.

* The argument in favor of an award of damages despite the Union’s failure to
show monetary loss to any employee are three-fold. Initially, it can be argued that
unless management is subject to monetary penalty for a knowing breach of the
agreement relating to assignment of work, it will be free to ignore those
provisions whenever all employees in the disfavored classification are working &
full forty hour week. Conversely, a damage award for a knowing breach of the
contract will encourage a good faith effort to abide by the contract.

% The vice of an unremedied misassignment of work, at the very least a knowing
misassignment, is that it reflects adversely on the Union and injures the Union’s
standing among the employees. “What good is the Union if the Company can
ignore the Union contract whenever it wishes and the Union can’t do anything
about it?” A typical employee might ask. Arguably the Union is entitled to
protection against this type of injury to its reputation, as well as to the monetary
injury incurred by it in policing the agreement through the grievance and
arbitration procedure, even if it cannot show a loss of wages to any individual
employee.

* Finally, the argument can be made (wholly without regard to whether the
misassignment of work was knowing or not) that where work is wrongfully
assigned to employees in one classification, an award of damages measured by the
amount of wages that might have been earned had the work been properly
assigned is justified on the theory that even though the union cannot show a loss
of earnings by any employee 1 the disfavored classification, such a loss might
well have occurred....

The difference of opinion regarding the appropriate remedy for clear violations where the
Union cannot specifically identify those that were harmed is profoundly brought to light
in the cases involving “Casuals hired in lien of..7. Asa result we have arbitrators
regularty ruling that Article 7.1.B.1 was violated-but the remedies provided are “all over
the map.”"Some atbitrators decline to order compensation on the basis that to do so would
be granting an undeserved “windfall”. The remedies range from cease and desist with no
monetary remedy, 10 monetary compensation of up to $12 million!
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Arbitral Authority- Discipline

Disciplinary issues are also “contractual” issues in that management’s right to issue
discipline pursuant to Article 3 is “subject to the provisions of this agreement...”. In
Article 16 discipline is prohibited-except for “just cause”, Therefore the issue in all
disciplinary grievances is whether the Postal Service has violated Articie 16 in the
particular disciplinary action taken, as if so, what should be the remedy?

In the early history of arbitration involving the arbitrator’s authority to modify a
disciplinary action a body of opinion developed which suggested that an arbitrator had no
authority to substitute his judgment for that of management’s. That later evolved to a
suggestion that he should not substitute his judgement -with certain specific exceptions:

* Where discrimination, unfaimess, or capricious and arbitrary action are proved-
m other words, when there has been abuse of discretion.

* Where he finds that the penalty is excessive, unireasonable, or that management
abused it’s discretion.

* Where it was found to be improper or too severe, under all the circumstances of
the situation.

1n the Postal Service today, their advocates occasionally raise that “substitute judgement”
argument, but for the most part it has become, without challenge to their authority to do
so, commonplace for arbitrator to modify discipline based on the facts and circumstances
of the case.

The specific language of Article 16 declares that even where discipline is warranted it
must be corrective in nature, rather than punitive. This language reguires an arbitrator to
consider all the facts and circumstances in order to determine whether or not a
disciplinary action is corrective rather than punitive, and to modify the action taken where
warranted. The question of whether there is “just cause” for any discipline period,
requires the same review of the facts.

* This has evolved over the vears based on arbitral opinion-supported by the Courts:

Where an emplover cited awards alleging that arbitrators should not interfere with
discipline assessed by management if the collective bargaining agreement permits
management to exercise judgment, Arbitrator Charles Spaulding responded as
follows:
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Three answers to this line of argument seem appropriate. The first is
that arbitrators very frequently do step in and upset the decisions of
management. The second is that, if arbitrators could not do so,
arbitration would be of little import, since the judgment of management
would in so many cases constitute the final verdict. Finally, the more
careful statement of the principle would probably run to the effect that
where the contract uses such terms as discharge for “cause” or for
“aood cause” or for “justifiable cause” an arbitrator will not lightly
upset a decision reached by competent careful management which acts
in the full light of all the facts, and without any evidence of bias, haste,
or lack of emotional balance. Even under these conditions, if the
decision is such as to shock the sense of justice of ordinary reasonable
men, we suspect that arbitrators have a duty to interfere.

One federal court has endorsed this principle, stating that the just cause standard
is not satisfied unless the penalty bears a reasonable relation to the offense:

A decision of the company to discharge an employee for misconduct,
even if the employee is guilty, may or may not be for just cause. If the
offense and the circumstances accompanying it are sufficient to warrant
such a penalty, just cause would exist, but it is also true that in many
cases such a penalty may be excessive and unwarranted.

In this same regard, the Eighth Circuit has recently stated that the “just cause”
standard of discipline may imply a “procedural” as well as a “substantive”
clement, and that it was permissible for an arbitrator to find that an employer did
not have just cause to discharge an employee where the employer did not give the
emplovee an adequate opportunity to present his side of the story.

The remedy you request, depending on the nature of the discipline should include:

Rescind and expunge (Nature of discipline, e.g. 7 day suspension, removal, etc.)
with back-pay and all other contractual benefits to which the grievant may be
entitled as a means of being “made whole”.



Remedies for Procedural Violations

* Arbitrators Robben Fleming has called attention to the problems of procedural
irregularities in the administration of the collective bargaining agreement. In the
discharge and discipline area, Fleming notes that contracts frequently include
provisions that require the employer, prior to imposing disciplinary measures, to
provide notice to the unton. Other requirements include giving the emplovee a
written statement of the charges and/or holding a pre-disciplinary hearing at
which the employee and the union representative are given the option of
attending. When the employer has not observed contractually mandated
procedural requirements, or is found to have otherwise engaged in procedural
irregulanities inconsistent with a “just cause” standard, arbitrators are faced with
the problem of formulating a remedy.

Fleming notes that when there has been a procedural violation in a discharge or
discipline case, there are three possible positions that arbitrators may adopt: (1)
that unless there s strict compliance with the procedural requirements, the entire
action at issue will be nullified; (2) that the requirements are of significance only
where the employee can demonstrate that he has been prejudiced by failure to
comply therewith; or (3) that the requirements are important and that any failure
to comply will be penalized, but that the action taken is not necessarily rendered
null and void. Depending upon the particular procedural violation, arbitrators
have utilized various remedies.

* The most commonly cited violation of “due process™ standards revolves around
the investigation of the incident giving rise to the penalty assessed. Where
management has failed to make a complete investigation, arbitrators have
invalidated discharges and ordered reinstaternent of the aggrieved employee. This
principle has been expressed by Arbitrator Michael Beck as follows:

An essential element of just cause is a requirement that the Employer,
before administering discipline to an employvee, particularly where the
supreme penalty of discharge is being imposed, make an effort ro
discover whether the employee did in fact violate or disobey a rule or
order of management. This requirement is really no more than what is
known in our legal system as procedural due process. Arbitrators
generally require that an employee be afforded such due process.
Further, the failure of an employer to make reasonable inguiry or
investigation before assessing punishment is a factor, and in some cases
the only factor, in an arbitrator’s refusal to sustain a discharge.



+ Arbitrator Peter Kelliher has likewise noted that the value of a pre-discharge
hearing both to the employer and to the grievant is fully recognized “and the
purpose cannot be served by an ex post facto determination as to whether the
grievant was ‘prejudiced” by the lack of “due process.” ”

* Qummary- There is no uniform solution or preferred remedy when a procedural
violation is found in a discipline or discharge case. As suggested by Arbitrator
Robben Fleming, it may be undesirable to rule that the entire action will be voided
unless there is strict compliance with all procedural requirements:

‘The procedural jrregularity may not have been prejudicial in any
sense of the word, the emphasis upon technicalities would be
inconsistent with the informal atmosphere of the arbitration process,
and the end result could on many occasions be quite hudicrous. If, for
instance, an employee gets drunk on the job and starts smashing
valuable machinery with a sledge hammer, it would hardly seem
appropriate to nullify his discharge on the sole ground that it was in
violation of a contractual requirement that the union be given
advance netice.

The second position, notes Fleming, has considerable merit because it focuses on
the facts of a particular case. If, in fact, there is a procedural violation and the
affected employee can demonstrate prejudice, it may indeed be appropriate to
invalidate the discharge. In this regard, it may not be unreasonable to conclude
that some procedural defects are, on their face, prejudicial to an employee’s case,
45 the situation where an employee is denied all opportunity to explain his side of
the story. Under these facts, an arbitrator may appropriately nullify such action
based only on procedural ‘nfirmities. Still, as pointed out by Fleming, there may
be a problem with this approach in that it tends to place a premium on value
judgments as to when an action is actually prejudicial to an individual employee.
Furthermore, it tends to minimize the importance of the parties’ negotiated
procedures.

The third approach recognizes that procedural requirements are important and that
any failure to comply will be penalized, but will not thereby render the action
void. This approach, argues Fleming, has been taken by most arbitrators. In order
to encourage future compliance, one remedy is not to remstate the grievant, but
rather to order the employer to pay the grievant back pay from the date of the
violation to the date of the award because it failed to follow the procedural
requirements of the contract. According to Fleming, the outrage will most likely
assure the company s making sure that the contract is followed in the future.
Another remedy may be to assess the osis of the proceedings against the party
who has not complied with the procedural mandates of the agreement. In those




cases where prejudice is demonstrated. for example, where the grievant has made
incriminating statements in an investigatory interview while being denied a union
steward, any evidence derived may properly be excluded by an arbitrator.

In the Postal arena, the most common violation involves the failure to conduct a
proper investigation, failure to give proper pre-disciplinary hearing (F1.M-921 )&
failure to obtain a Proper review/concurence (Art, 16.8).

The Postal Service being the “discipline factory” that it is, there are a multitude of
cases sustained or modified on these and other procedural and for due process
factors available on APW1U's SEARCH {(Www.apwu.org) or through vour
Business Agent’s office,
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Conclusion-Purpose of a Remedy

After all is said and done the purpose of a remedy is stated most simply by Arbitrator
Mittenthal in APWU National Case # HIC-NA-C-97

«_.the purpose of a remedy is 10 place employees...in the position they
would have been in had there been no contractual violation. The
remedy serves 1o restore the status quo ante.”

They are given wide latitude and flexibility t0 formulate whatever remedy is necgssary to
correct the violation and make injured employees whole to the extent of their losses even
when the contract is silent. Their decisions are not confined to the express provisions of

the contract but are not to be punitive-unless it is necessary to prevent willful, intentional,
flagrant, and or repetitive violations.

The steward’s remedy request must be formulated within these principles, keeping 1n
mind that no remedy will be granted unless a violation is proven, and no violation will be
proven without sufficient evidence along with the propet arguments in relation to that
evidence and the subject of the grievance, o persuade the arbitrator to grant the remedy
sought.




SELECTED CONTRACTUAL ISSUES

* Supervisors Performing Bargaining Unit Work

Art. 1.6.A- The proper remedy is pavment to the appropriate bargaining unit

employee for the time involved at the applicable rate. (Memo of Understandin g-
March 13, 1979)

Art. 1.6.B- This provision was mnterpreted by National level arbitrator Garrett in
case #AC-NAT-5221 on Feb., 6, 1978. That decision is still in effect today-and
was endorsed by arbitrator Das in case HQ9B-C-4Q-C01238942 on Jan, 4, 2005,
The amount of work postmasters and supervisors can perform in 1.6B offices is
determined by “past practice” in cach office. The Garrett award focuses on
change,

The remedy to seek: Cease and desist; return the work to the craft with
compensation for the time invelved,

Art. 1.6.B- also involves an jssue not in dispute. The parties agree that “Garrett”
prevents bargaining unit work being shifted from craft employees to managers
solely for budget purposes. (Pre-arbitration decision: 1-] [-95) The remedy to
seek: Cease and desist; return the work to the craft with compensation for
the time involved.

In Regional #C7C-4M-C 20888 Arbitrator BENN provided the following remedy:

-« “the status quo shall be restored and greivant shall be entitled to make whole
relief...”,

“ARTICLE 5

Past Practice- Certain working conditions or benefits are not specifically spelled out in
the contract, vet attain contractual status through “past practice.” The remedy to seek:
restoration of the practice with compensation at the appropriate rate for losses (if
they arguably occur.) Example: a number of regional awards address the unilateral
elimination of work breaks. Arbitrators have restored breaks and provided
compensation at the O.T, rate, straj ght time rate, and without compensation,

Unilateral Action- The remedy to seek: Cease and desist with compensation for the
affected employees, at the appropriate rate of pay. (Ifa monetary effect is involved)
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These cases can affect other contractual provisions of handbook regulations:

Example: In case G94C-1G-C 97034002 Arbitrator August granted 2 hours of
Administrative leave to all employees that worked on Dec. 24, 1996. The basis for this
sward was the Arkansas District Manager’s decision to unilaterally allow eleven
bargaining unit emplovees working i1 Finance to go home early in the “spirit” of the
holidays.

#* ARTICLE 7 ISSUES

7 1.B.1- Hiring casuals in lieu of career employees. The remedy to seek: Cease
and desist. Make the bargaining unit whole by compensating the (craft)
bargaining unit for all hours worked by casuals at the appropriate O.T. rate
(s) on an engoing basis until settled.

7.1.B.2- “every eftort” to provide PTF's work before casuals during the course
of a service week, The remedy to seek: Compensate the grievant(s) for the hours
they were available, but not scheduled to work, up to 40 for the week. These
grievances are easily documented and settled prior to arbitration however, there
are a number of awards on the issue.

7 1.C.2- - “every effort” to provide PTE’s work before T.E.’s during the coursg
of a pay-period.

The remedy to seek: Compensate the grievant(s) for the hours they were
available to work at the straight time but were not scheduled or allowed to
werk. (This provision applies to R.E.C.TE.s)

% 2- Crossing Crafts-

The remedy to seek: Compensation to the appropriate member of the
losing craft at the appropriate rate of pay for the number of hours
involved.

National Level Arbitration # HRC-2F-C 7406 - Arbitrator Mittenthal
“However, the cross-craft assignment of this Mail Handler was d
violation of the National Agregment and he did perform work which
chould have been performed by Ppistribution Clerks. The latter were
injured by the violgtion and there is no way for shem fo get that work
hack.”




A number of regional awards are available on this issue.
Specific Reference:

In S4C-3F-C 36981 Arbitrator Marlatt awards 3,082.05 hours of O.T;
citing Arbitrator Grabb who had awarded 1500 hours after stating:

“The arbitrator does not wish 1o have his award turn into g Lross
fortuitous windfall for clerks who worked Jull time and overtime
at a negotiated wage, and yet the management at the Waukesha
Post Office must be made to realize that it carried on a blatant
program of vielations of the A greement for an extended period.”

7.3 Maximization: The remedy to seek: Conversion of the senior PTF(s)
retroactively and make them whole for any loss of hours or benefits,
including out of schedule pay, which resulted from not being converted in a
timely manner.

Dozens of regional awards are available on this issue,

Specific References: S4C-3F-C 5381 2. Arbitrator Bennett.; “Maxi-memo”
p.p.283-284,

The remedy to seek: Convert the senior PTF(s) to full-time retroactively and
make them whole for any loss of hours or benefits which resulted from not
being converted in a timely manner.

NOTE: The requirement to convert to full-time flexible states per the Maxi-memo

is not subject to Article 12 withholding. Contact your business agent if they
refuse to convert because of “withholding™.
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«* OVERTIME ISSUES

R.5C- Bypass for O.T. given 0 non-OTDL employee
Remedy: Compensation for the number of hours involved at the
appropriate O.1. rate. (Jan 13, 1975 pre-arb)

R.5C- Bypass for O.T. given 0 another OTDL employee
Remedy: Similar make-up oppertunity within 90 days
(Jan 13, 1975 pre-arb)

Failure to provide make-up within 90 days.
Remedy: compensation for the number of hours invelved at the
Appropriate rate. (Jan 13, 1975 pre-arb)

§ 5D- Non-OTDL employee ¥ orced to work O.T. when OTDL employee was
available and not used.
Remedy: An additional 5G% for being required to work at a time
when they should not have been required to do so.
Reference: An arbitrator’s inherent power to provide an appropriate
remedy when the contract is silent: (National Level Arbitration-
NC-8-5426-Garser) ;:MOU at page 285: and Case C7C-4K-C 33984-
Arbitrator Fletcher,

8.5F-Non-OTDL employee Forced to work beyond 8.5F limits while others
who were available to work were not utilized on overtime.
Remedy: An additional 50% for being required to work at a time
when they should not have been required to do so.
Reference: An arbitrator’s inherent power to provide an appropriate
remedy when the contract is silent:(National Level Arbitration-
NC-§-5426-Gamser); MOU at page 485: and Case C7C-4K-C 33984-

Arbitrator Fletcher.

.3G-Non-OTDL employee Forced to work overtime before the OTDL
Employees are “maximized”.
Remedy: An additional 209, for being required to work at a time
when they should not have heen required te do se.
Reference; An arbitrator’s inherent power to provide an appropriate
remnedy, { ®ational Level Azbi‘{zation—?%C‘S»ﬁr%zé*{}amsef}; MOU at
page 285; and Case C7C-4K-C 33984-Fletcher.
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8.5.G.2- Employee working bevond 12/60 hour limits.
Remedy: The onlv remedy available for this violation is penalty pay;
References: National Level HAN-NA-21 -Arbitrator Mittenthal
Memo of Understanding dated 10-19-88
National Level A9ON-4A-C 94042668- Arbitrator Snow

Arbitrator Snow’s award appears o preclude any further challenges on this
issue----¢ven under the “continuing violation” (or willful, flagrant, etc.)
principle. Referencing the above cited MEMO he states:
“It 1s reasonable to conclude that the Lnion gave up

its right to arbitrate for harsher penalties in exchange

for a consistent penalty and a reduced need to arbitrate

forit. If a problem with excessive emplover violations

Is emerging, it is an issue about which there is a need

to negotiate.”(Emphasis added)

Further references: Regional case J94C-4] -C 98023333 dated 4-2-03 in
which Arbitrator Klein defers 1o “Snow” and cites her lack of authority to
fashion a remedy other than what the parties have agreed upon. Klein had
previously awarded an additional 50% beyond the 50% provided in the

10/19'88 Memo in regional arbitration on 5'24/96 before the Snow award was
issued on Nov, 30. 1998.

* DENIED ANNUAL LEAVE

Adhering to the status guo remedy principle automatically creates a situation in
which a violation involving the denial of annual cannot possibly be remedied
once the date of the requested leave passes.

Remedy: Compliance with the contractual provision invelved,

approval of the leave, and further that if not settled before the time
involved, the grievant be compensated an additional 50% premium for the
number of hours involved. Regional awards have granted this remedy.
Specific references:

S7C-3B-C 32276-Arbitrator Sherman

GO0C-4G-C 92037550-Arbitrator Durham {brief available)

194C-11-C 96082683 Arbitrator Staltworth

L)
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* REQUESTS FOR MEDICAL DOCUMENTATION

Elm 513-lmproper “blanket” requests”
Remedy: Reimbursement for all costs involved in securing the
documentation ~to include cost of the doctor visit including any tests
ordered, time traveling and waiting for treatment, and mileage.
Reference: Numerous siep 4 decisions prohibit “blanket requests”

ELM 513-“for protection of interests of the Postal Service”
Remedy: Assuming a violation exists, is the same as above.

* HOLIDAY SCHEDULING ISSUES

11.6A-Failure to post holiday schedule in accordance with the Agreement.

Remedy: 50% additional pay.
(Elm-434, Holiday Scheduling Premium)

11.6B-Violations of the “pecking order” to avoid penalty overtime.
The remedy is to compensate those improperly forced fo work an
Additional 50% premium.
The Remedy: For these who should have worked instead i$
compensation at the rate of pay the employee would have earned
had he/she worked on that holiday.
{(Memo of Understanding 10/19/88)

11.68-Full time volunteer not allowed to work for reasons other than to avoid
the “pecking order” of penalty overtime.
Remedy: Compensation for 8 hours at the appropriate rate of pay.

11.6B-failure to schedule ptf’s to maxiumum extent possible
Remedy: To compensate the appropriate apumber of forced full-time
Regulars an acf{;liiiémai 50% premium for being required to work.
A number of regional awards suppert this request.
Note: A separate grievance should be filed for the pit’s who should have been
scheduled to work.

Lok
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Remedy: Would he compensation for the hours the PTFs

should have worked but did not.

A number of regional awards support this request,

Specific references: 194C-11.C 97033648-Arbitrator Larney
I98C-11-C 9928772 1-Arbitrator Kessler
Memo of Understanding-10/18/88

11.6B-Arbitrary “overstaffing” to “play it safe™,
Remedy: To compensate the forced employees an additional 50%.

GENERAL INAPPROPRIATE REMEDIES

While not totally impossible, obtaining remedies of the following tvpe are usually unsuccessful
in arbitration and at other steps of the grievance procedure. Jt is recommended, except in the
most unusual circumstances, that these or similar remedies not be requested as most arbitrators
will not grant what they believe to be inappropriate and often will not permit modification of a
requested remedy.

* & s e e

Fire or discipline a Supervisor or reassignment of a supervisor,

Written or verbal apologies.

Punitive damages such as paying the Union x amount of money for violations,
Punitive damages to al} bargaining unit employees for the violation itself

Require management to pay full cost of the arbitration.

Remedies that are outside the scope of, or contrary to the contract &7or Handbooks.

When in doubt about the proper remedy. remember to ask other Stewards,
local officers, or call YOUR National Business Agents. Part of our job is
to assist you with your questions.

[P
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Remedies
In
Arbitration

Robkent & Kesshe

Remedies In Arbitration

# The uitimate purpose of filing a grievanceis to
prove a violation and obtain a remedy which
corrects that violation,

# The purpose of this program is to assist you in

- understanding the principles arbitrators use 1o

formulate remedies.
= Those principles and trends have been firmly
established over the vears and appear in many
publications.
# For this program we have utilized:
' < Remediss In Arhitmation by Hitl and Sinieron
§ £ by Efcoun snd Eikouri

What Shall Be The Remedy?

H is the funiction of the arbitrator to provide the
answer to this question after a hearing mvolving
the specific facts, circumstances, and arguments,
. leads to the conclusion that a vielation exists,

% The remedy formudated depends on & number of
factors; incloding the facts of the case, e
contraciual provisens invelved, the evidence
mvelved, the arguments made, and the renedy
scught. in order to address the sppropriate
remedy 1o seek the steward should have a2 peneral
srderstanding of the mbitration process and how i
15 enforeed.
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Arbitration

¥ Arhitration is the oldest known method of settling disputes.

s folawed the

% The National Labor Relations Aot of 1933 declared that ot
was the purpose and policy of the Act i “encourage
practices fundamental to the Trieadly adjustment of
industrial disputes anising out of differences a3 1o wages,
hours, of other working conditions.

® |n the eariy stages of labor atbitration courts regalarty rufed
fast agreements to arbatrate dispuies would not be enforced
and either party could arbitrarily reveke them.

Arbitration

o Lw The War Labor Dispuie Act of {943 pave statatory

authority for the War Laber Board 1o settle dlspuiEs over the
wems of collective bdrgammg: agreements. 1 was
Reard’s policy fo Tequire the use of clauses provi mg for
arbitration of future disputes over the interpretation or
spplication of the apreement. This policy laid the
foundation for today’s vouting prachice of providing
arbitration as the fnal step of the grievance procedure.

# The Labor-Management Relations Act of 1547 inciuded
prOVISIONS which woueld eventuatly rescive the problems of

enforcing arbitration provisions contained in collective
bargaining agrocments.

Arbitration

2= O January 20, 1960, the Supreme Court handed
down three decizions commonly referred to as the
Stecbworker Trilogy. These decisions declared that ¢
AETECMENnEs 10 arbatrate were enfarceable o federal
courts under Section 361 of the 1947 LMRA and
that arbitration swards rendered as 3 result were
alse enforceabls

The “Trilogy” decisions uniformly recognize that
all facets of arbitral power, inchuding the
arbitrator’s general vemedial power, must etther
explicitly or implicitly flow from and be
astablished by the collective bargaining agreement.




= The decision of the arbitrator, acting within the
power pranted him by the agreensit, 15 final, and
not reviewable on the merits by any coutt, unless
the party attacking the decision can demonsiiate
fraud, partiality, or misconduct on the part of the
arbitrator.

* % The finality provision has suffcient force 1o
surmount even instances of mistake.

& The arbitrator’s award is legitimate only se fong us
it draws its essence from the collective bargaining
agreernent. When the arbitrator’s words manifest
an infidelity to this obhigation, courts have ne
choice but to refuse enforcement of the award.

& The Court concluded thut the arbitrator
must have wide latitude i formulating
remedies:

Fhis ix especigify puwe when G comes
smmidating  remedies. There the need i fur
Hexibility in mesting a wide variey of siturons.
The drafismen mdy never hove dhomght of what
specific remedy should e awarded fo meet 8
particular  ConERgENCE. Nevertheless,  an
arbitreor  is comfined  lo [mterpretation anid
applicaion of  the  colective bargaining
agreement; he does not sif fu dispense his own
Brand of indusirial pustice.

= The court divected arbirators to operate
swithin the flexible procedures of
arbitration” to fashion solutions “which
would avoid disturbing labor relations.”

£ There would be no interference with an
sward simply because a reviewing count
differed with the arbitrator in tharr
ipterpretation of the contract.

% The Court confined the arbitrator’s zone of

action o ihe “four corners of the cotlective
hargaining agreement.”




= In formulating remedies the arbitrator “may
look for guidance from many sources.”

# The arbitrator is not confined to the eXPIesS
provisions of the contract, since the
mdustrial common faw — the practices of the
industry and the shop - is equally a part of
the collective bargaining agreement
although not expressed in it.”

® The decision must “draw its essence” from
the collective bargaining agreement,

Arbitratar's Power to Specify Remedies
When the Contract is Silemt

| # Arbitrators and courts agree that an arbitral
appointment carries with it the inherent power to
specity an appropriate remedy.

% Arbitrator William Eston has observed:

i often the case in industriad disputes.. that the
fasiioming of @ remedy appropriate o a right fs
requited.  The necessity for this i foumded in the
commicn law suexin that where there is o right, there is
a vemedy. That mavim, in wen, is derived from the
singie regiization that where g rght & purporiediy
gravted, bt swhere ao remedy is awarded when ot
right is viclated, the right itvelf is mevningless.

Arbitrator's Power to Specify Remedies
When the Contract is Sitent

Arbitrater Einery declared that “the power merely 1g recite
that the Agreement has been violated, without the power
redress the snjury, would be futility in the
extreme._jurisdiction means the power 1o grant rehef”
Asbitrater Robben Fleming has sbserved that in mesy
instances an abitrator’s remedy power is mmphied. rather
than speeifie, since most aprrements do not specifically
bestow such power upon e atbirator. Arbitrators have
qurte unife held that the parties were net engaging in an
wademic e tseeieng 3 ruling as 1o whether the
contract has been vielated, and the the perwer {0 degide ihe
contract vislation must therefore carry with it the pewer (o
gward a remedy.




Arbitrator’s Power to Specify Remedies
When the Contract is Silent

¥ i APWL Nattonal Levet arbitration case
NEL§-3476, Arbatrator Gamser states:

¢ dresief Cer 3
costended that the agrevment provides in Article XV

that the arbirator has ne guthority to ald wo, suhract
Fven, or modify the termy of the ugreement. Sv if dows.
That resiriciion ypon the furisdiction of the arfitraior
arst Re scrupulously observed. However, lo provide
St us upprupsiare remedy for breackes of ihe terms o
G dgrecment, ever wiere Nio speclic  provision

2

detining ke nature of such remedy i to be found i the
dureement, certdnly is found within the inkereni

prnwers of the arbitrator.”

Arhitrator’s Power to Specify Remedies
When the Contract is Silent

= Spmmary: Unless there is clearly restrictive
' |anguage withdrawing the subject matier or a
particular remedy from the junisdiction of the
arbitrator, courts will generally hold that the
arbitrator possesses the power to make the award
and Tashion & remedy even though the agreement
is silent on the issues of remedial authority. This
is mot to say that any remedy the arbitrator
formulates will pass muster by the cowrts. A
rermedy ordered by an arbitrator must, parsuast (o
the Trijopy standard, “draw s essense from the

“Cease & Desist” Orders:
Rights Without Remedies?

While it is clear that an arbitrator can
appropriately issue an order directing the
emplover to stop violating the agreement,
arbitrators have questioned whether these
“vermedies” are more shadow than substance
as Tar ag arbitration is concomed.

¥

= Before an arhitrator can issue 2 cense and
desist order, they roust fivst find that the
sonduct in guestion violates the agreement.




“Cease & Desist” Orders:
Rights Without Kemedies?

% U e lacks the power 1o de

g about the

vioiation, any relie
declurmtory. Isuung a oo

y fesist order in
these circumstances makes him o less & paper
tiger if the offender insists upon following the
same course of conduct after the decision is
msued. On the other hand, if the arbitrator has the
power to redress the violations he finds, is tnot a
better course to do so then and there mstead of
ssuing a cease-and-desist order?”

-Arbitrazgs Lous Crane

“Cease & Desist” Orders:
Rights Without Remedies?

% Arbitrator Bernstein has likewise argued
that cease and desist orders are generaily
not useful as a remedy:

“The problem with cease-and-desist orders is
that they are something like gramitous advice
in the award, They both rend to have impact
on finure conduct where there may be serious
and homnest disagreement on whether the fuhire
conduct, when it ocewrs, is really within the
Jramework of the original condition which

o the award.”

“Cease & Desist” Orders:
Rights Without Remedies?

better weight of authorily is to corpeste such a “remedy”
inte the award i the facts so warrant,

ized that re sl viclations of 2 eollegtive
wht, b romedied with

Bt et be rees
bargaining agreemant can, or even sh
a monelary award,

i suemeringg siuations. e only vishle “remedy” is an order
direeting the breaching party w0 honor the agreement,

arid iz ssued,

If the partizs specificaly reguest 2 cease snd desist order, the

je i




Granting a Remedy Not Requested

sderstood that the arhitration of s
SERpOWLYS 81 & 107 Ho 1R AT

L pot ceriain that @ et wiil
EEstatid erin the
of (he grievanee pracedure o 3 the heanng.

. This i especially the case where 3 particutar remedy San
et be implied from the natust of the prigvance. .. thus the
partigs should specifically outhine the requested rehiel,
either 1 the gnevance ieapid or af the heating, it order 16
engure @l &0 appropriae remedy will ssue

£ Faiture (o do 30 may resuli 1059 award with inapprepriaie
celief, of no relief, being granied.

H

Granting a Remedy Not Requested

= The full disclosure provisions of Article 15,
Section 2, Step 2(d) state in part:“Atthe
meeting the Union representative shall make
5 full and detailed statement of facts relied
upon, contractual provisions invoived, and

remedy sought. .. ...

EIFYOU DON'T ASK FOR [T~ DON'T
EXPECTTOGETIT!H

 ¢Of cawrse if you do ask for it you still might not gef if
. and if you usk for the wrony thing it may be even worse, 3

Interest
. % In general, it hias not heen the practice of
arbitration to wward interest as a part of the
sacitional “reake whele” package. primanly
becsuse { 1) the parties rarely request i i the
submission, and (2] 1 15 not comsidpred customary
i the ndustrial relations forum.

b seribated f6 the one-time Practice of the NLRB
of not awarding mterest on back-pay awards. In
1242, that practice changed.

& The absence of awarding inierest in arbitration can &

ol




Interest

"= ELM Sectton 436.6 covers interest on back-
pay i postal service cases,
® 43661 Purpose

This section establishes procedures
for paying interest when the Postal Service
1s obligated by, national labor agreement
topavit .

Interesy

& ELM 436,62 Generat
Interest is paid on back pay only when it ig
expresaly awarded in 2 settlement o decision.

® Our labor sgrecment reguires automatic interest parsuant
to the Memorandum of Undesstanding currenily found on

page 313 of the National Agreement.

= You therefore dy et have to request interest in vour

cortective action remedy request related 1o disciplinary

ACHOR CHSCT,

However, please pote ahove emphasis and the provisions

of 436,62, When enlering 2 settiement agreement short of

arbitration — interest wilt not be awarded unless
specifically negotisted as a condftion of the settlement.

"

Inrerest

= Interest of monsiany for wrongful ©

r ; kssues other thin back-pa
disciphnary activns 15

snother mutier,

T

In gevieral. the awarding of interest in arbitration has been
ihg exception rather than the rule. When it has coourred it
a3 resuligd because 1 has been reguesied or because there

fias been such difatory action by the am 7 that the
arhitraio? has concladed that some penaity m the form of
interest way due.

: wher of postal cases in which interest has Bewn
i here g grievant hus been monctanty deprived hecause
of same delay or s the LIPS,

= Eusrnsiss




Punitive Remedies

The generally accepted rule in fabor
spiitration ig that an award of “damages”
shouid be limited to the amount which 13
pecessary to make the injured employee
whote, Thus, with few exceptions,
arbitrators have ruled that an award of
punitive damages, of other penaliy-type
eolief. is inappropriate in the arbitral forum.

Punitive Remedies

a Arbitrator Harry Dworkin has declared:

=g breach of its terms will require such retel
as will reasonably approximate restitution to the
injured party. The guiding principle in such cases
is that the person deprived of & contract benefit
should be made whole for his foss, Such persons
are therefore entitled o compensatory ‘damuges’
1o the extetd Tequired, no more, and no jess. An
award in such form is designed to make the
employee whole to the extent practicable” . ..

What is a “Punitive” Remedy?

While the cases indicate that arbitraters
umiversally refuse 1o award sny rernedy that
appears Lo be Upunitive” in nature, arbitrators, as
well 45 the courts, are NOY i agreement &3 10 what
constitutes a pusitive award, 1o denving &
grievance, ane arbifrator arated:

cought i in the antare o
ies FHIRE
feasd

v langnsgy srinting the ambeciy. g
HE FRERIAE & gy
for @ dass divecily

“The remedy
s He X
s they ha
wf el
ar doss Aot luve the
fxanguished Jrom damag

whiis

sstafreid.




Have

ere Punitive Remedies
Been Imposed

Cases Wi

# Despite the strong arbitral sentiment agarist
awarding punitive remedies, some arbitrators,
with court approval. leve held that punitive-type
sanctions may be appropriate in labor arbitration.
For exampie, Arbitvator Elmer Hiipert has
declared:
CWhere vepetioive vislations of a collvctive Fargalning
AETETHEN are shown 0 have aocurred ong damuges'
saal, here s Sone arbitral quth i
# 4 e Ty u o deterremt
5 il @ mery ariinal
W Eneifectugi.

sigre enfy

Cases Where Punitive Remedies Have
Been Imposed

¥

While at orie ime 3 punitive award, ever iT suthorized in
the parties” agreement, would not be enforced, the better
view i that the courts will not consider 2 pumitive award
pet se unenforceable, especially in the situation where
willful and repetitive violations are found,
Even though a party is found to have vielated fhe
agreement, the arbitrator may be expected to refuse 1o
award any penalty which would in essence be an award of
pumitive damages, unless, ander the circumstances of the
ease, punitive damages are clearly justified.
% Some arbittaters have felt justified in awarding punitive
damuages where the contractual vielation was knowing and
repeated. or whese it was willful and flagrant,

%

Cases Where Punitive Remedies Flave
Been bnposed

= APWU case NOV.1M-C 5073,
Arbitrator Kelly states:

“the consensus of arbitral opimon s tat
the emplovees or union are entitled 0 some
award, if for no other reason, than fo prevent
the wunployer from knowingly violating the
agreement with impunity.”

* He then cites Remedies in Arbitration p

129-132 as the support for his award,

10




Compensatory Damages

L Monetary damages in m’bi%mtim_sﬁeuié sormalty
: el W specific monetary losses <u”fered
o Raips T, Seward has ¢

- X’h'{‘ vt Mawrice 5. Trotts has requirad {
Iy I ustify damages, and wher the existerae of any
such injuTy wis too specilative he refused to award
damages, Similurly, other srbitrators generally ro uite 2
party to prove his claim for damages, and they will deny
monetary relied where the existence of any injury 15 0o
KQEC%]M%WE

in Posta! arbiteation it 15 commonplace for arbitratons 1o
rernasid the ssue of o moenctary remedy 1o the paries -
while resaining jorisdiction in 1he event they are unable to
reach agreement.

Payment to the Union

2 The vast majority of arbitral awards for damages
are concerned with payment o individuals, In
some cases however, the Union has been
compensated.

% When an individual has been unavailable for
payment; or where the Union has suffered

% There are 3 number of such awards mvolving
APWU cases.

damages, exemplary damages have been awarded.

Unjust Envichment

& A concept often relied on by the USPS in
monetary remedy cases-—especially
“casuals in Heu of |, Toases.

s Arbiirator Mittenthal rejects the concept of
© unjust enrichment 83~ more sutted to &
commercial transaction than {o the labor
ranapgement relationship (HTC-NA-C36)

11



Lack of Harm

# A regular defense used by the USPS 10 avoid
monetary compensation for a clear violation of
the Agreement- which flows from the general £
consensus of opion that monetary damages :

sudd be lnted to the amount A2cessary 10 make

pecific employvee whole,

¥ Where the Union is unable to identify specific

emplovees that were injured they argue “no-harm-

no foul”,

a

# The difference of opinion regarding appropriate
rewsedies for these type of clear vicletions s
profoundly brought to Bght in cases mvolving

o casualshred in bew ot T

Arbitral Authority - Discipline

# i the carly history of arbatration & body of
opinion developed which suggested that
arbitratory had no authority to substitute their
Judgmeni for management s,

- € Today it is commonplace for arbitrators to modify
discipline based on the facts and circumstances.

# The specific language of Article 16 requires an
arbitrator to consider all the facts and
cireumsiances in order 1o determine whether or
not an action 18 corrective rather than punitive, and
1o modify where warranted.

- % Remedy: “Make Whole”. Rescind &Expunge with

back pay (if applicable} and all other contractual

benefits.

Remedies for Procedural Vielutions

% When the emplover has not ebserved contractually
mansdated procedural requirerments, or has engaged
in trregulardies inconsistent with™ just cause”,
arbitrators are faced with the problem of
formulbating a remady.

® There are three possibilities: Nullify the sction,
suilify if the Union can dewonstrate harm, or
penabize management without rendering the action
nutf and void.

# Iy the Postal arena the most common violation
involves the fatlure 1o conduct a praper
investigation, fatlure to give a proper pre-
disciplmary hearing (ELM- 971}, and fatlure to
obtain a proper review concurrence. (At 16,8}

]



Conclusion-Purpose of a Remedy

B s

= Afier ail is suid and done the purpose ofa

remady s stated most sirnply by Arbirator *

Mittenthal in APWU case HIC IALC-9T
v the purpose of a remedy Is 16 pilace
emplovees...in the position they would have
heen in had there been ne comtraciual
viclation.  The remedy senves @ rostere the
siatus quo @te.”

Conclusion — Purpose of 4 Remedy

= They are given wide latitude and flexibility
to formulate whatever remedy 15 NECeSSATY
to correct the viotation and make injured
employees whole to the extent of their
Josses even when the contract is silent.

% Their decisions are not confined to the
express provisions of the contact but are not
to be punitive unless it s necessary W
prevent wiltful, intentional, flagrant, and of

repetitive violations.

# The steward’s remedy request must be
| formulated within these principles, keeping
i mind that ne remedy will e granted
antess a viclation is proven, and no
violation will be proven without sufficient
evidence zlong with the proper argumenis
in relation to that evidence and the suisject
of the grievance, 1o persuade the arbitrator
to grant the remedy sought,

et




Selected Contractual Issues
Supervisors Performing BU. Work

- Artile L.6.A ~ The proper remedy is paymont
to the appropriate bargaining unit emplovee for
the time involved at the applicable rate.
{Memorandum of Understanding 3/13/1 979}

Selected Contractual Issues

: Supervisors Performing B.L. Work
= Art. 148

- The remedy o seek: {(ease and desist; return the work to
the craft with compensation for the time iy olved,

% Articie 1.6.B

~ Al involves wn s net I dispute. The parties agree that
“Garrett” prevents bargaining unst work beity shified from craft

eimplsvies to musages seiely for budget PUFPOEEE, {Pras

arbitration decision 171 1/194%5)

The remedy to seek: ‘Ceuse and desist, return the work to the craft

with compensias for the tme mvoived.

Regional Case BCTCAMAC 20585, Arbitrator Benn provised
ghu rermedy; iR sraits gun sholi be restored and

filent 10 make whirie relfef™

Selected Contractual Jssues
®Article 5 - Past Practice

- Cenain werkig conditisns or e
specifically s

155 8re not
chied aut in the contraet, vet atiain
covntractual status through “past practice.

- The remedy fe seek: restoration of the practice with
compensaien s the appropriate rie for Josses (i they
arguaily coowrd,

- ¥ Article 5 - Unilmeral Action

- The remedy 10 seek: cxase and desis with
sompensztion for the alferted smplovess, 2t the

approprizt rsie of pay (F 2 monetary effect i
invabved),

14




Selected Contractual Issues

i Article 7.1.B.1 - Hiring casuals i Heu of career
ermnplovess

é}ﬂaie ovariime mt;.i_:; (m an ong mm_ basis il
settied.

2 Article 7.1.B.2 - “Every effort” to provide PTFs

work before casuals during the course of a service

week

- The remedy fo seek: Compensats the grevamis) for
the hoars they were avatlable, bul not scheduled to
work, up 10 46 for the week.

Selected Contractual Issues

- = Article 7.2 — Crossing Crafts

— The remedy to seek: Compensation fo the
appropriate member of the losing craft at the
appropriate rate of pay for the number of hours
involved.

— A number of regional awards are available on
this issug.

Selected Contractual Issues

# Anicle 7.3 — Maximization

- The f‘tmedy 1o seck: Camversion of the s
remuactively and make them who

hours o henetits, ncluding cut-of-schedule ;as a%mh

12d fram not being converted in g tmely manner

. [3ozens of regional mwards are gvailable on this ssue
&

“Hasianeme” pages 283-284
- Wote: The requirernent 1o convert 1 full-nme ﬂks.xtér:
statos per the blani-memo is 1 subject te Arucle

o convert because of withholding.

maf‘maiﬁmg, {'patact your basiness agent :f they refuse &

£



Selected Contractual Issues
Orvertime Issues

= Article 3.3.0 - Bypass for overtime given to non-
OTOL employee

inviived
pre-arhy
® Article 8.5.C -~ Bypass for overtime given to
another OTDL emplovee
~ Remedy: Similar make-up opportanity withen 90 days
(R 97S pre-arh)
% Fatlure to provide make-up within 90 days 1
~ Remedy: Compensate for the number of hownt involved |
at the appropriate rate (171371973 pre-ark)

Selected Contractual Issues

: Overtime Issues

L Article £.5.0 — Non-OTDL employee forced to

wark avertime when OTDL employee was

avattable and not used.

- Remedy: An additional 50% for being required to work
at a time when they should not have been required to do

4 B0,

- = Article £.5.F - Non-OTDL employee forced to

work beyond 8.5.F limits while others who were

available to work were not utilized on overtime.

- Remedy: An additional 50% for being required 1o work
3t 8 time when they should not have been reguire to do

Selected Contractual Issues
Overtime Issues

= Article £.3.G -~ Non-OTDL emploves forced o
work overtime before the QTDL emplovees are
maxinized.

- Remedy: An additional 35% for being required 1o
work at 3 Hme when tey shouldd not have beew required
ter ¢ 30,

= Arncle B.5.G.2 - Emploves working bevond 12/6G
hour iimits.
- Hemedy, The only remedy svailable for this winlation

1 penalty pay.

s
(w53



Selected Contractual Issues
Penied Annual Leave

= Adhering 1o the status quo remady principle
sutomatically creates a sivation i which &
viplation involving the dessal of annual cannot

possibly be remedied once the dale of the reguested

leave passes.

- Remedy: Comphance with the contractual provisions
invoived, approvat of the leave, and further that i nod
settted before the time lnvolved, the grievant be

compensated an additional 30% premium fir the mumber

of hours invelved, Regional awards have granted this

remedy,

Selecred Contractual Issues

Request for Medical Docomentation

= ELM 513 - Improper “blanket requests”

— Remedy: Reimbursement for all costs invelved
in securing the documeniation ~ to inchude cost
of the doctor visit including any tests ordered,
time traveling and waiting for treasment, and
mitleage.

= ELM 313 — “for protection of interest of the

Postal Serviee”

— Remedy: Assuming a viclation exists, 1s the
same as above,

Selected Contractual Issues

Holiday Scheduling Issues

= Asticlel | 6.4 — Failure to post holiday scheduled

i accordance with the Agreement.
- Remedy: 50% additionsl pay
_ FIA 434, Holiday Schedling Premum
& Article 11.6.8 — Vioktions of the “pecking order”
1o svoid penally overtime.

- ‘The rernedy it o compensate those wmproperly forced
1o work an additional $0% premium,

. Remsdy For thess whe shold kave worked instead is
compensation at the rate of pay the employes would
ave carmed had hefshe worked on that holiday.

. Memorandum of Understanding 13/19/1988

17




Heliday Scheduling Issues

@ Article 11.6.B - Full time volunteer not allowed 1o
- work for reasons other than to aveid the “pecking
order” or penalty overtime.

- Remedy: Compensation for § bours at the appropriate
rate of pay,
= Article H1.6.B - Failure to schedule PTFs to
maximum exient possible
- Remedy: To compensate the appropnate nember of
foreed full-time resulars an additionzl S0% premium
for peing required 1o work,

Selected Contractual Issues
Heoliday Scheduling Issues

® Note: A separate grievance should be filed
for the PTFs who should have heen
scheduled to work.
~ Remedy: Compensation for the hours the PTFg

_ should have worked but did not.

= Article 11.6.B — Arbitrary “overstaffing” to
“play it safe,”
~ Remedy: Compensate the forced emplovees an

additional 30%.

General Inappropriate Remedies .

% Fire or discipline & supervisor o7 reassignment of a

supervisor.

= Written or verbal apologies,

= Punitive durnages such s paying the Union “x”
ameunt of money for violations,

= Punitive damages to all bargaining unit employess
oy the viclation Hzelf,

% Require management 1o pay full cost of the
arbitration.

- % Remedies that are outside the scope of, or comrary

to the confract andfor handbooks,

18




LR I T AL O T

When in doubt about the proper remedy,

remember 1o ask  other stewards, Jocal
officers, or call your National Busimess
Agent. Part of our job is to assist you with
your questions,

Bk ok K K R ok 8 B K







