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Workplace Communications

The National Labor Relations Act (NLRA) and the Public Employment Relations Act (PERA)
both protect your right to discuss union matters in the workplace.

Right to “Talk Union”

*  You can “talk union” whenever you can talk about other non-work issues, like the game
last night or an upcoming birthday party.

e Limitation: conversations that interrupt work; you cannot interfere with someone’s ability
to do their job

e Same standards apply for:
o Signing up new members
o Wearing buttons, stickers, f—shirts, other insignia

e Except, cannot be inconsistent with the uniform (e.g. union button shaped
like badge for a police officer) ,

e [femployer allows similar buttons or t-shirts that aren’t union related, the
employer cannot enforce its uniform policy against union items.

Right to Distribute Union Literature
® The union decides the content of its literature
o Literature should
, > Be True
» Not Incite Violence
> Be related to Working Conditions

» Political issues directly related to working conditions (e.g. rlght-to-
work legislation) are ok.

" Ca.n relate to other workplaces if can show connection to working
conditions with your employer.

> Not use discriminatory language

e Workers have the right to distribute literature in non-work areas, such as break rooms,
locker rooms, etc., at non-work times, such as breaks and before and after work.
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This includes paid breaks, the issue is not whether you are being paid, itis whether you
are performing your regular work duties at the time.

Using the Employer s E- Mall System cos

Key Case: Register-Guard 351 NLRB No. 70 (Dec 16, 2007)

E-mail communication is not protected in the same way as face-to-face speech.

Fact that employer owns the e-mail system means that they have legal right to restrict its
use. E-mail system is treated as equipment, like copier, not area for communication, like
break room. | ‘

Employer could legally prohibit all non-business related use of e-mail or pefmit all uses.

Employer can restrict use of its e-mail system for union matters, as long as employer
doesn’t allow other unions to use the e-mail system and doesn’t use the e-mail system for
anti-union communications. ' '

Even if you access your work e-mail from your home computer, the e-mails are still
property of the employer

Lesson: Get personal e-mail addresses for employees if possible. Help them set up
Gmail, yahoo.com or other free internet e-mail addresses if they don’t have one, but
make sure they check the address you help them set up.

Using the Employer’s Computer . . .

If your employer owns the computer, they can probably monitor everything that you do
on it, including:

o Reading all files stored on the hard-drive, even ones in “personal” folders.
‘o Monitoring the websites that you have visited.

o Reading your e-mail, including e-mail on personal accounts if you accessed it at
work.

You may think the employer doesn’t have the time to monitor everyone, but in many
workplaces they devote the resources necessary to do it (even if they don’t have money to
give you a raise) '

Passwords really don’t protect you. Employer’s network administrator can find them,
and employer can make employees tell their passwords used on work computers.
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e Deleting files doesn’t destroy them, it just deletes their directory entry, the data is still on
the hard drive and can be recovered if the employer decides to look.

e Lesson: Youhave NO privacy on the employer’s computer; to the extent possible do all

union related work on union computers, or your home computer or laptop (not an
employer laptop even if you get to bring it home with you)

Communications Outside the Workplace
Picketing

o While picketing is recognized as speech when the picketing is for a political cause,
picketing about labor matters faces numerous restrictions. '

e Because of the complexities of the law relating to picketing, this booklet only considers
non-picketing communications.

e Check with your unidn’s lawyer before adding picketing to a communications strategy.
Considerations in Writing Leaflets
e Don’t disparage the employer’s product
o NLRA and PERA give employees the right to engage in concerted activity.

o Publicizing a labor dispute is concetted activity, but not all concerted activity is
protected. '

o Disparaging the employer’s product is not protected (Employees can be fired for
distributing the message)

o Examples: This Hospital is Full of Rats (referring to non-union contractor
remodeling a wing in hospital); WNEB is Treating Charlotte as a Second Class
City (referring to WNEB laying off its local production staff and purchasing
syndicated programming instead).
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o Tell the Truth.
o Defamation is
> . An false statement of fact;

| > That you knew was false or you acted in “reckless dlsregar ? of Whether it
was true; :

S That was pubhshed (mcludmg telling verbally) to a third person (anyone
' other than you and the subject of the statement) and

o > .’ That is damaging to the subject’s reputation
‘, ovi; Thetruth 1s a‘comple't-e vdefense. If the stat'ement is true it cannot be defamatory.
0 Opinions cannot ‘be defamatory; they are not facts.
e You may. 'generally us‘e_nMeS‘, addresses “and phone numbers of managers.' :

B o It is perfectly acceptable to put names, work addresses and general Work phone
numbers of CEO and other managers in the leaflet.

o If direct dlal numbers are not made generally avallable o the pubhc do not put
: -.them in leaflet. S .

o VIf home addresses and phone numbers are generally ava1lable to public (e. g
. publlshed in phone book), they may be included in leaflet.

o If you somehow obtain an unlisted phone number, or an address that is not
generally avallable to the public, do not put it in leaflet.

o It is rare that home addresses and phone numbers will be private; manager must
‘have taken substantlal steps to keep the information private, for the manager to
have any expectation of privacy. Consider how you got the information and 1f
pubhc could get the information in the same way, you can use it.
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o Be careful using the employer’s company logo, most company logos are trademarked and
cannot be used without permission.

o Assume company logo is trademarked unless you have clear evidence that it is
not.

o You may alter the employet’s company logo, so there would be no confusion as
to whether the leaflet was approved by the employer, in a d1spute with the
employer.

Considerations in Distributing Leaflets
e With few exceptions, leafleting is allowed on public property, and private property to
which you have been invited. If organizations other than unions are allowed on the
property, the union is too. ‘
e What if someone says we are trespassing?
o Trespassing is not as big an issue as you may think
o Itis only trespassing if you
> Enter onto private property
» Uninvited

> And stay after being asked to leave.

o You cannot trespass on public property, only be concerned if the property is
actually private.

o Have you been invited?
> What other activity is allowed?

» If owner allows organizations other than unions on the property, the owner
must allow the union too.

o Canalways try it, and leave if asked to leave. It s not trespass until you are asked
to leave.

Printed In House . 6




¢ Someone told me to be careful; my leafleting may not be lawful because 1t is a secondary
boycott. Should I be concerned?

o Not really, it is easy to assure that the leafleting is lawful.
o Section 8(b)(4) of the NLRA prohibits unions from boefcz'n.g ernployers N
~ (secondary employers) other than the employer with whom the union has a
dispute (the primary employer) so that the secondary wﬂl put pressure on the
primary to resolve the dlspute

o .Picketing is coercive; Leafleting is not.

o As long as the leaﬂet is truthful, and does not cause employees to refuse to go to -
- work, or refuse to make dehverres it is lawful ' :

o You should have your lawyer draft a 51mple disclaimer that explains that the
~ leaflet does not ask anyone not to go to work or not to make deliveries: and that all

employees should contmue to go to work and make deliveries.

o Do not leaflet at same time as prcketrng, or patrol back and forth across entrances
as you do in picketing, or leafleting will be considered picketing.

e Collective Action In Residential N eighborhoods

o Leaﬂetlng on public property does not violate NLRA or PERA even in CEO’s
neighborhood

o Watch out for streets that look like public streets, but are actually private.

- o Local ordinances may limit activity in a residential neighborhood, but if a civic
organization cbuld hand out literature in the neighborhood, union can too.

o Municipalities have greater rights to limit picketing or demonstratlons with large
groups of people. Get a permit if you need one. :

o Remember trespassing rules; even if it is private property, try it until someone
with authority asks you to leave (ptoperty owner or police).
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o If you know of a sympathetic person in the neighborhood, ask them to invite you
to distribute literature, so that you have been invited even if the street is
considered private. ’ ’

Use of Social Media (Facebook)

e Itis legally permissible to set up a Facebook account to educate the public about an issue,
to recruit the public to take action about the issue, or for a number of reasons.

o The posted material is considered “published” to a wide variety of people, so the same
considerations that are involved with other forms of media are also present with social
media. ‘

o The language used can be strident, but should not promote violence.

o As long as the information is true, you may post it on Facebook.

o If the page can be'traced back to the employees of a particular employer that is the
target of the page, you should also be careful not to disparage the employer’s -

product.

o The posts should not contain any trademarked or copyrighted material without
permission. '

> Most company logos are trademarked and ‘cannot be used without
permission. Assume company logo is trademarked unless you have clear
evidence that it is not.

e Facebook is not private.
o Information you post that is only accessible to “friends” can be accessible to a lot
of people you do not know. Watch out who you “friend” because material you
post for your “friends” may go to your friend’s friends, and your friend’s friend’s

friends, and . . . well, you get the picture.

o Assume everything you post on Facebook will be seen by someone in
management,

o Facebook is not like a private conversation, it is closer to a newspaper with
uncontrolled distribution. ' '
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e What individual members post on Facebook may come back to haunt them.,

o If a member calls in sick to go to the Cubs game on Opening Day; and updates her ¥
Facebook status to say she is at the game and uploads a picture of her at Wrigley
Field, she can expect to be disciplined, perhaps fired.

o The employer is allowed to use information readily available on the internet as
evidence to prove just cause, and someone you have as a Facebook friend may be
- Facebook friends with someone in management.

o If that member didn’t update her status but a friend that she was with updated his
status to say he was at the game w1th the member, the member W111 likely be
disciplined.

o It’s probably a good idea to let people know before posting pictures on a Union
Facebook page, or listing who was at aunion functlon, so you don’t get them in
. trouble, :

o If you set up a public Facebook page to publicize an issue, to recruit new members, or for
‘whatever reason, it is difficult to control the content as persons visiting the page can post
their comments, which may not be favorable. If you have such a page, a staff member
should monitor it regularly. If the page is pubhc you cannot prevent enemies from
"looking at it, and perhaps posting comments.
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