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AW ARD SUMMARY 

The grievance filed on behalf of Mr. Bernardo Negron-Rodriguez is sustained. It is 
found that the Postal Service was arbitrary and capricious and violated the provisions of 
the Agreement when it denied the Grievant's request for Administrative Leave after he 
tested positive for the COVID-19 virus on January 14, 2021 and he had an insufficient 
leave balance to cover his absence. As the remedy, all absences listed as LWOP for the 
period of time the Grievant was off work from January 14, 2021 until his return to duty 
shall be changed to Administrative Leave and Mr. Negron-Rodriguez shall be made whole 
for those days of absence at his hourly rate of pay. No other remedy is awarded. The 
Arbitrator shall retain jurisdiction of this case for a period on ninety (90) calendar days 
from the date of this AWARD to address any issues or questions concerning the 
implementation of this AWARD. 

C 

es, Esquire 



I. BACKGROUND 

The Grievant in this case, Mr. Bernardo Negro-Rodriguez, is a Full-time Regular Clerk, 

assigned to the Post Office operated by the United States Postal Service (hereinafter referred to 

as the "Postal Service") in Dania, Florida. On January 13, 2021 , Mr. Negron-Rodriguez 

informed his supervisor that he was experiencing symptoms associated with COVID 19. He was 

allowed to complete his tour of duty that day, but he was advised to get tested if necessary. On 

January 14, 2021 the Grievant was tested and notified that he was positive for the COVID 19 

virus. He immediately informed his Supervisor, Mr. Larry Hall , who told him he could not return 

to work until he provided a negative COVID Test result. On January 15, 2021 , the Grievant 

spoke to Supervisor Hall and requested Administrative Leave. On January 23, 2021, 

Supervisor, Mr. Steven Cruz, notified Mr. Negron-Rodriguez that his request for Administrative 

Leave was not approved, and that sick leave can be advanced but not until all leave is 

exhausted and he would have to be in a LWOP status for 80 hours before sick leave could be 

advanced. 

Thereafter, a grievance was filed on behalf of Mr. Negron-Rodriguez by the Broward 

County Local 1201 of the American Postal Workers Union (hereinafter referred to as the 

"Union"). It was requested as the corrective action that the Postal Service: 

Pay Bernardo Negron-Rodriguez Administrative Leave from January 14, 
2021 until the grievant is released to report back to work. Reimburse 
grievant any sick leave or annual leave taken from January 14, 2021 until 
the grievant is returned to work. To make grievant whole. (sic) 

The grievance was processed pursuant to the procedure set forth in the parties' 

collective bargaining agreement.1 After the grievance remained unresolved, it was appealed to 

arbitration and the undersigned was appointed to hear and decide the issue. 

A hearing was conducted in this matter on July 16, 2021 in Ft. Lauderdale, Florida. At 

that time, the parties were afforded full opportunity to present testimony and evidence and to 

make arguments for their positions. At the conclusion of the hearing, the advocates agreed to 

submit post-hearing briefs. Upon receipt of the briefs on August 6, 2021 , the record in this case 

was closed. 

1 Collective Bargaining Agreement Between United States Postal Service and American Postal Workers Union, 
AFL-CIO, effective September 21 , 2018 - September 20, 2021 (hereinafter referred to as the "Agreement") 
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II. RELEVANT PROVISIONS OF THE AGREEMENT 

Section 1: General 

ARTICLE 10 
LEAVE 

ARTICLE 19 
HANDBOOKS & MANUALS 

Those parts of all handbooks, manuals and published regulations of the 
Postal Service, that directly relate to wages, hours or working conditions, 
as they apply to employees covered by this Agreement, shall contain 
nothing that conflicts with this Agreement, and shall be continued in effect 
except that the Employer shall have the right to make changes that are 
not inconsistent with this Agreement and that are fair, reasonable, and 
equitable. This includes, but is not limited to, the Postal Service Manual 
and the F-21, Timekeeper's Instructions. 

Ill. CONTENTIONS OF THE PARTIES 

A. Union 

As stated when this hearing began July 16,2021, the original scheduling letter showed 

that the case was to be heard in the Dania, Post Office, where Mr. Rodriguez works. It was 

determined and agreed to by the parties that the office was much too small to have a hearing, 

even if there was not a health and safety concern due to COVID. There are only 3 clerks total 

for this entire office that is a carrier unit of 13 routes, a box section and a window service. Social 

distancing is impossible in most instances at this location due to equipment that comes in with 

mail for the carriers to be distributed, and the parcels to be thrown. The window section is 

cramped in the best of times, with the clerks constantly exposed to the virus there. 

Facts: page 44 of the file establishes that the Grievant requested Administrative Leave 

on January 15th, due to his COVID diagnosis. He notified his supervisor Larry Hall on January 

14 that he had tested positive, when he was told not to report back to work until he could 

provide a negative test result. The choice had been made for Rodriquez-----the Service had 

determined he could not return without a negative test result. (As you properly raised in the 

hearing, if an employee had a regular virus, would they be told not to return to work? The 

answer from the Labor Rep was NO!) On January 23rd Supervisor Steven Cruz notified the 

Grievant that the request for "admin leave is not approved, SL can be advanced but not until the 
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employee has exhausted all leave i.e., AL and SL and then has to be in a LWOP status for 80 

hours before SL can be advanced." This denial was arbitrary and capricious at that moment in 

time. 

The transmission of this virus to the Grievant very well may have occurred while at work. 

We see from the Grievant's statement on page 44 of the file that he notified his supervisor, while 

he was at work, on January 13, 2021, that he was experiencing symptoms of COVID and did 

not feel well. During the day he was advised to get tested if he felt it was necessary. He was 

allowed to complete his 8 hour day, and not sent home to be tested. As a point of fact this was 

completely outside the Postal policy at the time, where the directions were that if a person was 

experiencing symptoms while at work, they should notify their supervisor and be sent home 

immediately to protect the other employees and customers, and for the employee not feeling 

well to go get tested . That was the standing rule nationally and surely in this District. Instead, 

the Service had Bernardo work his complete tour of duty. This is not contested. This 

accentuates the reality of the workplace. Knowing a person is potentially with COVID, and not 

isolating him when COVID was rampant, and there were State and County mandates. This is 

sad, to be kind. The Service's attitude was simply that the Family First Act had expired. Period. 

Page 7 of the case file is the Step 3 denial by Lori Costa of Labor Relations. The last 

paragraph from this Labor Rep is that "The grievant was not alone anyone who contracted 

COVID or needed leave for other pandemic related reasons during this period had to use their 

own leave." Obviously, this concurs with the APWU position that it was general in scope and not 

personal. The request for Administrative Leave clearly is personal, and the Service has the 

obligation to address the request on a case by case basis. This was not done----there was (and 

is) a party line as quoted throughout. As we have seen there was no answer to this grievance at 

Step 1 from Management in Dania as to their reason(s) for this denial , it is in plain sight that 

there was an across the board mandate to deny any requests of this nature. Again, this is 

arbitrary and capricious. 

As identified in the Step 2 appeal the Postal Service violated Article 1.1 when it excluded 

the APWU, and unilaterally established a decision tree to determine the handling of these 

pandemic cases. Since it involved wages, and working conditions, the Postal Service was 

obligated to include the Union in this matter. This clearly is an acknowledgement by 

Management of a massive problem beyond typical unscheduled absences. In the case before 

you, once again , this employee was directed not to return to work. The chances are significant 

that he contracted the virus at work. 
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The application of Administrative Leave is not limited to what is quoted in the "Act of 

God" matter. It is much more inclusive as identified below in the proper manual covered by 

Article 19. 

USPS Handbook F-21 , Time and Attendance 

Chapter 3, Leave Hours: Subchapter 389, Other Paid Leave 

Section 389.11 : "Other Paid Leave" is an administrative leave with pay category which 

wi ll be used only in those situations when the types of leave described elsewhere in this chapter 

are not applicable or where special leave has been authorized by the management sectional 

center, district, regional headquarters, or national headquarters. 

Section 389.12: "Other Paid Leave" is to be recorded whenever an employee dies on 

one of his or her scheduled workdays. If on that day the employee dies prior to the time at which 

he or she was scheduled to report to work, the entire scheduled tour for that day is charged to 

"Other Paid Leave." If the employee's death occurs during his or her scheduled tour, the 

balance of such tour for that day is charged to "Other Paid Leave." However, the employee 

must have been in a pay status, either work hours or paid leave, on the last scheduled day prior 

to the day of death. 

Section 389.2, Eligibility: There are no eligibilities for "Other Paid Leave." The eligibilities 

depend on the situation at hand. 

The Union contends that Section 389 of the F-21 Handbook is applicable in the instant 

case. The USPS Handbook F-21 is incorporated into the Agreement via Article 19. This 

provision provides for "Other Paid Leave" as an administrative leave with pay category. The 

aforementioned is applicable to the instant case. The USPS errs when contending this provision 

is not applicable and/or not on point. Any ambiguity in the cited provision must be resolved 

against the author (USPS), and in favor of the Union. The use of the term "such as" is not 

restrictive. There is no absolute to it, in this context. 

The Union requested that the Step 2 Designee provide the Union with a copy of 

management's completed PS Form 2608 at the Step 2 Meeting. That never happened, and 

there in none in this file. Any argument made by management at Step 2 or beyond is not 

supported by anything other than the party line, as they were not there during the decision to 

deny the leave. All arguments made by the Postal Service are arbitrary and capricious. The F-

21 gave them latitude which they chose not to consider on a case by case basis. 

The National Association of Postal Supervisors (NAPS) met with the USPS on January 

22, 2021 , seeking procedural guidance from USPS HQ for addressing COVID leave. This was 

during that 72 day gap in time from when Family First Leave expired December 31 , and the 
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inception of EFEL, March 12, 2021 . Page 2 of this document, in italics, is the answer to the 

following inquiry made by NAPS, where they asked HQ to confirm if there is a difference 

between contracting COVID-19 on the clock or off the clock regarding COVID-19 leave usage. 

The italics response is "If diagnosed with COVID-19 or possible exposure to it, then it 

should be reported to the District HR Manager and OHNA. Decisions will be made on a case by 

case basis of next steps to include the appropriate leave type. The 80 hours of emergency paid 

sick leave that was provided under FFCRA expired on Dec. 31." 

There is absolutely nothing in the Postal Service's case that suggests that they 

considered this, or that the Manager of HR had the opportunity to consider this request on a 

case by case basis. It was a blanket policy---no Administrative Leave for COVID-19. And there 

has not been. 

The Union requests that this grievance be sustained and that Full Time Regular Clerk 

Bernardo Negron-Rodriguez be made whole for the time he was denied the right to work, and 

restore the leave he was forced to use. 

8. Postal Service 

The issue is whether or not Management violated Articles 1, 5, 8, 1 O, 14, 15 and 19 of 

the National Agreement, or the Employee and Labor Relations Manual and the USPS 

Handbook F-21 when Management denied Grievant's request for Administrative Leave after 

being diagnosed with COVID-19. 

To provide some background; initially there was Family First leave. That ran from April 1, 

2020 through December 31 , 2020. The Families First Coronavirus Response Act program was 

implemented by the federal government to provide relief for federally employed persons who 

had family needs during the pandemic. This program provided paid leave to qualifying 

employees. After expiration of this program employees who needed leave for COVID related 

issues were to use their own earned leave or Leave without Pay for absences. Management 

maintained a liberal leave policy in keeping with postal guidelines on the issue. There were no 

provisions for administrative pay under the federal program during this period. 

On March 11 , 2021 the federal government implemented another leave program, the 

Emergency Federal Employee Leave Act (EFEL). This act provides paid leave to federal 

employees provided certain provisions were met. The absences used during periods covered 

under Families First and EFEL were specially coded administrative leave. This was done so the 

Postal Service could seek reimbursement from the federal government for pay provided to 

employees for issues related to the pandemic during the periods covered . The Families First 
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Coronavirus Response Act Leave, states in part: 'The leave benefit became effective April 1, 

2020 and continues through December 31 , 2020. The Emergency Federal Employee Leave 

(EFEL) Item #2 states part: EFEL is available for covered leave taken beginning March 11, 2021 

and is expected to continue through September 30, 2021 ... 

The Union speculates that the Grievant may have contracted the COVID-19 while at 

work. The Grievant did not follow the procedures that are in place for such cases. The case file 

is absent of evidence that the Grievant contacted the medical unit for instructions for the 

Contact Tracing protocols that are established for employees that potentially were exposed to 

COVID-19 in the workplace or identified as a close contact to another COVID-19 positive 

employee (refer to decisions Tree #6) 

The Union asserts that Management and the Occupational Health Nurse Administrator 

(OHNA) prevented the Grievant from returning despite being cleared by a medical professional. 

The case file showed the Grievant only contacted the Union about returning to work. OHNA is 

the only personnel that can return an employee to work and the case file is absent of any 

evidence that the Grievant contacted OHNA for return to work instructions. 

The Union asserts that the working conditions for the Grievant throughout his tour of 

duty would involve working in spaces in close proximity of coworkers and social distancing of at 

least six feet was not possible. The case file is absent of any evidence that shows the Postal 

Service failed to make provisions for a safe working environment. 

The Union asserts that the Grievant properly requested Administrative Leave in 

accordance with Postal Policy but was denied and that the Postmaster's denial was arbitrary 

and capricious. The case file is absent of any documented evidence of a PS 3971 to show that 

the Grievant requested Administrative Leave or any other type of leave. The allegation made by 

the Union is unsupported with any documentation. 

The Union asserts that Supervisor Larry Hall notified the Grievant his request for 

Administrative Leave was denied and advanced sick leave. At no time did the Union request for 

Larry Hall to testify that this actually occurred. 

The Grievant did not follow the protocols that were set in place for employees to receive 

Administrative Leave (refer to decision Tree). The case file shows that the Grievant emailed the 

Union, not his employer, to advise him on the procedures he needed to follow for returning to 

work. The case file is void of any communication with Management on the steps that he needed 

to take to return to work. 

In accordance with the ELM section, 519.211, "General Acts of God involve community 

disasters such as fire, flood, or storms. The disaster situation must be general rather than 
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personal in scope and impact. It must prevent groups of employees from working or reporting to 

work. " The leave does not qualify under the ELM provision for Acts of God. 

The ELM Section 513 gives us the policy for Advanced Sick Leave. It states in 

Sections .. . 

513.5 Advanced Sick Leave 

513.51 Policy 

513.511 May Not Exceed Thirty Days 

Sick leave not to exceed 30 days (240 hours) may be advanced in cases 
of an employee's serious disability or illness if there is reason to believe 
the employee will return to duty. Sick leave may be advanced whether or 
not the employee has an annual leave or donated leave balance. 

513.512 Medical Document Required 

Every request for advanced sick leave must be supported by medical 
documentation of the illness. 

513.52 Administration 

513.521 Installation Heads' Approval 

Officials in charge of installations are authorized to approve these 
advances without reference to higher authority. 

Nowhere in this contract does it require that Management must approve Advanced Sick Leave. 

The Decision Tree ultimately states: Employee stays home on Annual Leave or Sick 

Leave. If leave balance is insufficient, Administrative Leave may be granted on a case by case 

basis. 

• While Union's representative argues at Step 3 for the administering of Admin 

Leave, the case file is void of any documentation to substantiate that the 

Grievant was potentially exposed and/or contracted COVID at work. 

Furthermore, the ELM Section, 519.211 Acts of God - General states: 

• Acts of God involve community disasters such as fire, flood , or storms. The 

disaster situation must be general rather than personal in scope and impact. It 

must prevent groups of employees from working or reporting to work. 

• Finally, Administrative Leave was designed for widespread events that prevents 

large groups of personnel from report to work at a given time. 

While this is an unfortunate situation, Management did not violate the ELM when they 

did not grant the Grievant Administrative Leave. Unfortunately, the Grievants' illness fell in a 

period that was not covered by either of the Federal Programs. According to the assertions by 

the Union, the Grievant was diagnosed January 14, 2021. These dates fall outside the 
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parameters outlined by the FFCRA. Also, by the Grievant failing to follow outlined procedures 

when reporting COVID and return to work protocols, he is not entitled to Administrative Leave. 

The National Agreement states in part in Article 15.4.A.6 that all decisions of an 

arbitrator are binding and final, and in no event may the terms and provisions of this Agreement 

be altered, amended or modified by an arbitrator. The Union is attempting to gain through 

arbitration that which was not negotiated at the table. In contractual cases, the Union bears the 

burden to demonstrate that a violation of the Agreement has occurred. In this contract case, the 

Union has the burden to demonstrate the violation of the Agreement has occurred. The Union 

has failed in their responsibility. Management was under no contractual obligation to approve 

Administrative or Advanced Sick Leave. 

Therefore, based upon the above, it is requested that this grievance be denied in its 

entirety. 

IV. DISCUSSION AND FINDINGS 

The Grievant, Mr. Bernardo Negron-Rodriguez tested positive for the COVID-19 virus on 

January 14, 2021 . Unfortunately, the Family First leave, which was part of the Families First 

Coronavirus Response Act, began April 1, 2020 and ended on December 31 , 2020. Pursuant to 

that program, administered by the Federal Government, leave was paid to qualifying employees 

and the Postal Service could seek reimbursement for the amounts paid to employees. After 

expiration of the Family First leave, there was no provision for administrative leave pay under 

the federal program. The Postal Service maintains that thereafter employees who needed leave 

for COVID related issues were to use their own earned leave or LWOP for absences. However, 

according to the Postal Service prepared "COVID-19 - Decision Tree", in certain cases, 

Administrative Leave was to be paid , or that Administrative Leave "may be granted on a case by 

case basis." In this regard, Mr. Negron-Rodriguez requested Administrative Leave on January 

15, 2021 . His request for Administrative Leave was denied by Supervisor Mr. Steven Cruz on 

January 23, 2021 and the Grievant was advised that sick leave could be advanced, but not until 

all leave is exhausted and then he would have to be in a LWOP status for 80 hours before sick 

leave could be advanced. The grievance considered herein was filed and the issue to be 

determined is whether the Postal Service violated the provisions of the Agreement, or the 

Handbooks and Manuals which are incorporated into the Agreement via Article 19 when it 

denied the Grievant's requests for Administrative Leave to cover his absences caused by his 

January 14, 2021 positive COVID-19 virus test. 

- 8 -



It is noted that subsequent to these circumstances another federal program was 

enacted, the Emergency Federal Employee Leave Act (EFEL), which began on March 11 , 2021 

and is supposed to continue through September 30, 2021 . The Act provides paid leave to 

federal employees if certain conditions are met and the absences are specially coded 

Administrative Leave. Thus, for a period of 72 days there was no special federal coverage for 

Postal employees incurring absences due to COVID-19 related issues. Had the Grievant tested 

positive just 2 weeks prior, he would have received pay for his absences under the Family First 

Act. If the positive test occurred two months later, he would have been covered under EFEL. In 

this respect, it is noted that Mr. Negron-Rodriguez had just recently (October, 2020) been 

converted to full-time status. Therefore, at the time of his positive COVID-19 test he had just 24 

hours of sick leave accumulated. The purpose of the federal pay programs is undoubtedly to 

provide income for employees suffering from COVID-19 issues and to enable them to support 

themselves and family while remaining away and isolated from the workplace so as not to 

expose co-workers or customers. Both aspects of the programs are in the public's interest. 

In this case, the Postal Service has asserted that it maintained a liberal leave policy after 

expiration of the Family First Act on December 30, 2020. Several references were made to the 

"COVID-19 Decision Tree" which is dated January 21 , 2021. That was after the Family First Act 

expired and well before it was known that EFEL would be enacted. Therein , it is clearly 

recognized that a Postal employee who must be absent from work due to a positive COVID-19 

test, is to stay home on Annual Leave or Sick Leave, however, if the leave balance is 

insufficient, "Administrative Leave may be granted on a case by case basis." In another section 

of the Decision Tree an employee is to stay home on Administrative Leave and a positive test is 

not even necessary. That situation involves an employee who is "potentially" exposed to 

COVID-19 in the workplace or identified as a close contact to another COVID-19 positive 

employee and is sent home by the USPS. In this instance, the Grievant was instructed not to 

return to duty until he had a negative test result. There are other provisions in the Decision Tree 

whereby Administrative Leave may be granted on a case by case basis if an employee's leave 

balance is insufficient. 

The point here is that the Postal Service, not the Arbitrator, has determined that 

Administrative Leave is to be paid under the circumstances when an employee is exposed in 

the workplace or it may be granted to an employee who has tested positive for COVID-19 if 

his/her leave balance is insufficient to cover the absences. The request of Mr. Negron

Rodriguez for Administrative Leave was denied, but no explanation was provided as to why it 

was denied. It is recognized that in the case of a positive COVID-19 employee, the grant of 
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Administrative Leave is permissive, but every contract imposes upon each party a duty of good 

faith and fair dealing in its performance and its enforcement. Even where the contract allows for 

the exercise of discretion on the part of the employer, the employer's action's may not be 

arbitrary, capricious, discriminatory or unreasonable.2 

Here, the Postal Service could not identify any instance when Administrative Leave was 

granted to a COVID-19 positive employee who had insufficient leave to cover the absence. It 

also could not identify in which case Administrative Leave would be granted or in which case it 

would not be granted. There has just not been any grant of Administrative Leave despite the 

pronouncement of the COVID-19 Decision Tree. Administrative Leave is included in the 

Handbooks and Manuals and the Postal Service has determined that it will be paid in one 

scenario, or may be granted for COVID-19 related issues experienced by employees, if the 

employee's leave balance is insufficient. 

Therefore, for the above reasons, and based upon the particular circumstances 

surrounding this case, it is found that the denial of the Grievant's request for Administrative 

Leave, without explanation, was arbitrary, capricious and unreasonable. Mr. Negron-Rodriguez 

met the requirements for the payment of Administrative Leave since his leave balance was 

insufficient to cover his absence due to a positive COVID-19 test result. 

Therefore, it is found that the Postal Service violated the provisions of the Agreement 

and the grievance filed on behalf of Mr. Negron-Rodriguez is sustained. As the remedy, all 

absences listed as LWOP for the period of time Grievant was off work due to his positive 

COVID-19 virus test on January 14, 2021 until his return to duty shall be changed to 

Administrative Leave and Mr. Negron-Rodriguez shall be made whole for those days of absence 

at his hourly rate of pay. No other remedy is awarded. The Arbitrator will retain jurisdiction of 

this case for a period of ninety (90) calendar days from the date of this AWARD to address any 

issues or questions concerning the implementation of this AWARD. 

AWARD 

The grievance filed on behalf of Mr. Bernardo Negron-Rodriguez is sustained. It is found 

that the Postal Service was arbitrary and capricious and violated the provisions of the 

Agreement when it denied the Grievant's request for Administrative Leave after he tested 

positive for the COVID-19 virus on January 14, 2021 and he had an insufficient leave balance to 

cover his absence. As the remedy, all absences listed as LWOP for the period of time the 

Grievant was off work from January 14, 2021 until his return to duty shall be changed to 

2 How Arbitration Works, Elkouri and Elkouri, (51h Ed. At pages 478-482 
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Administrative Leave and Mr. Negron-Rodriguez shall be made whole for those days of absence 

at his hourly rate of pay. No other remedy is awarded. The Arbitrator shall retain jurisdiction of 

this case for a period of ninety (90) calendar days from the date of this AWARD to address any 

issues or questions concerning the implementation of this AWARD. 

September 17, 2021 

Christopher E. iles, Esquire 
Labor Arbitrator 
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